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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  ger>eral 
applicability  and  legal  effect  rnost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiatiorts  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

SCFRPartlOO 
[INS  No:  1393-92] 

RtN  1115-ADig 

Ports  of  Entry  for  Aliens  Arriving  by 
Aircraft 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  corrects  the  names 
of  the  airports  located  in  Brownsville 
and  McAllen,  Texas.  The  changes 
update  8  CFR  100^4  to  reflect  current 
airport  listings.  The  rule  is  necessary  to 
inform  the  public  traveling  by  aircraft  of 
designated  ports  of  entry. 

EFFECTIVE  DATE:  July  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ira  L.  Frank,  Senior  Special  Agent, 
Investigations  Division,  Immigration 
and  Naturalization  Service,  425  I  Street 
NW.,  room  2207,  Washington,  DC 
20536,  telephone  (202)  514-0747. 
SUPPLEMENTARY  INFORMATION:  The 
names  of  the  airports  located  in 
Brownsville  and  McAllen,  Texas,  have 
changed  and  are  corrected  by  this  rule. 

The  Service’s  implementation  of  this 
rule  as  a  final  rule,  is  based  upon  the 
"good  cause"  exception  found  at  5 
U.S.C.  553(b)(A)-(B)  and  (d)(3).  The 
reason  and  the  necessity  for  immediate 
implementation  of  this  final  rule  is  that 
the  changes  made  are  administrative  in 
nature  and  do  not  aflect  existing 
practices.  A  notice  and  comment  period 
for  a  proposed  rule  would  have  b^n 
impracticable  and  unnecessary. 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  certifies  that  this  rule, 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  considered  to  be  a  major  rule  within 


the  meaning  of  section  1(b)  of  E.O. 
12291,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  As-sessment 
in  accordance  with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  100 

Administrative  practice  and 
procedure.  Organizations  and  functions 
(Government  agencies). 

Accordingly,  part  100  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  will  be  amended  as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103;  8  CFR  part  2. 

2.  In  §  100.4(c)(3),  District  No.  40,  is 
revised  to  read  as  follows: 

$100.4  Field  Service. 

*  '  •  •  •  * 

(c)  *  *  * 

(3)*  *  * 

District  No.  40— Harlingen,  Texas. 
Brownsville,  TX,  Brownsville/South 
Padre  Island  International  Airport 
McAllen,  TX,  McAllen  Miller 
International  Airport 
•  •  •  •  * 

Dated:  April  28, 1993. 

Chris  Sale, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  93-16785  Filed  7-14-93;  8:45  ami 
BILUNQ  CODE  4410-10-U 


8  CFR  Part  212 
[INS  No.  1398-92] 

Guam  Visa  Waiver  Program;  Taiwan 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  temporarily  adds 
Taiwan  to  the  list  of  countries  that  meet 
the  eligibility  criteria  for  the  Guam  Visa 
Waiver  Program,  implemented  under 
the  Omnibus  Territories  Act  of  1986. 
This  rule  facilitates  the  travel  of  citizens 
of  Taiwan  to  visit  Guam  under  certain 
conditions.  It  enables  citizens  of  Taiwan 
who  begin  their  travel  in  Taiwan  and 
who  are  in  possession  of  Taiwanese 
National  Identity  Cards,  in  addition  to 


valid  Taiwanese  passports,  to  visit 
Guam  as  nonimmigrant  visitors  for  up  to 
fifteen  days  for  business  or  pleasure 
without  first  obtaining  nonimmigrant 
visitor  visas  at  American  consulates 
abroad.  The  inclusion  of  Taiwan  in  the 
Guam  Visa  Waiver  Program  will  be 
evaluated  after  six  months  and  a 
determination  will  be  made  whether  to 
make  Taiwan’s  inclusion  in  the  program 
permanent. 

OATES:  'This  rule  is  effective  July  15, 

1993  through  July  15, 1994. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Ronald  J.  Hays,  Assistant  Chief 
Inspector,  Inspections  Division, 
Immigration  and  Naturalization  Service, 
425  I  Street,  NW.,  room  7228, 
Washington,  DC  20536,  Telephone 
number:  (202)  514-3996. 

SUPPLEMENTARY  MFOmiATION:  Under 
section  212(1)(1)  of  the  Immigration  and 
Nationality  Act,  certain  visitors  from 
designated  coxmtries  may  visit  Guam  for 
up  to  fifteen  days  without  having  to 
obtain  nonimmigrant  visitor  visas  bom 
American  consulates  outside  the  United 
States. 

First  implemented  on  October  1, 

1983,  this  program  resulted  in  the 
arrival  of  thousands  of  nonimmigrant 
visitors  finm  Australia,  Bnmei,  Burma, 
Indonesia,  Japan,  Malaysia,  Nauru,  New 
Zealand,  Papua  New  Guinea,  the 
Republic  of  Korea,  Singapore,  the 
Solomon  Islands,  the  United  Kingdom 
(including  citizens  of  the  colony  of 
Hong  Kong),  Vanuatu  and  Western 
Samoa,  visiting  Guam  under  the 
conditions  mentioned  above.  In 
addition  to  the  geographic  proximity  to 
Guam,  these  countries  met  the  other 
three  criteria  for  selection,  including 
posing  no  threat  to  the  welfare,  safety, 
or  security  of  the  United  States,  its 
territories  or  commonwealths. 

Since  Taiwan’s  inclusion  in  the 
program  is  subject  to  potential  abuse  by 
non-Taiwanese  attempting  to  enter  the 
United  States  illegally,  only  citizens  of 
Taiwan  in  possession  of  Taiwanese 
National  Identity  Cards  in  addition  to 
valid  Taiwanese  passports  who  begin 
their  travel  in  Taiwan  on  direct  non¬ 
stop  flights  to  Guam  are  included  in  the 
Guam  Visa  Waiver  Program.  Taiwan 
will  be  included  in  the  Guam  Visa 
Waiver  Program  for  one  year.  After  the 
first  six  months,  the  Immigration  and 
Naturalization  ^rvice  (the  Service)  will 
evaluate  Taiwan’s  inclusion  in  the 
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program  to  determine  whether  the 
inclusion  should  be  made  permanent. 

The  Service’s  implementation  of  this 
rule  as  an  interim  nde  is  based  upon  the 
’’good  cause"  exception  found  at  5 
U.S.C  553  (b)(3)  and  (d)(3).  The  reasons 
and  the  necessity  are  as  follows;  this 
rule  relieves  a  restriction  and  is 
beneficial  to  both  the  traveling  public 
and  United  States’  businesses.  This  rule 
will  also  allow  the  Service  to  monitor 
and  evaluate  the  program  in  relation  to 
Taiwan's  entry  to  ensure  that  abuse  by 
non-Taiwanese  trying  to  enter  the 
United  States  illegally  does  not  occur. 

In  accordance  with  5  U.S.C.  605(b), 
the  Conunissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  Federalism 
iniplications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedures.  Aliens,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows; 

PART  212— DOCUMENTARY 
REQUIREMENTS:  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  AUENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows; 

Authority:  8  U.S.C.  1101, 1102, 1103, 1182, 
1184, 1225, 1226, 1228, 1252;  8  CFR  part  2. 

1212.1  (Amended]. 

2.  Effective  July  15, 1993  through  July 
15. 1994,  §  212.1,  paragraph  (e)(3)  is 
amended  by  adding  the  phrase  "Taiwan 
(limited  to  citizens  in  possession  of 
Taiwanese  National  Identity  Cards  in 
addition  to  valid  Taiwanese  passports 
who  begin  their  travel  in  Taiwan  and 
who  travel  on  direct  non-stop  flights 
horn  Taiwan  to  Guam),’’  immediately 
after  the  phrase  “Solomon  Islands,". 


Dated:  May  12, 1993. 

Chris  Sale, 

Acting  Commissioner.  Immigration  and 
Natumlization  Service. 

Dated;  May  28, 1993. 

David  L.  Hobbs, 

Acting  Assistant  Secretary  of  State  for 
Consular  Affairs,  Department  of  State. 

Dated:  May  20. 1993. 

Laslia  M.  Turner, 

Assistant  Secretary  for  Territorial  and 
International  Affairs,  Department  of  the 
Interior. 

IFR  Doc.  93-16714  Filed  7-14-93;  8:45  ami 
MLUNO  CODE  441fr>10-M 

DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  91-019F] 

RIN  0583-AB37 

Listing  of  Minor  Ingredients  in  Other 
Than  Descending  Order  of 
Predominance 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  allow  product 
ingredients  present  at  individual  levels 
of  2  percent  or  less  by  weight  to  be 
listed  in  the  ingredients  statement  in 
other  than  descending  order  of 
predominance.  The  final  rule  will  allow 
manufacturers  to  adjust  ingredients  in  a 
formulation  present  at  2  percent  or  less 
without  resubmitting  the  labeling  for 
new  approval  each  time  such  an 
adjustment  is  made.  This  rule  is  in 
response  to  a  petition  submitted  by  the 
National  Food  Processors  Association 
(NFPA). 

EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ashland  L.  Clemons,  Director.  Food 
Labeling  Division,  Regulatory  Programs, 
Food  Safety  and  Inspection  ^rvice, 

U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2590. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Agency  has  determined  that  this 
rule  is  not  a  major  rule  under  Executive 
Order  12291.  It  will  not  result  in  an 
annual  effect  on  the-economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 


local  government  agencies  or  geographic 
regions;  or  significant  adverse  eflects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPLA)  for  imposing  any  marking, 
labeling,  packaging,  or  ingredient 
requirements  on  f^erally  inspected 
meat  poultry  products  that  are  in 
addition  to,  or  diflerent  than,  those 
imposed  under  the  FMIA  and  PPIA. 
States  and  local  jurisdictions  may. 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or. 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  States  that 
maintain  meat  and  poultry  inspection 
programs  must  impose  requirements  on 
State  inspected  products  and 
establishments  that  are  at  least  equal  to 
those  required  under  the  FMIA  and 
PPIA.  The  States  may,  however,  impose 
more  stringent  requirements  on  such 
State  inspected  products  and 
establishments. 

This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
applicable  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  final  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
under  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  335  and  Part  381,  Subpart  W,  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  application  of  the 

{>rovisions  of  this  rule  with  respect  to 
abeling. 

Effect  on  Small  Entities 

The  Administrator,  FSIS.  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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The  rule  will  make  it  optional  for 
manufacturers  of  meat  and  poultry 
products  containing  ingredients  at 
levels  of  2  percent  or  less  by  weight  to 
list  such  ingredients  in  the  ingredients 
statement  in  other  than  descending 
order  of  predominance.  Current 
regulations  require  all  ingredients  of 
meat  and  poultry  products  to  be  listed 
in  the  order  of  predominance  (9  CFR 
317.2(f)  and  381.118(a)).  Manufacturers 
opting  to  list  their  ingredients  in  other 
than  descending  order  of  predominance 
will  have  to  revise  their  product  labels 
to  include  a  quantifying  phrase  at  the 
end  of  the  ingredients  statement  and 
submit  the  revised  labels  to  FSIS  for 
approval.  This  would  entail  a  one-time 
expense  of  approximately  $1000  in 
lal^ling  costs  for  each  product.  All  meat 
and  poultry  products,  except  single¬ 
ingredient  products,  would  qualify  for 
this  type  of  labeling.  All  small  entities 
producing  products  other  than  single¬ 
ingredient  products  will  be  aHected  by 
this  rule  if  they  choose  to  label  their 
products  in  this  manner.  Once  initial 
approval  has  been  given  by  FSIS  on  the 
revised  labels,  manufacturers  will  be 
allowed  to  adjust  ingredients  in  a 
formulation  present  at  2  percent  or  less 
without  resubmitting  the  labeling  for 
new  approval  each  time  such 
adjustment  is  made.  As  a  result,  such 
manufacturers  will  save  $1000  every 
time  such  an  adjustment  is  made  in  the 
formulation.  These  savings,  accruing  to 
affected  establishments  after  the  initial 
formulation  change  for  each  product, 
will  greatly  exceed  any  initial  costs.  In 
addition,  the  number  of  labels  received 
by  the  Agency  will  be  reduced,  to  some 
extent,  redirecting  Agency  resources  to 
more  significant  label  reviews. 

Background 

National  Food  Processors  Association 
Petition 

FSIS  was  petitioned  by  the  National 
Food  Processors  Association  (NFPA), 
Washington,  DC,  to  allow  ingredients 
present  in  a  product  at  levels  of  2 
percent  or  less  by  weight  to  be  listed  in 
other  than  descending  order  of 
predominance.  (A  copy  of  the  petition  is 
available  for  review  in  the  FSIS  Hearing 
Clerk’s  office.)  The  petitioner  contended 
that  the  amendment  to  the  Federal  meat 
and  poultry  products  inspection 
regulations  would  reduce  the  number  of 
label  changes  currently  required  of 
industry,  would  ease  the  backlog  of 
labels  to  be  reviewed  by  the  Food 
Labeling  Division  (FLD)  when  minor 
formulation  changes  are  made.  The 
requested  regulation  change  is 
consistent  with  the  Food  and  Drug 


Administration’s  (FDA)  regulation  at  21 
CFR  101.4(a)(2j. 

Current  Statutory  and  Regulatory 
Requirements 

Sections  l(n)(7)  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601(n)(7)) 
provides  that  any  carcass,  part  thereof, 
meat  or  meat  food  product  is 
misbranded  “if  it  purports  to  be  or  is 
represented  as  a  food  for  which  a 
definition  and  standard  of  identity  or 
composition  has  been  prescribed  by 
regulations  of  the  Secretary  imder 
section  7  of  this  Act  imless  (A)  it 
conforms  to  such  definitions  and 
standards,  and  (B)  its  label  bears  the 
name  of  the  food  specified  in  the 
definition  and  standard  and,  insofar  as 
may  be  required  by  such  regulations,  the 
common  names  of  optional  ingredients 
(other  than  spices,  flavorings,  and 
coloring)  present  in  such  fc^s.’’ 

Section  l(n)(g)  (21  U.S.C.  601(n)(g)) 
further  provides  that  any  carcass,  p€urt 
thereof,  meat  or  meat  fo^  product  is 
misbranded  “if  it  is  not  subject  to  the 
provisions  of  subparagraph  (7),  imless 
its  label  bears  (A)  the  common  or  usual 
name  of  the  food,  if  any  there  be,  and 
(B)  in  case  it  is  fabricated  from  two  or 
more  ingredients,  the  common  or  usual 
name  of  each  such  ingredient:  *  *  •  " 
Section  4(h)  (7)  and  (9),  respectively,  of 
the  Poultry  Products  Inspection  Act  (21 
U.S.C.  453(h)  (7)  and  (9))  contain  similar 
provisions  for  any  poultry  product. 

Furthermore,  the  Federal  meat  and 
poultry  products  inspection  regulations 
specify  Uiat  ingredients  in  the 
ingredients  statement  must  be  listed  in 
their  order  of  predominance.  Section 
317.2(0(1)  of  the  Federal  meat 
inspection  regulations  (9  CFR 
317.2(0(1))  provides  that  the  list  of 
ingredients  shall  show  the  common  or 
usual  names  of  the  ingredients  arranged 
in  the  descending  order  of 
predominance,  with  a  few  minor 
exceptions.  Section  381.118(a)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.118(a))  provides  that  the 
label  shall  show  a  statement  of  the 
ingredients  in  the  poultry  product  if  the 
product  is  fabricated  from  two  or  more 
ingredients,  and  that  such  ingredients 
shall  be  listed  by  their  common  or  usual 
names  in  the  order  of  their  descending 
proportions.  _ 

Tne  FDA  regulation  at  21  CFR 
101.4(a)(1)  provides  that  ingredients 
shall  be  listed  by  their  common  or  usual 
name  in  descending  order  of 
predominance  by  weight.  However,  21 
CFR  101.4(a)(2)  allows  ingredients 
resent  in  amounts  of  2  percent  or  less 
y  weight  to  be  listed  in  other  than 
descending  order  of  predominance  at 
the  end  of  the  ingredients  statement. 


The  listing  of  such  ingredients  must 
be  preceded  by  an  appropriate 
quantifying  statement,  e.g.,  “Contains 

_ percent  or  less  of 

_ ,’’  or  “Less  than 

_ percent  of _ 

The  blank  percentage  within  the 
quantifying  statement  shall  be  filled  in 
with  a  threshold  level  of  2  percent,  or, 
if  desired,  1.5  percent.  1.0  percent,  or 
0.5  percent,  as  appropriate.  No 
ingredient  to  which  the  quantifying 
phrase  applies  may  be  present  in  an 
amount  greater  than  the  stated 
threshold. 

Proposed  Rule 

After  reviewing  the  petitioner’s 
request,  FSIS  determined  that  allowing 
ingredients  present  in  a  product  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  other  than 
descending  order  of  predominance 
would  be  in  accordance  with  the 
provisions  of  the  FMIA  and  PPIA  and 
would  not  cause  the  product  to  be 
misbranded  because  the  presence  of  all 
ingredients  would  still  be  identified  in 
the  ingredients  statement.  Therefore,  on 
July  20. 1992,  FSIS  proposed  to  allow 
product  ingredients  present  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  other  than 
descending  order  of  predominance  at 
the  end  of  the  ingredients  statement  (57 
FR  31972).  The  listing  of  such 
ingredients  by  their  common  or  usual 
names  would  have  to  be  preceded  by  a 
quantifying  statement  such  as  “Contains 

_ percent  or  less  of 

_ ,’’  or  “Less  than 

_ percent  of _ .’’ 

The  percentage  of  the  ingredient(s) 
would  be  fill^  in  with  a  threshold  level 
of  2  percent,  1.5  percent.  1.0  percent,  or 
0.5  percent,  as  appropriate.  No 
ingredient  to  which  the  quantifying 
statement  applies  may  be  present  in  an 
amount  greater  than  ffie  stated 
threshold. 

The  provisions  as  stated  above  would 
apply  to  ingredients  statements 
consisting  of  composite  listing  of 
ingredients  or  component  listing  of 
ingredients.  When  the  component 
listing  is  used,  the  quantifying  statement 
may  appear  at  the  end  of  each 
component’s  list  of  ingredients  rather 
than  at  the  end  of  the  ingredients 
statement. 

FSIS  also  proposed  that 
establishments  continue  to  comply  with 
sections  318.7(c)(4)  and  381.147(f)(4)  of 
the  regulations  (9  CFR  318.7(c)(4)  and 
381.147(f)(4))  which  list  substances  that 
are  acceptable  for  use  in  the  preparation 
of  meat  and  poultry  products.  In 
addition,  any  adjustment  in  formulation 
of  a  standardized  product  would  also  be 
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required  to  comply  with  limits  and 
conditions  of  use  prescribed  in  9  CFR 
part  319  or  part  381,  subpart  P. 
Establishments  would  be  required  to 
notify  the  inspector>in-char^  of  ahv 
formulation  changes,  even  dtough  the 
label  would  not  be  submitted  for 
approval. 

Discussjo/i  of  Comments 

FSIS  received  23  comments  in 
response  to  the  proposed  rule.  Fourteen 
comments  were  received  from  food 
processors,  six  from  trade  associations, 
one  from  a  food  consultant,  one  from  a 
State  Health  Department  official,  and 
one  from  a  meat  and  poultry  wholesaler. 
All  of  the  commenters  supported  the 
basic  concept  of  the  proposed  rule 
because  they  believe  that  it  will  (1) 
Provide  harmony  between  FDA 
regulations  and  FSIS  regulations  for 
ingredients  that  are  present  in  amoimts 
of  2  percent  or  less,  (2)  reduce 
industry’s  costs  because  of  fewer  label 
changes.  (3)  provide  industry  with  more 
flexibility,  and  (4)  be  more  informative 
to  consumers.  However,  several 
commenters  did  raise  issues  related  to 
modifying  or  eliminating  the 
quantifying  statement,  resubmitting 
label  transmittals,  and  providing 
formulation  changes  to  inspectors.  The 
issues  raised  by  the  commenters  and  the 
Agency’s  response  to  eacli  issue  are  as 
follows; 

1.  Quantifying  Statement 

Four  commenters  suggested  that  FSIS 
consider  allowing  threshold  levels 
higher  than  2  percent.  They  suggested 
threshold  levels  of  3.5  percent.  5 
percent,  and  4-6  percent. 

Although  the  suggested  threshold 
levels  may  have  some  merit,  FSIS  notes 
that  the  majority  of  the  commenters 
believe  that  the  2  percent  threshold 
level  provides  a  satisfactory  balance 
between  providing  useful  information  to 
the  consumer  and  the  need  to  make 
minor  formulation  changes  without 
edditicnal  approval.  AIm,  FSIS  believes 
that  since  FDA  has  promulgated  similar 
regulations,  it  is  important  to  maintain 
uniformity  for  all  foods. 

Three  commenters  suggested  not 
requiring  a  quantifying  statement  for  the 
ladling  of  minor  ingredients  because  of 
space  considerations.  Two  other 
commenters  suggested  that  the 
quantifying  statement  be  optional  rather 
than  mandatory,  because  all  ingredients 
in  the  product  would  be  declai^  on  the 
label  for  the  consumer  regardless  of  the 
presence  of  a  quantifying  statement. 

FSIS  believes  a  quantifying  statement 
provides  valuable  information  about  the 
presence  of  minor  ingredients.  The 
Agency  believes  that  it  is  important  to 


alert  the  consumer  about  the  amount  of 
the  minor  ingredients  if  the  order  of 
predominance  of  these  ingredients  is 
not  maintained. 

Two  commenters  suggested  rewording 
the  quantifying  statement  because  they 
believe  that  the  statement  is  inaccurate 
and  misleading  to  consumers.  Another 
commenter  suggested  using  an  asterisk 
in  the  ingredients  statement,  in  place  of 
the  quantifying  statement,  to  indicate 
that  certain  ingredients  are  present  in 
amounts  of  2  percent  or  less.  Those 
ingredients  present  in  amounts  of  2 
percent  or  less  would  be  listed  on  an 
alternate  panel  rather  than  in  the 
ingredients  statement. 

The  proposed  quantifying  statements 
are  only  examples  of  acceptable 
statements.  FSIS  believes  that  the 
wording  of  the  quantifying  statement 
may  vary  and  that  various  phrases  can 
be  used  that  provide  the  necessary 
information  to  the  consumer.  However, 
the  Agency  does  not  believe  that  the  use 
of  an  asterisk  in  the  manner  suggested 
is  desirable.  Ingredients  statements  are 
usually  displayed  on  an  information 
panel,  which  is  defined  as  the  first 
usable  panel  to  the  right  of  the  principal 
display  panel.  To  allow  the  use  of  an 
asterisk  directing  the  consumer  to 
another  panel  would  cause  the 
consumer  to  search  unnecessarily  for 
the  information. 

One  commenter  suggested  that  FSIS 
harmonize  its  requirements  with  those 
of  FDA  by  adding  the  phrase  “or,  if 
desired’’  after  “2  percent’’  to  the 
statement  in  the  proposed  rule  that 
identifies  the  threshold  levels;  i.e.,  “The 
blank  percentage  within  the  quantifying 
statement  shall  be  filled  in  with  a 
.threshold  level  of  2  percent,  or,  if 
desired.  1.5  percent,  1.0  percent,  or  0.5 
percent,  as  appropriate.” 

FSIS  believes  that  its  requirement  to 
allow  product  ingredients  present  at 
individual  levels  of  2  percent  or  less  by 
weight  to  be  listed  in  ffie  ingredients 
statement  in  other  than  descending 
order  of  predominance  should 
harmonize  with  FDA’s  requirement. 
However,  in  this  particular  statement, 
the  Agency  does  not  believe  that  the 
“or,  if  desired.”  phrase  is  needed 
because  the  proposed  statement  makes 
it  clear  that  ffie  blank  percentage  can  be 
filled  in  with  either  2  percent,  1.5 
percent.  1.0  percent,  or  0.5  percent, 
whichever  is  appropriate. 

2.  Resubmitting  Label  Transmittals 

One  commenter  pointed  out  that  the 
proposal  did  not  address  the  issue  of 
resubmitting  label  transmittals 
(application  forms)  for  minor 
formulation  adjustments. 


Manufacturers  will  be  required  to 
submit  for  initial  approval  product 
labeling,  along  with  label  transmittal 
forms,  that  illustrate  the  quantifying 
statements  they  wish  to  use.  Once  initial 
approval  has  faimn  given,  manufacturers 
may  adjust  ingredients  in  a  formulation 
present  at  2  p>ercent  or  less  without 
resubmitting  the  product  labeling  and 
label  transmittal  form  for  new  approval 
each  time  such  adjustment  is  made. 

3.  Providing  Formulation  Changes  To 
Inspectors 

Three  commenters  questioned  the 
need  to  provide  to  the  inspector-in¬ 
charge  any  adjustments  to  the  product 
formulation  when  the  level  of  all 
affected  ingredients  remains  at  or  below 
2  percent. 

FSIS  inspection  personnel  are 
responsible  for  assuring  that  an 
approved  label  is  properly  used  and  that 
the  conditions  of  ffie  approval  are 
followed.  Moreover,  inspection 
personnel  monitor  product  formulation 
to  ensure  that  the  amount  of  ingredients 
used  comply  with  the  regulations.  In 
this  regard,  it  is  important  that 
inspection  personnel  are  apprised  of  all 
formulation  changes  to  accurately 
assure  that  product  is  safe  and  not 
adulterated. 

List  of  Subjects 

9  CFR  Part  317 

Food  labeling,  Meat  inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  inspection. 
Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  9  CFR  parts 
317  and  381  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  read  as  follows: 

PART  317— LABELING,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  317.2  is  amended  by 
adding  a  new  paragraph  (f)(l)(vi)  to  read 
as  follows: 

S  31 7.2  Labels:  definition;  required 
features. 

*  *  *  «  • 

(0(1)*  *  * 

(vi)(A)  Product  ingredients  which  are 
present  in  individual  amounts  of  2 
percent  or  less  by  weight  may  be  listed 
in  the  ingredients  statement  in  other 
than  descending  order  of  predominance: 
Provided,  That  such  ingredients  are 
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listed  by  their  common  or  usual  names 
at  the  end  of  the  ingredients  statement 
and  preceded  by  a  quantifying 

statement,  such  as  “Contains _ 

percent  of _ ,”  “Less  than 

_ percent  of _ The 

percentage  of  the  ingredientis)  shall  be 
filled  in  with  a  threshold  level  of  2 
percent,  1.5  percent,  1.0  percent,  or  0.5 
percent,  as  appropriate.  No  ingredient  to 
which  the  quantifying  statement  applies 
may  be  present  in  an  amount  greater 
than  the  stated  threshold.  Such  a 
quantifying  statement  may  also  be 
utilized  when  an  ingredients  statement 
contains  a  listing  of  ingredients  by 
individual  components.  Each 
component  listing  may  utilize  the 
required  quantifying  statement  at  the 
end  of  each  component  ingredients 
listing. 

(B)  Such  ingredients  may  be  adjusted 
in  the  product  formulation  without  a 
change  being  made  in  the  ingredients 
statement  on  the  labeling,  provided  that 
the  adjusted  amoimt  complies  with 
§  318.7(c)(4)  and  part  319  of  this 
subchapter,  and  does  not  exceed  the 
amount  shown  in  the  qualifying 
statement.  Any  such  adjustments  to  the 
formulation  shall  be  provided  to  the 
inspector-in-charge. 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C  450,  21  U.S.C  451- 
470,  7  CFR  2.17,  2.55. 

4.  Section  381.118(a)  is  revised  to 
read  as  follows: 

S  381.1 18  Ingredients  etatement 

(a)(1)  The  label  shall  show  a  statement 
of  the  ingredients  in  the  poultry  product 
if  the  pr^uct  is  fabricate  from  two  or 
more  ingredients.  Such  ingredients  shall 
be  listed  by  their  common  or  usual 
names  in  the  order  of  their  descending 
proportions,  except  as  prescribed  in 
paragraph  (a)(2)  of  this  section. 

(2)(i).noduct  ingredients  which  are 
present  in  individual  amounts  of  2 
percent  or  less  by  weight  may  be  listed 
in  the  ingredients  statement  in  other 
than  descending  order  of  predominance: 
Provided,  That  such  ingredients  are 
listed  by  their  common  or  usual  names 
at  the  end  of  the  ingredients  statement 
and  preceded  by  a  quantifying 

statement,  such  as  “Contains _ 

percent  or  less  of _ ,”  or  "Less 

than _ percent  of _ .” 

The  percentage  of  the  ingredient(s)  shall 
be  filled  in  with  a  threshold  level  of  2 
percent,  1.5  percent,  1.0  percent,  or  0.5 
percent,  as  appropriate.  No  ingredient  to 


which  the  quantifying  statement  applies 
may  be  present  in  an  amount  greater 
than  the  stated  threshold.  Su(m  a 
quantifying  statement  may  also  be 
utilized  when  an  ingredients  statement 
contains  a  listing  of  ingredients  by 
individual  components.  Each 
component  listing  may  utihze  the 
required  quantifying  statement  at  the 
end  of  ea(^  component  ingredients 
listing. 

(ii)  Such  ingredients  may  be  adjusted 
in  the  product  formulation  without  a 
change  being  made  in  the  ingredients 
statement  on  the  labeling,  provided  that 
the  adjusted  amount  complies  with 
§  381.147(f)(4)  and  subpart  P  of  this 
part,  and  does  not  exce^  the  amount 
shown  in  the  quantifying  statement. 

Any  such  adjustments  to  the 
formulation  shall  be  provided  to  the 
inspector-in-charge. 
***** 

Done  at  Washington,  DC,  on:  July  9, 1993. 
Eugene  Branetool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

[FR  Doc.  93-16783  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE  3410-0II-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parte  2610  and  2622 

Late  Premium  Paymenta  and  Employer 
Liability  Underpaymente  and 
Overpaymente;  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 
overpayments  for  the  calendar  quarter 
beginning  July  1, 1993.  This  interest  rate 
is  established  quarterly  by  the  Internal 
Revenue  Service.  This  document  also 
sets  forth  the  interest  rates  for  valuing 
unfunded  vested  benefits  for  premium 
purposes  for  plan  years  beginning  in 
May  1993  through  July  1993.  These 
interest  rates  are  established  pursuant  to 
section  4006  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended.  The  effect  of  these 
amendments  is  to  advise  plan  sponsors 
and  pension  practitioners  of  these  new 
interest  rates. 

EFFECTIVE  DATE:  July  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 


Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  (202) 
778-8850  ((202)  778-8859  for  TTY  and 
TTD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  (“ERISA”),  the  Penuon 
Benefit  Guaranty  Corporation  (“PBGC”) 
collects  premiums  horn  ongoing  plans 
to  support  the  single-employer  and 
multiemployer  insiirance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CF'R  2610.7,  the  interest 
rate  to  be  charged  on  vmpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
(“Code”).  Similarly,  imder  29  CFR 
2622.7,  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
underpayments  of  employer  liability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
annoimced  that  for  the  quarter 
beginning  July  1, 1993,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 
Accordingly,  the  PB^  is  amending 
appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
foAh  this  rate  for  the  July  1, 1993, 
through  September  30, 1993,  quarter. 

Under  EffiSA  section 
4006(a)(3)(E)(iii)(II),  in  determining  a 
single-employer  plan’s  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
paid.  Under  §  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-year 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  appendix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  imtil 
a  short  time  after  the  first  of  the  month 
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for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  May  of  1993  through  July  of  1993. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  imder  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determine  imder  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  part  2610  are 
prescribed  by  ERISA  section 
4006(a)(3)(E)(iii)(n)  and  §  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

Li^  of  Subjects 
29  CFR  Part  2610 

Employee  benefit  plans.  Penalties, 
Pension  insurance.  Pensions,  Reporting 
and  recordkeeping  requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements.  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part 
2610  and  appendix  A  to  part  2622  of 
chapter  of  title  29,  Code  of  Federal 

alations,  are  hereby  amended  as 
ivs: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 


Authority:  29  U.S.C  1302(b)(3),  1306, 
1307,  (1988  and  Supp.  1 1989),  as  amended 
by  sec.  12021,  Public  Law  101-508, 104  Stat. 
1388, 1388-573. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  July  1, 1993,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610— Late 
Payment  Intmest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610.7(a) 
for  the  specified  time  periods: 


quarter  beginning  July  1, 1993,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622 — ^Late 
Payment  and  Overpajrment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
imder  §  2622.7  for  the  specified  time 
periods: 


From 


Through 


Interest  rate 
(percent) 


From  Through  July  1,1993.  September  30.  7 


July  1, 1993  .  September  30,  7 

1993. 


3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  therein  new  entries  for 
premium  pa)rment  years  beginning  in 
May  of  1993  throu^  July  of  1993,  to 
read  as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2610 — ^Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan’s  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan’s 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  premium  payment  years  Required  in¬ 


beginning  in —  terest  rate ' 


May  1993  .  5.48 

June  1993  .  5.54 

July  1993  .  5.45 


'The  required  interest  rate  listed  above  is 
equal  to  80%  of  the  annual  yield  for  30-year 
Treasury  constant  maturities,  as  reported  in 
Federal  Reserve  Statistical  Release  G.13  and 
H.15  for  the  calendar  month  preceding  the 
calendar  rrxxith  in  which  the  premium 
payment  year  begins. 

PART  2622— EMPLOYER  UABIUTY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE¬ 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3).  1362- 
1364, 1367-68,  as  amended  by  secs.  9312, 
9313,  Public  Law  100-203, 101  Stat  1330. 


Issued  in  Washington.  DC,  this  8th 
day  of  July  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-16824  Filed  7-14-93;  8:45  am] 
BILUNO  CODE  770a-01-M 


29  CFR  Part  2619 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plana;  Amendment  Adopting 
Additional  PBGC  Ratqs 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  August  1, 1993.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  August  1, 1993,  which  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 

EFFECTIVE  DATE:  August  1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW.,  ' 
Washington,  DC  20006,  202-778-6850 
(202-778-6859  for  TTY  and  TDD  only). 
These  are  not  toll-fi^  numbers. 


5.  Appendix  A  to  part  2622  is  SUPPLEMENTARY  INFORMATION:  The 

amended  by  adding  a  new  entry  for  the  Pension  Benefit  Guaremty  Corporation’s 
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(“PBGC’s”)  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  Part  2619)  sets  forth  the 
methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  under  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (“ERISA”).  Under  ERISA 
section  4041(c),  all  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  “benefit 
liabilities”,  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  die  formulas  set 
forth  in  part  2619,  subpart  C  (Plans 
terminating  in  a  standard  termination 
may,  for  purposes  of  the  Standard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involimtarily 
pursuant  to  ERI^  section  4042(a),  it 
uses  the  subpart  C  formulas  to 
determine  the  amount  of  the  plan’s 
underfunding. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
fectors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  perici^cally. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  April  1, 1993. 
This  amendment  adds  to  appendix  B  a 
new  set  of  interest  rates  and  factors  for 
valuing  benefits  in  plans  that  terminate 


on  or  after  August  1, 1993,  which  set 
reflects  a  decrease  of  Vi  percent  in  the 
immediate  interest  rate  mm  5  percent 
to  4V4  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  eftect  imtil 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them. 

Any  change  in  the  rates  normally  will 
be  published  in  the  Federal  Register  by 
the  15th  of  the  month  preceding  the 
efiective  date  of  the  new  rates  or  as 
close  to  that  date  as  circumstances 
permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  August  1, 1993,  and  because  no 
adjustment  by  ongoing  plans  is  required 
by  this  amendment,  the  PBGC  finds  that 
good  cause  exists  for  making  the  rates 
set  forth  in  this  amendment  effective 
less  than  30  days  after  publication. 

The  PBGC  bas  determined  that  this  is 
not  a  “major  rule”  imder  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  eftect  on 
the  economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 


adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1301(a),  1302(bK3). 
1341, 1344,  and  1362  (1988). 

2.  Rate  Set  105  of  appendix  B  is 
revised  and  Rate  Set  106  of  appendix  B 
is  added  to  read  as  follows.  The 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and  remains 
unchanged. 

Appendix  B  to  Part  2619 — ^Interest 
Rates  and  Quantities  Used  to  Value 
Immediate  and  Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  “Gy”  for  deferred  annuities 
and  to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred 
annuities,  ki,  k2.  k3.  ni,  and  nj  are 
defined  in  §  2619.45. 


' 

For  plans  with  a  vaiu- 

Imme- 

Deferred  annuities 

Rate  set 

(Sate  an- 

On  or 
after 

Before 

nui^^e 

ki 

ki 

ks 

ni  rh 

• 

105 . 

• 

• 

4-1-93 

• 

8-1-93 

• 

5.00 

1.0425 

• 

1.0400 

1.0400 

• 

7  8 

106 . 

. . . - . 

.  8-1-93 

.  4.75 

1.0400 

1.0400 

1.0400 

7  8 

Issued  in  Washington,  DC.  on  this  8th  day 
of  July,  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  93-16825  Filed  7-14-93;  8:45  am) 
BSiJNa  CODE  770a-01-M 


29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


action:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation’s 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  eftect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regulation  a  new 
interest  rate  to  be  effective  from  July  1, 
1993,  to  September  30, 1993. 

EFFECTIVE  DATE:  July  1. 1993>. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel 


(22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington.  DC  20006;  telephone  202- 
778-8850  (202-778-8859  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 

SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (“ERISA”),  the  Pension 
Benefit  Guaranty  Corporation  (“the 
PBGC”)  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
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payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  witndrawal  Hability. 

The  regulation  allows  plans  to  sat  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate, 

§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  ch^ed  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  begiiming  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates”). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.1S.  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  apj^dix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  jpercent,  which  will  be 
efiective  from  July  1, 1993,  through 
September  30, 1993.  This  rate  represents 
no  change  from  the  rate  in  effect  for  the 
second  quarter  of  1993.  This  rate  is 
based  on  the  prime  rate  in  efiect  on  Jime 
15. 1993. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendix  are 
informational  only.  Ac^rdingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  public 
interest  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
efiective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  efiect 
on  the  economy  of  $100  million  or 
more;  nor  create  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  or  geographic 
regions,  nor  have  significant  adverse 
effects  on  competition,  employment, 
investmrat,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-bas^  enterprises 
in  domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 


Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  ot  the  foregoing,  part 
2644  of  subchapter  F  of  Chapter 
of  title  29.  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2644-NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authoritjr:  29  U.S.C  1302(b)(3)  and 
1399(cH6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  therein  a  new  entry  as  follows: 

Appendix  A  to  Part  2644 — ^Table  of 
Interest  Rates 

•  *  *  •  * 


From 

To 

Date  of 
quota¬ 
tion 

Rate 

(per¬ 

cent) 

• 

•  • 

• 

• 

7/01/93  ..... 

.....  9/30/93 

6/15/93 
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Issued  in  Washington,  DC  on  this  6th  day 
of  July  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-16823  Filed  7-14-93;  8:45  am] 
BIUJNO  CODE  770S-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  updates  the  table  of 
interest  rates  issued  by  the  Pension 
Benefit  Guaranty  Corporation  (PBGC) 
for  actuarial  valuations  of 
multiemployer  pension  plans  following 
mass  withdrawal.  The  rule  adds  to  the 
table  the  rate  series  for  August  1993. 
EFFECTIVE  DATE:  August  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy.  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  NW.,  Washington  DC  20006; 
202-778-8820  (202-778-1958  for  TTY 
and  TDD). 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  the  PBGCs  regulation  on 


Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal  (29 
CFR  part  2676).  The  regulation 
prescribes  rules  for  valuing  benefits  and 
certain  assets  of  multiemployer  plans 
under  sections  4219(c)(1)(D)  and 
4281(b)  of  the  Employee  ^tirement 
Income  Security  Act  of  1974.  Section 
2676.15(c)  of  the  regulation  contains  a 
table  setting  forth,  for  each  calendar 
month,  a  series  of  interest  rates  to  be 
used  in  any  valuation  performed  as  of 
a  valuation  date  within  that  calendar 
month.  On  or  about  the  fifteenth  of  each 
month,  the  PBGC  publishes  a  new  entry 
in  the  table  for  the  following  month, 
whether  or  not  the  rates  are  changing. 
This  amendment  adds  to  the  table  the 
rate  series  for  the  month  of  August  1993. 

The  PBGC  finds  that  notice  of  and 
public  comment  on  this  amendment  ' 
would  be  impracticable  and  contrary  to 
the  public  interest,  and  that  there  is 
good  cause  for  making  this  amendment 
efiective  immediately.  These  findings 
are  based  on  the  need  to  have  the 
interest  rates  in  this  amendment  reflect 
market  conditions  that  are  as  nearly 
current  as  possible  and  the  need  to  issue 
the  interest  rates  promptly  so  that  they 
are  available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.C  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  efiect  on  the  economy  of  $100 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  complete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H.of  chapter 
of  title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Audiority:  29  U.S.C  1302(b)(3). 
1399(c)(1KD).  and  1441(b)(1). 
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2.  In  §  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 

table  of  interest  rates  the  new  entries  to 
read  as  follows: 

12676.15  Intorest 
•  •  •  •  • 

(c)  Interest  Bates. 

For  valuation  dttw  oceiM^ 

Tbs  valuaa  tor  b  a»»— 

nng  in  via  monm  it  b  l> 

k  b  b 

b  b  b 

bo  bi  bi  b>  bo  bs  b 

e  e 

August  1993  .  .055  .05375  .0525 

e 

.05125  .05  .0475 

•  • 

.0475  .0475  .0475 

e  e 

.0475  .045  .045  .045  .045  .045  .04 

Issued  at  Washington,  DC,  on  this  8th  day 
of  July  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  93-16822  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE  770a-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD  05-93-035] 

Special  Local  Regulations  for  Marine 
Events;  Hampton  Bay  Days  Festival; 
Hampton  River,  Hampton,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  100.508  for  the  Hampton  Bay 
Days  Festival.  The  event  will  be  held  on 
the  Hampton  River.  The  special  local 
regulations  are  necessary  to  control 
vessel  traffic  in  the  immediate  vicinity 
of  this  event.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants. 

EFFECTIVE  DATE:  The  regulations  are 
elective  from  7  a.m.,  ^ptember  10, 
1993  until  7  p.m.,  September  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  L  Phillips.  Chief.  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8567. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Afiairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulations 

Hampton  Bay  Days.  Inc.  submitted  an 
application  to  hold  the  Hampton  Bay 
Days  Festival  on  September  10, 11,  and 
12, 1993.  The  marine  portion  of  the 


festival  will  consist  of  a  parade  of  boats, 
water  ski  shows,  and  various  type  boat 
races.  There  will  also  be  a  fireworks 
display  launched  from  within  the 
regulated  area.  The  regulations  in  33 
CFR  100.508  govern  the  activities  of  the 
Hampton  Bay  Days  Festival  held  on  the 
Hampton  River  in  and  arovmd 
downtown  Hampton,  Virginia. 
Implementation  of  33  CFR  100.508  also 
implements  as  special  anchorage  areas 
the  spectator  anchorages  designated  in 
that  section  for  use  by  vessels  during  the 
event.  Vessels  less  than  20  meters  long 
may  anchor  in  these  areas  without 
displaying  the  anchor  lights  and  shapes 
required  by  Inland  Navigation  Rule  30 
(33  U.S.C.  2030(g)).  Since  these 
regulations  were  specifically  established 
to  enhance  the  safety  of  the  participants 
in  and  spectators  of  the  marine  portions 
of  the  Hampton  Bay  Days  Festival  the 
regulations  are  hereby  implemented. 

Dated:  June  23, 1993. 

W.T.  Uland, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
(FR  Doc.  93-16700  Filed  7-14-93;  8:45  am] 
BtUMO  CODE  4eiO-14-M 

33  CFR  Part  100 
(CGO  05-93-036] 

Special  Local  Regulations  for  Marine 
Events;  Bamegat  Bay  Classic;  Toms 
River,  1^ 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  100.502  for  the  Bamegat  Bay 
Classic,  an  annual  event  to  be  held  on 
August  21. 1993  in  Bamegat  Bay, 
between  Island  Beach  and  the  mainland. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  the 
participants  and  spectators  on  navigable 
waters  during  this  event.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  area. 

EFFECTIVE  DATE:  The  regulations  are 
effective  from  9:30  a.m.  to  5  p.m., 
August  21, 1993.  If  inclement  weather 
causes  the  event  to  be  postponed,  the 


regulations  will  be  effective  from  9:30 
a.m.  to  5  p.m.,  August  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004  (804) 
398-6204,  or  Commander.  Coast  Guard 
Group  Cape  May  (609)  884-6981. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Brandi,  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
LCDR  C.  A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulations 

The  Bamegat  Bay  Powerboard  Radng 
Assodation,  Toms  River,  New  Jersey, 
submitted  an  application  to  hold  the 
Bamegat  Bay  Classic  in  Bamegat  Bay 
between  Island  Beach  and  the  mainland. 
The  event  will  consist  of  approximately 
forty  to  fifty  powerboats,  ranging  from 
20  to  36  feet  in  length,  racing  on  a 
designated  course  within  the  regulated 
area.  Since  these  regulations  were 
specifically  establi^ed  to  enhance  the 
safety  of  the  partidpants  in  and 
spedators  of  the  Bamegat  Bay  Classic, 
the  regulations  are  hereby  implemented. 
Waterborne  traffic  should  not  be 
severely  disputed  at  any  given  time, 
because  closure  of  the  bitracoastal 
Waterway  is  not  anticipated. 

Dated:  23  June  1993. 

W.  T.  Leland, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc.  93-16702  Filed  7-14-93;  8:45  am] 
BUtUMNQ  CODE  4ai0-14-M 

33  CFR  Part  100 
[CGO  05-93-034] 

Special  Local  Regulations  for  Marine 
Events;  Night  In  Venice  Boat  Parade, 
Ship  Channel  and  Great  Egg 
Waterway,  Ocean  City,  NJ 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation. 
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SUMMARY:  This  document  put  into  effect 
the  permanent  regulations.  33  CFR 
100.504  for  the  Night  in  Venice  Boat 
Parade,  an  annual  event  to  be  held  on 
July  17, 1093  in  the  Ship  Channel  and 
on  the  Great  Rgg  Waterway.  Ocean  City. 
New  Jeieey.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  the  participants  end  spet^ators 
on  navigable  waters  during  this  event. 
The  effi^  will  be  to  restrict  general 
navigation  in  the  regulated  area. 

EFFECTIVE  DATE:  The  regulations  are 
effective  from  4:30  p.m.  to  11:45  p.m., 
July  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Phillips.  Chief,  Boating 
Affairs  Branch.  Fif&  Coast  Guard 
District,  431  Crawford  SUeet, 

Portsmouth,  Virginia  23704-5004  (804) 
398-6204,  or  Commander.  Coast  Guard 
Group  Cape  May  (609)  884-6981. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C  Garrison,  project  officer. 
Boating  Affairs  Branch  Boeting  Safety 
Division.  Fifth  Coast  Guard  District,  and 
LCDR  <1A.  Abel,  project  attorney.  Fifth 
Coast  Guwd  District  Legal  Staff. 

Discussion  of  Ragnlations 

The  Dty  of  Ocean  City,  New  Jersey, 
has  submitted  an  application  to  hold  the 
Ni^t  in  Venice  Boat  Parade.  The  event 
will  consist  of  approximately  125 
vessels  less  than  65  feet  in  length.  The 
parade  will  start  et  Ship  Channel  Buoy 
(4  LLNR 1160),  cruise  down  the  channel 
throi^  Great  Egg  Waterway  to 
Daybracon  28  (LLNR  33865),  and  r^um 
to  Great  Egg  Waterway  Buoy  2  (LLNR 
33800).  Since  these  regulations  wme 
specifically  establi^ed  to  enhance  the 
safety  of  the  participants  in  and 
spectators  of  the  Night  in  Venice  Boat 
Parade,  the  regulations  are  hereby 
implemented.  Commercial  traffic  should 
not  be  severely  disrupted  at  any  given 
time,  since  commercial  vessels  wrill  be 
permitted  to  transit  the  regulated  area  as 
the  parade  progresses. 

Dated:  June  23, 1993. 

W.T.  Leland. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

(FR  Doc  93-16706  FOed  7-14-03;  6:45  am) 
BIUJNO  CODE  4MS-«iMI 


33CFR  Part  100 
[COO  05-98-040] 

Special  Local  Regulations  for  Marine 
Events;  The  Start  of  the  Cock  Island 
Race;  Norfolk  Harbor,  Elizabeth  River, 
Norfolk  and  Portsmouth,  VA 

AGENCY:  Coeet  Guard,  DOT. 

ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  100.501  for  the  start  ^  the  Cfock 
Island  Race  from  the  Portsmouth 
Seawall  area  of  the  Southern  Brmich  of 
the  Elizabeth  River,  Norfolk  Harbor. 
Norfolk  and  Portsmouth.  Virginia  on 
July  17, 1993.  The  sailboats  will  race  to 
Hampton  Roads  and  return.  These 
special  local  regulations  are  needed  to 
control  vessel  traffic  within  the  area  due 
to  the  confined  nature  of  the  waterway 
and  the  expected  vessel  congestion 
during  the  starting  of  the  races.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  in  the  races. 
EFFECTIVE  DATE:  The  regulations  are 
effective  from  8:30  a.m.  to  5  p.m.,  on 
July  17, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
St^hen  L.  Phillips,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth.  Virginia  23705  (804)  398- 
6204,  or  Commander.  Coast  Guard 
Group  Hampton  Roads  (804)  483-8568. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer, 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

Ports  Events.  Inc.,  of  Portsmouth, 
Virginia,  submitted  an  application  to 
hold  the  Cock  Island  Race.  The  race  will 
consist  of  over  200  sailboats  ranging 
from  22  to  60  feet.  The  sailboats  will  be 
divided  into  several  classes.  Each  class 
will  start  at  ten  minute  intervals  from 
the  Portsmouth  Seawall  arm  of  the 
Southern  Branch  of  the  Elizabeth  River, 
Norfolk  Harbor,  Norfolk  and 
Portsmouth,  Virgiaia  oo  July  17. 1993, 
race  to  Hampton  Roads  and  return. 
Because  this  is  the  type  of  event 
contemplated  by  these  regulations,  and 
because  the  safety  of  the  participants 
would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  this  regulated  area,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  start  of  the  races. 


Dated:  June  28, 1993. 

W.T.Lalaad. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District 

(FR  Doc.  93-16708  Filed  7-14-93;  8:45  am) 

aiujwo  cooe  me  i4  u 


33  CFR  Part  100 
[CGD  05-93-041] 

Special  Local  Regutations  for  Marine 
Events;  Blackboard  Pirate  Jamboree; 
Town  Point,  Elizabeth  River,  Norfolk 
and  Portemouth,  VA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  100.501  for  the  BlackWvd 
Pirate  Jamboree  to  be  held  on  the 
Elizabeth  River  at  Town  Point  Park, 
Norfolk  and  Portsmouth,  Virginia.  The 
regulations  are  needed  to  control  vessel 
traffic  within  the  immediate  vicinity  of 
the  event  due  to  the  confined  nature  of 
the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigatioo  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  The  regulations  are 
effective  from  11  ajn.  to  3  p.m.  and  8:30 
pjn.  to  10:30  p.m.,  July  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stephmi  L.  Phillips,  Chief.  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  QaM'ford 
Street,  Portsmouth.  Virginia  23704-5004 
(804)  398-6204,  or  Gcnnmander.  Coast 
Guard  Group  Hampttm  Roads  (804) 
483-8567. 

SUPPLEM^ARY  MFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  (^2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Divi»on,  Fifth  Coast  Guard  District,  and 
LCl^  C J\.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  submitted  an 
application  to  hold  the  Blackboard 
Pirate  Jamboree  on  the  EUizabeth  River 
at  Town  Point  Park,  Norfolk  and 
PortsmcHith.  Virginia.  The  event  will 
consist  of  a  parade  of  sail  followed  by 
an  orchestrated  water  drama  with 
cannon  fire  between  two  vessels.  Since 
many  spectator  vessels  are  expected  to 
be  in  the  area  to  vratch  the  jamboree,  the 
regulations  in  33  CFR  100.501  are  being 
implemoited  for  the  safety  of  life  and 
property.  The  waterway  will  net  be 
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closed  for  an  extended  period,  therefore 
commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  document  authorizes 
the  Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  33  CFR  110.72aa 
establishes  the  spectator  anchorages  in 
33  CFR  100.501  as  special  anchorage 
areas  under  Inland  Navigation  Rule  30, 

33  U.S.C  2030(g).  33  CFR  117.1007 
closes  the  draw  of  the  Berkley  Bridge  to 
vessels  during  and  for  one  hoiir  before 
and  after  the  effective  period  imder  33 
CFR  100.501,  except  that  the  Coast 
Guard  Patrol  Commander  may  order 
that  the  draw  be  opened  for  commercial 
vessels. 

Dated;  June  28, 1993. 

W.T.  Leland, 

Pear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
IFR  Doc  93-16709  Filed  7-14-93;  8:45  am] 
BtUMO  COOC  4410-14-11 

33  CFR  Part  100 
[CGD  07-92-008] 

Special  Local  Regulations;  St  Johns 
River,  Intracoastal  Waterway— Pablo 
Creek,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Greater 
JackMnville  Kingfish  Tovimament. 
Approximately  1,000  fishing  vessels  and 
pleasure  craft,  varying  in  size  from  15 
feet  to  60  feet,  are  expected  to 
participate  in  the  tournament.  The  event 
will  be  held  on  the  St.  Johns  River  and 
on  Pablo  Creek,  Florida,  annually,  the 
second  or  third  week  in  July,  on 
Thursday,  Friday  and  Saturday.  In  the 
past,  the  Coast  Guard  established 
temporary  special  local  regulations  to 
protect  the  safety  of  life  on  the  navigable 
waters  during  the  effective  times. 
However,  due  to  the  size  and  nature  of 
the  event,  the  Coast  Guard  now  feels 
that  a  permanent  description  of  the 
event  and  establishment  of  permanent 
regulations  in  the  Code  of  Federal 
Relations  (CFR)  would  better  serve 
the  boating  public  by  creating  a 
permanent  reference.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life  on  navigable  waters  during  the 
event 

EFFECTIVE  DATE:  These  regulations  are 
effective  August  16, 1993. 


FOR  FURTHER  MFORMATKM  CONTACT: 

LCDR  J£.  Tunstall,  Group  Commander, 
Coast  Guard  Group  Mayport,  Florida,  at 
(904)  247-7301. 

SUPPLEMENTARY  INFORMATION:  On  March 
2, 1992,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  regulations 
(57  FR  7348).  Interested  persons  were 
requested  to  submit  comments,  and  no 
comments  were  received. 

Drafting  Information 

The  drafters  of  these  regulations  are . 
QMl  Kuykendall,  Marine  Event  Petty 
Officer,  Coast  Guard  Group  Mayport, 
and  LT  Jacqueline  M.  Losego,  Inject 
Attorney,  Seventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Comments 

No  comments  were  received.  The 
final  rule  is  unchanged  from  the 
proposed  rule,  except  that  the  CFR 
section  number  originally  assigned  to 
the  NPRM  was  incorrect  and  1^  been 
changed  from  §  100.35-07008,  in  the 
NPRM,  to  §  100.710,  in  this  final  rule. 

Economic  Assessment  and  Cotification 

This  final  rule  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this  final 
rule  is  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  This  event  is 
not  expected  to  affact  conunerdal 
activities  on  the  St.  Johns  River  or  Pablo 
Creek. 

Since  the  impact  of  this  final  rule  is 
minimal,  the  Coat  Guard  certifies  that  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
consistent  with  Section  23.2.08  of 
Commandant  Instruction  M16475.1B, 
and  this  final  rule  has  been  determined 
to  be  categorically  excluded. 
Specifically,  the  Coast  Guard  has 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  regarding  the 
environmental  impact  of  this  event,  and 
it  was  determined  that  the  event  does 
not  jeopardize  the  continued  existence 
of  protected  species. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordl^ping 
requirements.  Waterways. 

Final  Regulations 

-  In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows; 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U3.C  1233, 49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  110.710  is  added  to  read  as 
follows: 

S10Q.710  Annual  Greater  Jacksonville 
Kingfish  Tournament 

(a)  Regulated  area.  A  regulated  area  is 
established  for  the  waters  of  the  St. 

Johns  River  lying  between  an  eastern 
boundary  formed  by  St.  Johns  River 
Lighted  Buoy  7  (LLNR  6665)  position 
30-23-56  N,  081-23-04  W.  and  Lighted 
Buoy  8  (LLf^  6670)  position  30-24-03 
N,  081-23-01  W,  and  a  western 
boimdary  formed  by  Mile  Point  Lighted 
Buoy  24  (LLNR  6805)  position  30-22-58 
N.  081-27-21  W.  and  Pablo  Creek 
Daybeacon  2  (LLNR  32605)  position  30- 
22-52  N,  081-27-21 W,  with  the 
northern  and  southern  boundaries 
formed  by  the  banks  of  the  St.  Johns 
River.  Then,  from  the  western  boundary 
on  the  St.  Johns  River,  the  regulated  area 
continues  south  on  the  waters  of  Pablo 
Creek  to  the  Atlantic  Beach  Bridge, 
Jacksonville,  Florida. 

(b)  Special  local  regulations.  A  No 
Wake  Zone  is  established  on  the  waters 
of  the  St.  Johns  River  lying  between  the 
eastern  boimdary  formed  by  St.  Johns 
River  Lighted  Buoy  7  and  Light^  Buoy 
8,  and  the  western  boundary  formed  by 
Mile  Point  Lighted  Buoy  24  and  Pablo 
Creek  Daybeacon  2,  with  the  northern 
and  southern  boundaries  formed  by  the 
banks  of  the  St.  Johns  River.  A 
Minimum  Wake  Zone  is  established 
from  the  boundary  formed  by  mile  Point 
Lighted  Buoy  24  and  Pablo  Creek 
Daybeacon  2,  south  on  Pablo  Creek  to 
the  Atlantic  Boulevard  Bridge. 

(c)  Effective  date.  The  Commander, 
Seventh  Coast  Guard  District,  will 
publish  a  notice  in  the  Federal  Register 
and  in  the  Seventh  Coast  Guard  District 
Local  Notices  to  Mariners  that 
announces  times  and  dates  that  this 
section  will  go  into  effect. 
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Dated:  June  22. 1993. 

WUliuBP.Laaky. 

RearAdmind,  US.  Coast  Guard,  Coaunaader. 

Sevanth  Coast  Guard  District 

(PR  Doc  SS-K .  10  nied  7-14-93;  8:45  am] 

■LUNO  coot  ma  u  m 

33  CFR  Part  117 
[CG001-93-036] 

Drawbridge  Operation  Reguiatlona; 
Apponagansett  River,  MA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 
from  regulations. 

SUMMARY:  The  Coast  Guard  is  providing 
notice  that  the  town  of  Dartmouth. 
Massadiusetts.  has  been  granted 
permission  to  temporarily  deviate  for 
sixty  (60)  days  from  the  regulations 
governing  the  Padanaram  Bridge  ovw 
the  Apponagansett  River  at  mile  1.0  in 
Dartmoutii.  Massachusetts.  The 
deviation  permits  sdieduled  openings 
on  the  hour  from  July  1. 1093,  throu^ 
August  20, 1993,  ratter  than  on  the  hour 
and  the  half  hour.  This  temporary 
deviation  is  being  implemented  to 
evaluate  the  e£Ea^  or  changes  requested 
by  the  town  of  Dartmouth, 
Massachusetts,  on  vehicular  traffic  and 
marine  traffic 

DATES:  The  deviation  is  effective  for  60 
days  from  July  1, 1093  through  Ai^ust 
29, 1993.  CoB^ents  on  the  deviation 
must  be  received  oa  or  before  October 
29. 1093. 

AOORESSeS:  Denments  may  be  mailed  to 
Commander  (ote).  First  Co^  Guard 
District,  room  628  at  the  John  Foster 
Williams  Building,  408  Atlantic 
Avenue,  Boston,  Massadittsatts.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  ctq)ying  at 
the  above  address.  Normal  office  hours 
are  between  7  a.m.  and  3:30  p.m., 
Moruiay  through  Friday,  except  ^eral 
holidays.  Comments  may  also  be  hand* 
delivered  to  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 

SUPPLEMENTARY  MFORMATION: 

Request  Car  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  tiiis 
evaluation  of  possible  changes  to  the 
regulations  gcwenung  the  Padanaram 
Bridge  over  the  Apponagansett  River  by 
submitting  vrritten  data,  or  arguments 
for  or  against  this  deviation.  Persons 
submitting  comments  should  includa 


their  name,  address,  identify  this 
rulemaking  (GQ>-01-93-036)  and  give 
the  reason  for  eadi  comment  Persons 
wanting  acknowledgement  of  receipt  of 
cmnments  should  e^ose  a  stampM 
self-addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  w 
comments  received  during  the  comment 
pmiod  and  determine  vdiether  to  revise 
or  eliminate  the  60  day  deviation.  If  it 
appears  appropriate  to  the  propose  a 
permanent  chwge  to  the  rwulations, 
the  Coast  Guard  plans  to  publish  a 
notice  of  propose  rulemaking  which 
will  again  request  ccunments  during  an 
additional  comment  period  announced 
by  a  lat»  notice  in  the  Federal  Registm*. 
Persons  may  submit  comments  by 
writing  to  the  Commander  (obr).  First 
Coast  Guard  District  listed  undw 
“AOORESSES". 

Background  and  Purpose 
The  Padanaram  Bridge  over  the 
Appmiagansett  River  b^ween 
Dartmouth  and  South  Dartmouth  has  a 
vertical  clearance  of  S'  above  mean  hi^ 
water  (MHW)  and  12'  above  low  water 
(MLW). 

Ihe  Town  of  Dartmouth  has  requested 
a  change  from  the  present  operating 
regulations  in  33  CFR  117.587  whi^ 
allow  the  Padanaram  Bridge  to  <pen  on 
the  hour  and  half  hour.  The  town 
selectmen  feel  that  the  vehicular  traffic 
resultii^  from  the  bridge  opening  every 
30  minutes,  is  causing  villas 
commence  to  suffer.  The  selectmen  also 
consider  the  30  minute  opening 
schedule  a  serious  risk  to  public  safety 
because  emergency  vehic^  can  not 
travel  to  and  from  South  Dartmouth 
during  the  traffic  delays  created  when 
the  teidge  opens  every  half  hour.  The 
town  of  Dartmouth  requested  that  the 
bridge  be  required  to  open  only  on  the 
hour  for  a  test  period  of  60  days  to 
evaltiate  the  effects  on  vehicular  and 
marine  traffic.  The  temporary  deviation 
urill  retain  the  provisions  of  paragraph 
(aKl)  for  the  bridge  to  open  on  signal  as 
soon  as  possible  for  vessels  of  the 
United  States,  state  and  local  vessels 
used  for  public  safety  and  vessels  in 
distress. 

Notice 

Notice  is  hearby  given  that: 

(1)  The  Coast  Gu^  has  granted  the 
Toum  of  Dartmouth,  Masss^usetts,  a 
temporary  deviation  from  the  operating 
requirements  listed  at  33  CFR  117.567 
paragraph  (b)(1)  governing  the 
Padanaram  Bridge  over  the 
Apponagansett  River. 

(2)  This  deviation  from  normal 
operating  regulations  is  aidhorized  in 
accordance  ^th  the  provisions  of  33 
CFR  117.43  for  the  purpose  of 


evaluating  possible  dianges  to  tiie 
permanent  regulations.  Under  this 
temporary  delation,  the  Padanaram 
Bri(^  operated  by  the  Town  of 
Dartmouth  shall  open  on  signal  from 
July  1. 1993  throu^  August  29, 1993 
from  5  a.m.  to  9  p.m.  daily,  only  cm  the 
hour. 

(3)  The  period  of  deviation  is  effective 
July  1, 1993  to  August  29. 1993. 

Dated:  June  22. 1993. 

Kent  H.  WUliams, 

Rear  Admiral,  US.  Coast  Guard,  Commander, 

First  Coast  Guard  District 

(FR  Doc  93-16703  Filed  7-14-93;  8:45  am] 

BiUMO  COOC  SeiO-14-M 

33  CFR  Part  165 
(0007  92-41] 

RIN  2115-AE42 

Regulated  Navigation  Area:  Kings  Bay, 
GA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  restricted  navigation  area 
to  minimize  the  effect  of  passing 
vessels,  wakes  on  U.S.  Navy  ships 
moored  at  the  King’s  Bay  Naval 
Submarine  Base  Ktegn^ic  Silencing 
Facility.  Floating  Dry  Dock  and  Tender 
Refit  Moors.  At  ffie  U.S.  Navy’s  remiest. 
the  Coast  Guard  established  a  regulated 
navigation  area  in  1984  to  minimize  the 
effects  of  wakes  on  the  drydock  AR£M4 
1 OAKRIDGE.  Since  then,  the 
construction  of  the  Magnetic  Silencing 
Facility  and  the  related  activities 
associated  with  it  have  increased  the 
size  of  the  regulated  navigation  area 
which  is  necessary  to  protect  workers. 
The  rule  extends  by  approximately  700 
yards  the  southern  boundary  of  the  bare 
steerageway  regulated  navigation  area  in 
the  vicinity  of  the  entrance  to  King’s 
Bay.  Georgia. 

EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  E.  Gray,  Seventh  Coast 
Guard  District,  Aids  to  Navigation 
Branch,  (305)  536-5621. 

SUPPLEMENTARY  INFORMATION:  On  July 
16, 1992,  the  Coast  Guard  published  a 
notice  of  proposed  rule  making  in  the 
Federal  Re^^r  for  this  regulation  (57 
FR  31472).  Interested  persons  were 
requested  to  submit  comments,  and  no 
comments  were  received. 

Drafting  Information 
The  drafters  of  this  regulation  are 
Lieutenant  E.  Gray,  project  Officer, 
Seventh  Coast  Guard  District,  Aids  to 
Navigation  Branch,  and  Lieutenant 
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J.  Losego,  project  attorney,  Seventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Comments 

No  comments  were  received  regarding 
this  regulation. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26, 
1979).  The  economic  impact  has  b^n 
foimd  to  be  so  minimal  mat  a  full 
regulatory  evaluation  is  uimecessary. 

The  extension  of  the  existing  bare¬ 
steerageway  zone  by  an  additional  700 
yards,  as  proposed  by  this  regulation, 
will  have  little  economic  impact  other 
than  lengthening  vessel  transit  time 
through  the  area  by  a  short  period. 

Since  the  impact  of  tMs  final  rule  is 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that  under 
section  2.b.2.1.  of  Commandant 
Instruction  M16475.1B,  this  rulemaking 
is  categorically  excluded  from  further 
environmental  documentation  as  an 
administrative  action  under  the  Coast 
Guard’s  statutory  authority  to  establish 
and  regulate  Restricted  Navigational 
Areas.  This  action  clearly  has  no 
environmental  impact.  A  Cat^oiical 
Exclusion  Determination  is  available  in 
the  docket. 

List  of  Subjefits  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures,  Vessels, 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations,  is  reused  as  follows; 


1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  122S  and  1231;  50 
U.S.C  lai;  49  CFR  1.46  and  33  CFR  1.05- 
1(g),  6.04-1, 6.04-6,  and  160.5. 

2.  Section  165.730  is  revised  to  read 
as  follows; 

1165.730  Kktg'a  Bay,  OMrgia-ltogulalad 
navigation  area. 

Vessels  transiting  in  the  water 
bounded  by  the  line  connecting  the 
following  points  must  travel  no  faster 
than  needed  for  steerageway; 

Latitude  LongUtude 

SCaa'OO.O”  N  081»29'24.(r  W 

MHs'ias"  N  oaiwir.tr  w 

30*47'35.(r  N  Oai'SO'lS.S"  w 

and  thane*  to  the  point  of  ba^nning 

Dated:  July  0. 1993. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

(FR  Doc.  93-16712  Piled  7-14-93;  8:45  am) 
HUJNQ  CODE  4aiO-14-M 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN2900-AF52 

Veterans  Education;  Dieanrollmenl 
From  the  Po8t*Vietnam  Era  Veterans’ 
Educational  Assistance  Program 
Folloudng  Election  To  Receive  Other 
Benefits 

AGENCY:  Department  of  Defense  and 
Elepartment  of  Veterans  Afiairs. 

ACTION:  Final  regulations. 

summary:  Hie  Department  of  Veterans 
Afiairs  Nurse  Pay  Act  of  1990  requires 
VA  (Department  of  Veterans  Afiairs)  to 
meike  payments  to  certain  military 
officers  and  former  officers  who  were 
commissioned  in  1977  and  1978.  The 
law  provides  that  if  any  of  these  officers 
or  former  officers  participated  in  VEAP 
(Post-Vietnam  Era  Veterans’  Educational 
Assistance  Program),  they  must 
disenroll  from  that  program  before 
receiving  those  benefits.  The  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991  provides  additional  ways  in 
which  an  individual  may  become 
eligible  for  the  Montgomery  GI  Bill — 
Active  Duty.  One  of  these  permits 
certain  involuntarily  separated  veterans 
who  ordinarily  would  be  eligible  for 
benefits  under  the  Post-Vietnam  Era 
Veterans’  Educational  Assistance 
Program  (VEAP)  to  elect  to  receive 
benefits  under  the  Mfmtgomery  GI 


Bill — ^Active  Duty  instead.  These 
regulations  will  acquaint  the  public 
with  the  way  in  which  VA  will 
administer  these  provisions  of  law. 
EFFECTIVE  DATE:  The  amendment  to 
§  21.5058,  like  the  provision  of  law  it 
implements,  is  retroactively  effective  on 
November  5, 1990.  The  amendment  to 
§  21.5064,  like  the  provision  of  law  it 
implements,  is  retroactively  efiective  on 
August  15, 1990. 

FOR  FURTHER  INFOfttlATION  CONTACT: 

June  C  Schaeffer  (225),  Assistant 
Director  for  Policy  and  Program 
Administration,  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Afiairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  233-2092. 

SUPPLEMENTARY  S4FORMATION:  On  pages 
41451  and  41452  of  the  Federal  Register 
of  September  10, 1992,  there  was 
published  a  Notice  of  Intent  to  amend 
38  CFR  part  21  in  order  to  implement 
provisions  of  Public  Law  101-366,  and 
Public  Law  101-510  which  deal  with 
people  with  potential  eligibility  for 
VEAP  who  elect  to  receive  eithei'the 
officer  adjustment  benefit  or  the 
Montgomery  GI  Bill — ^Active  Duty. 
Interested  people  were  given  33  ^ys  to 
submit  comments,  suggestions  or 
objections.  VA  and  the  Department  of 
Defense  received  no  comments, 
suggestions  or  objections.  Accordingly, 
the  departments  are  making  the 
proposed  amended  regulations  final. 

Section  207  of  the  Department  of 
Veterans  Afiairs  Nurse  Pay  Act  of  1990 
(Pub.  L  101-366)  provides  that  VA 
make  a  benefit  payment  to  certain 
officers  and  former  officers  who  elect  by 
January  1. 1992,  to  receive  payments. 
This  officer  adjustment  benefit  is  to  be 
the  equivalent  of  what  they  would  have 
received  under  the  Vietnam  Era  GI  Bill 
had  they  been  eligible  for  benefits  under 
that  program  minus  what  they  received 
under  VEAP.  The  law  provides  that 
VEAP  participants  must  disenroll  fimn 
VEAP  in  order  to  get  this  benefit. 

Section  561  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1991 
(Pub.  L.  101-510)  contains  provisions 
that  will  enable  additional  individuals 
to  become  eligible  for  the  Montgomery 
GI  Bill — ^Active  Duty.  Under  these 
provisions  some  involuntarily 
discharged  veterans  may  elect  to  receive 
benefits  under  the  Montgomery  GI 
Bill — Active  Duty  rather  than  VEAP. 
Such  an  election  is  irrevocable.  Even  if 
a  veteran  should  subsequently  return  to 
active  duty,  he  or  she  could  not  reenroll 
in  VEAP.  The  amendments  to  these 
regulations  are  designed  to  implement 
these  sections  of  these  acts. 
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Although  these  amended  regulations 
generally  follow  the  statutes  which  they 
are  designed  to  implement,  the  statutes 
do  give  the  implementing  departments 
some  freedom  in  some  places.  The 
factors  considered  in  determining  the 
policies  cmitained  in  the  amend^ 
regulations  were  discussed  in  the 
F^eral  Register  of  September  10, 1992. 

The  Department  of  Veterans  Afrairs 
and  the  Department  of  Defense  have 
determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  and 
the  Secretary  of  Defense  have  certified 
that  these  amended  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C  605(b),  the 
amended  regulations,  therefore,  are 
exempt  frt>m  the  initial  and  final 
regulatory  flexibility  analyses 
retirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

VA  and  Department  of  Defense  find 
that  good  cause  exists  for  making  the 
amendment  to  §  21.5058  dealing  with 
those  who  are  involtmtarily  separated, 
like  the  provision  of  law  it  implements, 
retroactively  effective  on  November  5, 
1990.  VA  and  Department  of  Defense 
find  that  good  cause  exists  for  making 
the  amendment  to  §  21.5058  as  well  as 
all  other  regulations  dealing  with  the 
officer  adjustment  benefit,  like  the 
provision  of  law  it  implements, 
retroactively  effective  on  August  15, 
1990.  These  regulations  are  intended  to 
achieve  a  benefit  for  individuals.  The 
maximum  benefits  intended  in  the 
legislation  will  be  achieved  through 
prompt  implementation.  Hence,  a 
delayed  effective  date  would  be  contrary 
to  statutory  design,  would  complicate 
administration  of  the  provision  of  law, 
and  might  result  in  the  denial  of  a 
benefit  to  someone  who  is  entitled  to  it. 


The  Catalog  of  Federal  Domestic 
Assistance  number  of  the  program 
affected  by  this  proposal  is  64.120. 

List  of  Subjects  in  38  CFR  Part  21 
Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  5, 1993. 
jene  Brown, 

Secretary  of  Veterans  Affairs. 

Approved:  June  16, 1993. 

Nicolai  Timenes,  )r.. 

Principal  Director  (MUitary  Manpower  & 
Personnel  Policy),  Department  of  Defense. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  G  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  G — Post-Vietnam  Era 
Veterans’  Educational  Assistance 
Under  38  U.S.C.  Chapter  32 

1.  The  authority  citation  for  part  21, 
subpart  G  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a). 

2.  In  §  21.5058,  paragraph  (b)  and  its 
authority  citation  are  revised  to  read  as 
follows: 

121.5058  Resumption  of  participation. 

*  •  *  *  * 

(b)  A  person  who  has  disenrolled  in 
order  to  receive  educational  assistance 
allowance  under  38  U.S.C,  chapter  34 
may  not  disenrolled  if  he  or  she  has 
negotiated  a  check  under  that  chapter 
for  pursuit  of  a  program  of  education.  A 
person  who  has  disenrolled  in  order  to 
receive  an  officer  adjustment  benefit 
payable  under  §  21.4703  of  this  part  may 
not  reenroll  if  he  or  she  has  negotiated 
a  check  representing  benefits  payable 
under  that  section.  A  person  who  has 
disemrolled  in  order  to  receive 
educational  assistance  under  the 
Montgomery  GI  Bill — ^Active  Duty,  as 
provided  in  §  21.7045(b),  may  not 
reenroll.  Any  other  person  who  has 
disenrolled  may  reenroll,  but  will  have 
to  qualify  again  for  minimum 
participation  as  described  in 
§  21.5052(a). 

(Authority:  38  U.S.C.  3008A,  3202(1),  3222, 
Pub.  L.  101-366,  sec.  207;  Pub.  L.  98-223, 
Pub.  L  101-510)  (Aug.  5, 1990)  (Nov.  5, 

1990) 

3.  In  §  21.5064,  paragraphs  (b)(1)  and 
(b)(2)(i)  and  the  authority  citation  for 
paragraph  (b)(2)  are  revised  and  an 
authority  citation  is  added  for  paragraph 
(b)(1)  to  read  as  follows: 


121.5064  Refund  upon  disenronmant 
*  *  *  •  • 

(b)*  *  * 

(1)  If  a  individual  voluntarily 
disenrolls  firom  the  program  before 
discharge  or  release  from  active  duty, 
the  time  limit  for  providing  the 
serviceperson  witn  a  refund  will  be 
determined  as  follows. 

(1)  If  a  serviceperson  decides  to 
disenroll  in  order  to  receive  an  officer 
adjustment  benefit  payable  under 

$  21.4703,  VA  will  re^d  the  unused 
contributions  not  later  than  60  days 
after  receiving  the  serviceperson ’s  valid 
election  for  the  benefit. 

(ii)  In  other  cases  VA  will  refund  the 
money  on — 

(A)  The  date  of  the  participant’s 
discharge  or  release  from  active  duty;  or 

(B)  Within  60  days  of  the  receipt  of 
notice  by  VA  of  the  individual’s 
discharge  or  disenrollment;  or 

(C)  Any  earlier  date  in  an  instance  of 
hardship  or  for  other  good  reasons. 

(Authority:  38  U.S.C.  3223,  3232,  Pub.  L. 
101-366,  sec.  207)  (Aug.  15. 1990) 

(2) *  *  * 

(i)  If  a  veteran  disenrolls  by  electing 
to  receive  an  officer  adjustment  benefit 
payable  under  §  21.4703  rather  than 
receiving  educational  assistance  under 
38  U.S.C.,  chapter  32,  VA  shall  refund 
his  or  her  contributions  not  later  than  60 
days  after  receiving  a  valid  election  for 
the  officer  adjustment  benefit. 

•  *  •  •  * 

(Authority:  38  U.S.C.  3202,  3223,  3232,  Pub. 
L.  101-366,  sec.  207) 

*  •  •  •  • 

IFR  Doc.  93-16728  Filed  7-14-93;  8:45  ami 
BILUNQ  CODE  S320-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[LA-6-1-5632;  FRL-4675-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Louisiana;  Revision  to  the  State 
Implementation  Plan;  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking. 

SUMMARY:  This  action  approves  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SEP)  to  include 
revisions  to  Louisiana  Administrative 
Code  (LAC),  Title  33,  Part  III,  Chapter 
15,  entitled  Emission  Standards  for 
Sulfur  Dioxide.  These  revisions  correct 
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enforceability  deficiencies  and 
strengthen  the  provisions  of  Chapter  IS. 
EFFECTIVE  DATE:  This  action  will  become 
effective  on  September  13. 1993  unless 
notice  is  received  by  August  16, 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 

Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-AP),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Mr.  Jerry  Kurtzweg  (ANR-443),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Division.  7290  Bluebonnet.  Baton 
Rouge,  Louisiana  70884. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S.  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733,  Telephone  (214)  655-7258. 
SUPPLEMENTARY  INFORMATION:  A  nation¬ 
wide  effort  is  being  imdertaken  to  have 
sulfur  dioxide  (SO2)  enforceability 
deficiencies  identified  and  corrected  in 
SIPs  before  operating  permit  programs 
become  effective.  Because  the  operating 
permit  programs  will  initially  codify 
underlying  SIP  requirements,  it  is 
important  that  the  underlying  SIP  is 
enforceable  so  that  permits  themselves 
will  be  enforceable.  EPA,  Region  6, 
provided  a  list  of  deficiencies  in 
Chapter  15  to  the  State  of  Louisiana  by 
cover  letter  dated  March  13, 1991.  The 
Region  used  the  “SO2  SIP  Enforceability 
Checklist**  when  reviewing  Chapter  15 
for  enforceability  deficiencies,  '^s 
cheddist,  developed  by  the  EPA,  was 
included  as  an  attachment  to  the 
November  28, 1990,  memorandiun  from 
Robert  Bauman  and  Rich  Biondi  to  the 
Air  Branch  Chiefs.  This  memorandum, 
as  well  as  the  EPA.  Region  6,  March  13, 
1991,  letter  are  included  as  attachments 
to  the  Technical  Support  Document. 

The  checklist  focused  on  the  following 
topics:  (1)  Clarity;  (2)  averaging  times 
consistent  with  protection  of  the  SO2 
National  Ambient  Air  Quality  Standards 
(NAAQS);  (3)  clear  compliance 


determinations;  (4)  continuous 
emissions  monitoring;  (5)  adequate 
reporting  and  recordkeeping 
requirements;  (6)  Director*s  discretion 
issues;  and  (7)  Stack  Height  issues. 

The  State  of  Louisiana  filed  revisions 
to  Qiapter  15  in  the  Louisiana  Register 
on  April  20, 1992,  in  order  to  correct 
enforceability  deficiencies.  The 
revisions,  discussed  in  detail  in  the 
Technical  Support  Document,  are 
briefly  outlined  below. 

Analysis  of  State  Submission 

1 .  ProceduroJ  Background 

The  Clean  Air  Act  (Act)  requires 
States  to  observe  certain  proc^ural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  Act 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopt^ 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  also  must 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR 13565).  The  EPA*8 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51.  appendix 
V  (1991),  as  amended  by  56  FR  42216 
(August  26. 1991).  The  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  the  EPA  six  months  after 
receipt  of  the  submission. 

The  State  of  Louisiana  held  a  public 
hearing  on  February  27, 1992,  to 
entertain  public  comment  on  proposed 
revisions  to  Chapter  15  addressing 
enforceability  corrections.  Public 
comments  were  received  and  adequately 
addressed  by  the  State.  Following  the 
public  hearing  and  consideration  of 
public  comments,  the  SIP  revision  was 
adopted  by  the  State  and  filed  in  the 
Louisiana  Register  on  April  20, 1992. 
The  SIP  revision  was  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  Ai^st  5. 1992. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51,  appendix  V  (1991).  A  letter 
dated  Septeml^r  29, 1992,  was 
forward^  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process.  As  noted  in  this  action,  the 


EPA  is  approving  this  Louisiana  SIP 
submittal  to  correct  SO2  enforceability 
deficiencies. 

2.  Review  of  Revisions  to  Chapter  15 

The  State  of  Louisiana  revised 
Chapter  15  in  order  to  correct  SO2 
enforceability  deficiencies.  These, 
revisions  supersede  the  latest  version  of 
Chapter  15  which  was  adopted  by  the 
Louisiana  Department  of  Environmental 
Quality  on  D^ember  20, 1987.  Please 
reference  54  FR  9783  (March  8. 1989). 

For  a  detailed  explanation  of  each 
change  to  Chapter  15  being  approved 
today,  please  refer  to  the  Technical 
Support  Document.  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraph. 

The  revisions  to  Chapter  15 
strengthen  the  provisions.  Language  has 
been  added  to  Chapter  15  to  protect  the 
three-hour  SO2  NAAQS,  and  to  clearly 
distinguish  between  certain  new  and 
existing  sources.  Compliance 
determination  methods  were  clarified, 
including  the  involvement  of  the  EPA  in 
the  approval  of  equivalent  test  methods. 
Language  was  also  added  to  Chapter  15 
to  include  the  EPA  in  the  review  and 
approval  of  any  variances  or  exceptions 
to  certain  Chapter  15  provisions. 
Continuous  emissions  monitoring 
provisions  (including  performance 
specifications,  quality  assurance 
procedures  and  40  C^  part  51, 
appendix  P  requirements),  and 
recordkeeping  and  reporting 
requirements  were  also  added  to  the 
regulation. 

Final  Action 

*1110  EPA  is  approving  a  revision  to 
the  Louisiana  SIP  to  include  revisions  to 
LAC,  Title  33,  Part  HI,  Chapter  15, 
entitled  Emission  Standards  for  Sulfur 
Dioxide.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  Chapter  15. 
The  revisions  were  filed  in  the 
Louisiana  Register  on  April  20, 1902, 
and  were  submitted  by  the  Governor  to 
the  EPA  by  cover  letter  dated  August  5, 
1992. 

The  EPA  has  reviewed  these  revisions 
to  the  Louisiana  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  September  13, 
1993  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
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notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
13,1993. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

oIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  al^dy  imposing.  Therefore, 
because  the  F^erd  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  naUire  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
ciroiit  by  September  13, 1993.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order  12291 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
tables  2  and  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  ^ecutive  Order  12291  for  a  period 
of  two  years.  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  3  SIP  revisions.  OMB  has  agreed 
to  continue  the  temporary  waiver  until 
such  time  as  it  rules  on  the  EPA’s 
request. 

List  oi  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Louisiana  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1. 1982. 

Dated:  Jime  25, 1993. 

Joe  D.  Winkle, 

Acting  Regional  Administrator  (6A). 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  Authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(59)  to  read  as 
follows: 

f  52.970  Identification  of  plan. 
***** 

(c)*  *  * 

(59)  A  revision  to  the  Louisiana  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  LAC,  Title  33, 
"Environmental  Quality,”  Part  HI.  Air, 
Chapter  15.  Emission  Standards  for 
Sul^  Dioxide,  effective  April  20, 1992, 
and  submitted  by  the  Governor  by  cover 
letter  dated  August  5, 1992. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  LAC,  Title  33, 
"Environmental  Quality,”  Part  HI.  Air, 
Chapter  15.  Emission  Standards  for 
Sulfur  Dioxide,  Section  1501, 
"Degradation  of  Existing  Emission 


Quality  Restricted;”  Section  1503, 
"Emission  Limitations;”  Table  4, 
“Emissions— Methods  of  Contaminant 
Measurement;”  Section  1505, 
"Variances;”  Section  1507, 
"Exceptions;”  Section  1509,  "Reduced 
Sulfur  Compounds  (New  and  Existing 
Sources);”  Section  1511,  "Continuous 
Emissions  Monitoring;”  and  Section 
1513,  "Recordkeeping  and  Reporting.” 
effective  April  20, 1992. 

(FR  Doc  93-16364  Filed  7-14-93;  8:45  am] 
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40  CFR  Part  52 
[OK-10-1-6798;  FRL-4676-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana; 
Oklahoma;  Revision  to  the  State 
Implementation  Plan;  Correcting  Sulfur 
Dioxide  Enforceability  Deficiencies 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  approves  a 
revision  to  the  Oklahoma  State 
Implementation  Plan  (SIP)  to  include 
revisions  to  Oklahoma  Title  310, 
Chapter  200,  Subchapter  31,  entitled 
Control  of  Emissions  of  Sulfiir 
Compoimds.  These  revisions  correct 
enforceability  deficiencies  and 
strengthen  the  provisions  of  Subchapter 
31. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  September  13, 1993  xmless 
notice  is  received  by  August  16, 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-AP),  1445  Ross  Avenue,  suite  700, 
Dallas.  Texas  75202-2733. 

Mr.  Jerry  Kurtzweg  (ANR-443),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Oklahoma  Air  Quality  Service,  1000 
NE.,  10th,  Oklahoma  City,  Oklahoma 
73117. 


Federal  Register  /  Vol.  58.  No.  134  /  Thursday.  July  15.  1993  /  Rules  and  Regulations  38061 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather.  Plaiming  Section  (6T-AP). 
Air  Programs  Branch.  U.S. 

Environmental  Protection  Agency  (EPA) 
Region  6. 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  Telephone  (214) 
655-7256. 

SUPPLEMENTARY  MFORMATION:  A  nation¬ 
wide  effort  is  being  undertaken  to  have 
sulfur  dioxide  (SO2)  enforceability 
deficiencies  identified  and  corrected  in 
SIPs  before  operating  permit  programs 
become  effective.  B^iise  the  operating 
permit  programs  will  initially  codify 
underlying  SIP  requirements,  it  is 
important  that  the  underlying  SIP  is 
enforceable  so  that  permits  themselves 
will  be  enforceable.  The  EPA  Region  6 
provided  a  list  of  deficiencies  in 
Subchapter  31  (formerly  Regulation  3.4) 
to  the  State  of  Oklahoma  by  cover  letter 
dated  March  13, 1961.  Hie  Region  used 
the  “SO2  SIP  Enforceability  Checklist" 
when  reviewing  Subchapter  31  for 
enforceability  deficiencies.  This 
checklist,  developed  by  the  EPA,  was 
included  as  an  attachment  to  the 
November  28, 1990,  memorandum  from 
Robert  Bauman  and  Rich  Biondi  to  the 
Air  Branch  Chiefs.  This  memorandum, 
as  well  as  the  EPA  Region  6  March  13, 
1991,  letter  is  included  as  attachments 
to  the  Technical  Support  Document. 

The  checklist  focused  on  the  following 
topics:  (1)  Clarity:  (2)  averaging  times 
consistent  with  protection  of  the  SO3 
National  Ambient  Air  Quality 
Standards;  (3)  clear  compliance 
determinations:  (4)  cont^uous 
emissions  monitoring:  (5)  adequate 
reporting  and  recordkeeping 
requirements:  (6)  Director’s  discretion 
issues:  and  (7)  Stack  Height  issues. 

The  State  of  Oklahoma  filed  revisions 
to  Subchapter  31  in  the  Oklahoma 
Register  on  April  9. 1993,  in  order  to 
correct  enforceability  deficiencies.  The 
revisions,  discussed  in  detail  in  the 
Technical  Support  Document,  are 
briefly  outlined  below. 

Analysis  oi  State  Submission 
1.  Procedural  Background 

*1110  Qean  Air  Act  (CAA)  requires 
States  to  observe  cert^  procedural 
requirements  in  developing 
implementation  plans  for  submission  to 
the  EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  See  also  section  110(1)  of  the 
CAA.  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete,  and 
therefore  warrants  further  ^A  review 
and  action  (see  section  110(k)(l)  and  57 
FR 13565).  The  EPA’s  completeness 
criteria  for  SIP  submittals  are  set  out  at 


40  CFR  part  51.  appendix  V  (1991).  as 
amended  at  56  FR  42216  (August  26. 
1991).  'The  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  the  EPA  six  months  after  receipt  of 
the  submission. 

After  providing  adeq^te  notice,  the 
State  of  Oklahoma  held  a  public  hearing 
on  March  10, 1992,  to  entertain  public 
comment  on  proposed  revisions  to 
Subchapter  31  addressing  enforceability 
corrections.  Public  comments  were 
received  and  adequately  addressed  by 
the  State.  Following  the  public  hearing 
and  consideration  of  public  comments, 
the  SIP  revision  was  adopted  by  the 
State  and  filed  in  the  Oklahoma  Register 
on  June  29, 1992,  as  an  emergency  rule. 
The  emergency  rule  became  a 
permanent  rule  effective  June  1, 1993. 
The  SIP  revision  was  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  December  10. 1992. 

The  SIP  revision  was  reviewed  by  the 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  dated  February  12, 1993, 
was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  As  noted  in  this 
action,  the  EPA  is  approving  this 
Oklahoma  SIP  submittal  to  correct  SO3 
enforceability  deficiencies.  The  EPA  is 
also  approving  this  Oklahoma  SIP 
submittal  as  a  recodification  of  former 
Regulation  3.4. 

2.  Review  of  Revisions  to  Subchapter  31 

'The  State  of  Oklahoma  revised 
Subchapter  31  in  order  to  correct  SO3 
enforceabilify  deficiencies.  For  a 
detailed  explanation  of  each  change  to 
Subchapter  31  being  approved  in  this 
action,  please  refer  to  the  Technical 
Support  Document.  A  brief  summary  of 
the  revisions  is  presented  in  the 
following  paragraph. 

The  revisions  to  Subchapter  31 
strengthen  the  provisions.  Continuous 
emissions  monitoring  provisions 
(including  40  CFR  part  51,  appendix  P 
requirements,  and  40  CFR  part  60, 
appendix  B  requirements),  and 
recordkeeping  and  reporting 
requirements  were  added  to  the 
regulation  for  certain  sulfuric  add 
plants,  fuel-burning  equipment, 
nonferrous  smelters  and  paper  pulp 
mills.  In  addition,  ambient  air 
standards,  compliance  test  provisions 
(the  EPA  approved  test  procedures  and 
the  EPA  approved  dispersion  models) 
and  compliance  dates  were  clarified. 


and  dear  definitions  were  added 
regarding  total  reduced  sulfur 
operations. 

Final  Action 

The  EPA  is  approving  a  revision  to 
the  Oklahoma  SIP  to  include  revisions 
to  Oklahoma  Title  310,  Chapter  200, 
Subchapter  31,  entitled  Control  of 
Emission  of  Sulfur  Compounds.  These 
revisions  correct  enforceability 
defidencies  and  strengthen  the 
provisions  of  Subchapter  31.  The 
revisions  were  submitted  by  the 
Governor  to  the  EPA  by  cover  letter 
dated  December  10, 1992. 

The  EPA  has  reviewed  these  revisions 
to  the  Oklahoma  SIP  and  is  approving 
them  as  submitted.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
antidpates  no  adverse  comments.  This 
action  will  be  effective  September  13. 
1993  unless,  within  30  days  of  its 
publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action,  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing 
a  comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
13. 1993. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economical,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propos^  or 
final  rule  on  smdl  entities.  5  U.S.C  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
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entities  with  jurisdiction  over 
populations  of  less  than  50,000 

The  SIP  approvals  under  section  110 
and  sulxJiapter  I.  part  D,  of  the  CAA  do 
not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  IS  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  re^atory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  suuh  grounds. 

Union  Electric  Co  v.  U.S  EPA,  427  U  S. 
246  256-66  (S  Q  1976),  42  U  S  C. 
7410laJ(2) 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judiaal  review  of  this 
ar'tion  must  be  filed  in  the  United  States 
( .ourt  of  Appeals  for  the  appropriate 
circuit  by  September  13  1993  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judiaal  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
su<h  a  rule  or  action  This  action  may 
not  be  vdiallenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Executive  Order  12291 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Register  on 
January  19  1989  (54  FR  2214-2225)  On 
January  6  1989  the  Office  of 
Management  and  Budget  (0MB)  waived 
lables  2  and  3  SIP  revisions  (54  FR 
2222)  horn  the  requirements  of  section 
3  of  Ebcecutivo  Order  12291  for  a  period 
of  two  years  The  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  table 
2  and  3  Si?  revisions  The  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  su-wh  time  as  it  rules  on  the  EPA  s 
request 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference  Reportmgand 
recordkeepmg  requirements.  Sulfur 
dioxide 

Note:  Inrorporation  bv  reference  of  the  SIP 
for  the  State  of  Oklahoma  was  approved  by 
the  Director  of  the  Federal  Register  on  July 
1  1982 


Dated:  June  30, 1993. 

Joe  D.  Winkle, 

Acting  Regional  Administrator  (6A}. 

40  CFR  part  52  is  amended  as  follows 

PART  52-{AMEN0E0] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows. 

Authority  42  U  S.C  7401-7671q. 

Subpart  LL— Oklahoma 

2  Section  52.1920  is  amended  by 
adding  paragraph  (0(43)  to  read  as 
follows: 

§52.1920  Idontification  of  Plan. 

tt  *  *  *  * 

(c)*  •  * 

(43)  A  revision  to  the  Oklahoma  SIP 
to  include  revisions  to  Oklahoma  Title 
310  Chapter  200  Subchapter  31, 
entitled  Control  of  Emissions  of  Sulfur 
Compounds. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Oklahoma  Title  310 
Chapter  200,  Subchapter  31  entitled 
Control  of  Emissions  of  Sulfur 
Compounds,  Part  1  "General 
Provisions,”  Section  310,200-31-2, 
"Definitions,”  Section  310;200-31-3 
"Performance  testing,”  Part  3  "Existing 
Equipment  Standards,”  Section 
310  200-31-12,  "Sulfur  oxides,” 
Section  310  200-31-13  "Sulfuric  acid 
mist;”  Section  310:200-31-14, 
"Hydrogen  sulfide,”  Section  310  200- 
31-15  "Total  reduced  sulfur;”  Part  5 
"New  Equipment  Stfmdards,”  Section 
310.200-31-25  "Sulfur  oxides,”  and 
Section  310.200-31-26  "Hydrogen 
sulfide,”  as  adopted  by  the  Oklahoma 
State  Board  of  Health  on  March  24, 

1993  and  effective  June  1, 1993 

IFR  Doc.  93-16365  Filed  7  14-93  8.45  am) 
BIUJNO  CODE  aSM-SO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Part  417 

[OCC-015-FC] 

Medicare  Program,  Health 
Maintenance  Organizations:  Technical 
Amendments 

AGENCY*  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule  with  comment  period 

SUMMARY:  This  rule  amends  the  HCFA 
regulations  that  pertain  to  prepaid 
h^th  care  to  provide  for  uniform  use 
of  certam  terms  throughout  part  417, 


simplify,  clarify,  and  update  content 
that  pertains  to  the  furnishing  of  health 
care  services  by,  and  the  organization 
and  operation  of.  Federally  qualified 
health  maintenance  organizations 
(HMOs);  and  redesignate  certain 
sections,  correct  internal 
crossreferences,  and  make  minor 
conforming  changes  to  ensure  internal 
consistency. 

These  are  technical  and  editorial 
changes  intended  not  to  change  the 
substance  of  the  rules  but  rather  to  make 
it  easier  to  find  particular  content  and 
to  better  ensure  uniform  understanding 
of  the  regulations. 

The  purpose  of  redesignations  is  to 
free  section  numbers  in  areas  where  it 
is  necessary  to  insert  new  provisions  (in 
logical  order)  to  reflect  changes  in  the 
Public  Health  Service  Act. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  July  15  1993 
Comment  Date  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p  m  on  September  13 
1993 

ADDRESSES:  Mail  written  comments 
(four  copies)  to  the  following  address: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention  CXXI-015-FC,  P  O 
Box  26676  Baltimore,  MD  21207 
If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses. 

Room  309-G  Hubert  H  Humphrey 
Building,  200  Independence  Avenue, 
C*W  ,  Washmgton,  DC,  or 
Room  132  East  High  Rise  Building, 

6325  Security  Boulevard.  Baltimore 
Maryland 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission  In 
commenting,  please  refer  to  file  code 
OCG-015-rc.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginnmg  approximately  3 
weeks  after  publication  of  a  document, 
in  room  309^  of  the  Department  s 
offices  at  200  Independence  Avenue 
SW  ,  Washington  DC,  on  Monday 
through  Friday  of  eaidi  week  firom  8-30 
a.m  to  5  p.m  (phone:  (202)  690-7890) 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Miller,  (202)  619-0129 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  regulations  in  part  417,  which 
pertain  to  health  maintenance 
organizations  (HMUs),  competitive 
medical  plans  (CMPs)  and  health  care 
prepavment  plans  (HCPPs)  are  basea 
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partly  on  the  Social  Security  Act  (the 
Act)  end  partly  on  the  Public  Health 
Service  Act  (the  PHS  Act).  They  have 
not  been  revised  to  reflect  certain 
changes  made  in  those  statutes  since  the 
rules  were  published. 

The  techmcal  and  editorial  changes 
made  by  this  rule  are  part  of  a  project 
to  simplify,  clarify,  and  update  the 
whole  of  part  417.  The  firk  step  in  that 
project  was  a  final  rule  identified  as 
OCC-022-F,  and  published  in  the 
Federal  Register  on  October  17, 1991,  at 
56  FR  51984. 

OCC-022-F— * 

•  Removed  outdated  content: 

•  Redesignated  certain  portions  of 
part  417  to  fi^  section  numbers  needed 
so  that  new  rules  can  be  incorporated  in 
logical  order;  and 

•  Designated  the  remaining  text 
under  new  subpart  headings  to  make  it 
easier  to  refer  to  particular  program 
aspects.  Subpart  and  section  references 
in  this  rule  are  based  on  the  changes 
made  by  OCC-022-F. 

B.  Scope  of  This  Rule 

This  rule — 

•  Through  nomenclature  and 
definition  changes,  establishes  certain 
terms  to  be  used  uniformly  throughout 
part  417  with  the  aim  of  precluding 
confusion,  making  clear  that 
responsibility  for  the  prepaid  health 
care  programs  has  been  delegated  to 
HCFA,  and  ensuring  use  of  the  most 
precise  terms  avail^le. 

•  Amends  §  417.106  to  transfer  Grom 
other  sections  content  that  is  pertinent 
to  the  furnishing  of  services  rather  than 
to  the  administrative  aspects  of  HMO 
functions,  and  to  provide  descriptive 
headings  for  paragraphs  and  paragraph 
subdivisions,  to  serve  as  signposts  for 
the  reader. 

•  Redesignates  the  content  of 
§  417.107  as  §§  417.120,  417.122, 
417.124,  and  417.126  rmder  a  new 
Subpart  C — Qualified  Health 
Maintenance  Organizations: 
Organization  and  Operation. 

•  Redesignates  §§417.108  and 
417.109  as  §§  417.168  and  417.169, 
under  subpart  F,  which  pertains  to  the 
continued  regulation  of  federally 
qualified  HMOs.  As  a  result  of  these 
i^esignations  and  others  made  by 
OCC-022-F,  §§417.107  through 
417.119  are  freed  for  new  rules  required 
by  changes  in  the  statutes  that  govern 
prepaid  health  care  services  or  may  be 
required  by  future  changes  in  those 
statutes. 

This  rule  also  corrects  internal  cross- 
references  as  required  by  the 
redesignation  of  §§417.110-417.137  as 
§§  417.910-417.937,  accomplished  by 
OCC-022-F,  of  October  17, 1991. 


C  Clarification  and  Updating 

On  the  basis  of  past  experience,  we 
have  determined  ^at  it  is  easier  to  find 
particular  rules  or  provisions  and  to 
understand  the  regulations  if  we — 

1.  Use  more  sections  so  that  each 
section  deab  with  a  particular  subject  or 
program  aspect  than  can  be  adequately 
identified  by  a  heading  listed  in  the 
table  of  contents. 

2.  Break  down  long  columns  of  text 
to— * 

a.  List  and  desimate  (with  numbers  or 
letters)  the  several  conditions  or 
requirements',  and 

D.  Use  more  paragraphs  and 
subdivisions  of  paragraphs  with 
headines. 

3.  Follow  logical  organization. 

4.  Are  precise  in  our  use  of  language, 
for  example,  define  fiequently  used 
terms  and  never  use  diflerent  words  to 
mean  the  same  thing  or  the  same  word 
to  mean  different  things. 

5.  Use  the  active  voice  and  always 
specify  who  does  what. 

6.  Limit  the  number  of  designation 
levels  within  each  section.  Two  levels — 
(a)(1) — is  ideal;  four  levels — 

(а) (l)(i)(A) — is  the  acceptable  maximum. 
The  greater  the  number  of  designation 
levels,  the  harder  it  is  (in  the 
unindented  format  of  the  Federal 
Register  text)  to  determine  which 
portions  are  subordinate  to  which  other 
portions  of  the  rules.  The  italicized  (1) 
and  (i)  (which  represent  levels  (5)  and 

(б) )  are  almost  impossible  to  distinguish 
from  the  nonitalicized  (1)  and  (i)  that 
identify  levels  2  and  3. 

The  changes  needed  to  update  the 
rules  include — 

1.  The  removal  of  outdated  content 
and  terms. 

2.  Correction  of  references  to— 

a.  Sections  of  the  law  that  have  been 
repealed  and  sections  of  the  rules  that 
have  been  moved  or  redesignated; 

b.  Organizations  that  have  changed 
their  names;  and 

c.  Sources  of  information  or  benefits 
that  have  changed  their  addresses. 

3.  Using  the  terms  that  are  currently 
used  in  HCFA  regulations,  such  as 
"must”  rather  than  "shall”;  "HCFA” 
rather  than  "the  Secretary”  for 
authorities  and  responsibilities  that 
have  been  delegated;  and  "that”  rather 
than  "which”  when  the  term  is  used  to 
limit  or  define. 

D.  Provisions  of  the  Regulation 
1.  Redesignation  of  §417.107 

This  rule  redesignates  the  content  of 
§  417.107  under  four  sections  as  shown 
in  the  following  table: 

§417.120  Fiscally  sound  operation  and 
assumption  of  financial  risk. 

§  417.122  Protection  of  enrollees. 


§417.124  Administration  and  management 
§417.126  Recordkeeping  and  reporting 
requirements. 

In  redesignated  §  417.124,  we  have 
made  three  changes  that  require 
explanation. 

a.  We  have  revised  paragraph  (e)  to 
make  clear  that  all  HMOs  (including 
those  that  do  not  ordinarily  offer 
individual  enrollment)  must  offer 
individual  enrollment  to  any  enrollee 
who— 

•  Leaves  an  eiuelled  group;  or 

•  Ceases  being  eligible  for  enrollment 
as  a  dependent  because  of  his  or  her  age 
or  the  death  or  divorce  of  the  subscriber. 

This  clarification  is  for  the  benefit  of 
HMOs  which  interpreted  that  the 
provision  does  not  apply  to  them 
because  they  do  not  ordinarily  offer 
individual  enrollment.  The  revised 
language  is  consistent  with  the 
preamble  discussion  of  the  original 
provision,  which  was  then  designated  as 
paragraph  (g)  of  §  110.108  of  the  PHS 
regulations  (before  transfer  of  the  HMO 
rules  to  the  HCFA  regulations  by  a  filial 
rule  published  on  September  7, 1987,  at 
52  FR  36746). 

Section  110.108(g)  was  first  proposed 
in  an  NPRM  published  on  September 
11. 1978,  at  43  FR  40383.  The  final  rule 
was  published  on  July  18, 1979,  at  44 
FR  42069.  The  preamble  to  the  final  rule 
does  not  indicate  that  there  were  any 
comments  on  the  provision.  However, 
item  29  (page  42063)  stated: 

“29.  The  language  of  §  110.106(g),  which 
refers  to  the  conversion  of  membership,  is 
retained.  The  Secretary  notes  that,  even  if  the 
HMO  as  a  general  practice  does  not  offer 
individual  membership,  it  must  arrange  for  a 
member  of  a  group  who  so  chooses,  to  remain 
as  an  HMO  member  when  leaving  the  group. 
However,  an  HMO  is  allowed  to  establish  a 
rate  differential  for  individual  members 
under  its  community  rating  system." 

b.  We  have  removed  the  content  of 
paragraph  (f)  because  the  requirement 
that  at  least  one  third  of  the  members  of 
the  policymaking  body  of  a  private 
HMO  or  the  advisory  board  of  a  public 
HMO  be  enrollees,  previously  contained 
in  section  1301(c)(5)  of  the  PHS  Act, 
was  repealed  by  section  5(b)  of  the  HMO 
Amendments  of  1988  (Pub.  L.  100-517). 

c.  Section  417.124(h),  Certification  of 
institutional  providers,  differs  fiom  the 
previous  §  417.107(i)  that  it  redesignates 
and  revises.  The  revised  section 
specifies  the  four  kinds  of  certificates 
that  HCFA  may  issue  under  recently 
revised  regulations  that  govern  licensing 
of  laboratories.'  Laboratories  were 
required  to  register  under  the  Clinical 

•  A  fifth  type  of  certificate,  for  physicians  who  do 
microscopy  tests,  wrill  be  added  when  it  is 
established  by  final  rule. 


/' 
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'  Tech.  417.414  Qualifying  condition; 

Range  of  services. 

Nomen  417.416  Qualifying  condition: 

Furnishing  of  services. 

Body  417.418  Qualifying  condition: 

Quality  assurance  program. 

Subpart  K>-CnrolliTMnt,  EntMamant,  and 
Diaanrollmant  Undar  Madicaro  Contract 

Tech.  417.420  Basic  rules  on  enrollment 
and  entitlement 

Tech.  417.422  Eligibility  to  enroll  in  an 
HMOorCMP. 

Tech.  417.424  Denial  of  enrollment 
Tech.  417.426  Open  enrollment 
requirements. 

Ncnnen  417.428  Marketing  activities. 
Nomen  417.430  Application  procedures. 
Nomen  417.432  Conversion  of  enrollment 
Nomen  417.434  Reenrollment 
Body  417.436  Rules  for  enrollees. 

Tech.  417.440  Entitlement  to  health  care 
services  from  an  HMO  or  CMP. 

Nomen  417.442  Risk  HMOs  and  CMPs: 
Conditions  for  provision  of  additional 
benefits. 

Body  417.444  S^ial  rules  for  certain 
enrollees  of  risk  HMOs  and  CMPs. 

Tech.  417.446  Restriction  on  payments  for 
services  received  by  Medicare  enrollees 
of  risk  HMOs  or  CMPs. 

Tech.  417.450  Effective  date  of  coverage. 
Tech.  417.452  Liability  of  Medicare 
enrollees. 

Nomen  417.454  Charges  to  Medicare 
enrollees. 

Tech.  417.456  Refunds  to  Medicare 
enrollees. 

Nomen  417.458  Recoupment  of 

imcollected  deductible  and  coinsurance 
amoimts. 

Body  417.460  Disenrollmentof* 
beneficiaries  and  termination  of 
payments  to  an  HMO  or  CMP. 

Subpart  L  Medicara  Contract 
Raquirementa 

Tech.  417.470  Basis  and  scope. 

Tech.  417.472  Basic  contract 
requirements. 

Nomen  417.474  Effective  date  and  term  of 
contract 

No  change  417.476  Waived  conditions. 
Tech.  417.478  Requirements  of  other  laws 
and  regulations. 

Nomen  417.480  Maintenance  of  records: 

Reasonable  cost  HMOs  and  CMPs. 

Nomen  417.481  Maintenance  of  records: 

Risk  HMOs  and  CMPs. 

Nomen  417.482  Access  to  facilities  and 
records. 

Nomen  417.484  Requirement  applicable 
to  related  entities. 

Nomen  417.486  Disclosure  of  information 
and  confidentiality. 

Nomen  417.488  Written  notice  of 
termination. 

Nomen  417.490  Renewal  of  contract 
Tech.  417.492  Nonrenewal  of  contract 
Tech.  417.494  Modification  or  termination 
of  contract 


Subpart  M— Changa  of  Ownarahip  and 

Laaaing  of  FacUHiaa:  Effact  on  Madleara 

Contract 

Tech.  417.520  General  provisions. 

Nomen  417.521  What  constitutes  change 
of  ownership. 

,Tech.  417.522  Novation  agreement 
requirements. 

Tech.  417.523  Effect  of  leasing  of  an 
HMD’s  or  CMP’s  fodlities; 

Subpart  N  -Madtcara  Paymant  to  HMOa  and 

CMPa:  Ganaral  Rulaa 

Nomen  417.524  Payment  to  HMOs  and 
CMPs:  General. 

Tech.  417.526  Payment  for  covered 
services. 

Tech.  417.528  Payment  for  covered 
services:  Medicare  not  primary  payer. 

Subpart  O  Madleara  Paymant:  Coat  Baaia 

Tech.  417.530  Basis  and  scope. 

Nomen  417.531  Hospice  care  services. 

Nomen  417.532  General  considerations. 

Nomen  417.533  Part  B  carrier 
responsibilities. 

Nomen  417.534  Allowable  costs. 

Tech.  417.536  Provider  cost 

reimbursement  principles  applicable  to 
HMOs  and  CMPs. 

Nomen  417.536  Enrollment  and  marimting 
costs. 

Nomen  417.540  Enrollment  data  costs. 

No  change  417.542  Reinsurance  costs. 

Nomen  417.544  Physicians’  services 
furnished  directly  by  the  HMO  or  CMP. 

Nomen  417.546  Physicians’  services  and 
other  Part  B  supplier  services  furnished 
imder  arrangements. 

Tech.  417.548  Provider  services  through 
arrangements. 

Tech.  417.550  Special  Medicare  program 
requirements. 

Nomen  417.552  Cost  apportionment: 
General  provisions. 

Nomen  417.554  Apportionment:  Provider 
services  furnished  directly  by  the  HMO 
or  CMP. 

Nomen  417.556  Apportionment:  Provider 
services  furnished  by  the  HMO  or  CMP 
through  arrangements  with  others. 

Nomen  417.558  Emergency  and  urgently 
needed  services,  and  out-of-area  services 
for  which  the  HMO  or  CMP  assumes 
financial  responsibility:  Sources  of 
payment 

Nomen  417.560  Apportionment:  Part  B 
physician  and  supplier  services. 

Nomen  417.562  Weighting  of  direct 
services  furnished  ^  physicians  and 
other  practitioners. 

Nomen  417.564  Apportionment  and 
allocation  of  administrative  and  general 
costs. 

Nomen  417.566  Other  methods  of 
allocation  and  apportioiunent 

Nomen  417.568  Adequate  financial 

records,  statistical  ^ta,  and  cost  finding. 

Nomen  417.570  Interim  per  capita 
payments. 

Nomen  417.572  Budget  and  enrollment 
forecast  and  interim  reports. 

Nomen  417.574  Interim  settlement 

Nomen  417.576  Final  settlement 


Subpart  P  Madleara  Paymant  RIak  Baaia 

Tech.  417.580  Basis  and  scope. 

Tech.  417.582  Definitioiu  applicable  to 
risk  reimbursement 

Nomen  417.584  Payment  to  HMOs  and 
CMPs  with  risk  contracts. 

Nomen  417.585  Exception  for  hospice 
care  services. 

Nomen  417.586  HMO  or  CMP  option: 
Payment  to  hospitals  and  SNFs. 

Nomen  417.588  Computation  of  adjusted 
average  per  capita  cost  (AAPCC). 

Body  417.590  Computation  of  the  average 
of  the  per  capita  rates  of  payment 

Tech.  417.592  Determination  of  required 
additional  benefits. 

Tech.  417.594  Ounputation  of  ACR. 

Nomen  417.596  Establishment  of  a  benefit 
stabilization  fund. 

Body  417.597  Withdrawal  from  a  benefit 
stabilization  frmd. 

Tech.  417.598  Annual  enrollment 
reconciliation. 

Subpart  Q— Beneficiary  Appeals 

Tech.  417.600  Scope. 

Tech.  417.602  Definitions  applicable  to 
beneficiary  appeals. 

Tech.  417.604  General  provisions. 

Body  417.606  Initial  determinations. 

Nomen  417.608  Notice  of  adverse  initial 
determination. 

Nomen  417.610  Parties  to  the  initial 
determination. 

No  change  417.612  Effect  of  initial 
determination. 

No  change  417.614  Right  to 
reconsideration. 

Nomen  417.616  Request  for 
reconsideration. 

Nomen  417.618  Opportunity  to  submit 
evidence. 

Nomen  417.620  Responsibility  for 
reconsideration. 

Nomen  417.622  Reconsidered 
determination. 

No  change  417.624  Notice  of  reconsidered 
determination. 

No  change  417.626  Effect  of  reconsidered 
determination. 

No  change  417.628  Hearings:  General. 

No  change  417.630  Right  to  a  hearing.' 

Nomen  417.632  Request  for  hearing. 

Nomen  417.634  Appeals  Coimcil  review. 

Nomen  417.636  Court  review. 

Nomen  417.638  Reopening 
determinations  and  decisions. 

Subpwt  R — Medicare  Contract  Appeals 

Tech.  417.640  Determinations  subject  to 
appeal. 

Tech.  417.642  Administrative  actions  that 
are  not  initial  determinations. 

Nomen  417.644  Notice  of  initial 
determination. 

No  change  417.646  Effect  of  initial 
determination. 

No  change  417.648  Right  to  request 
reconsideration. 

No  change  417.650  Request  for 
reconsideration. 

No  change  417.652  Opportunity  to  submit 
evidence. 

No  change  417.654  Reconsidered 
determination. 
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Nomen  417.656  Notice  of  reconsidered 
determination. 

No  change  417.658  Effect  of  reconsidered 
determination. 

Nomen  417.660  Right  to  a  hearing. 

Nomen  417.662  Request  for  hearing. 

Nomen  417.664  Postponement  of  effective 
date  of  initial  deter^nation. 

No  change  417.666  Designation  of  hearing 
officer. 

No  change  417.668  Disqualification  of 
hearing  officer. 

Tech.  417.670  Time  and  place  of  hearing. 

Nomen  417.672  Appointment  of 
representatives. 

No  change  417.674  Authority  of 
representatives. 

No  change  417.676  Conduct  of  hearing. 

No  change  417.678  Evidence. 

No  change  417.680  Witnesses. 

No  change  417.682  Discovery. 

No  change  417.684  Prehearing. 

No  change  417.686  Record  of  hearing. 

No  change  417.668  Authority  of  hearing 
officer. 

No  change  417.690  Notice  and  effect  of 
hearing  decision. 

No  change  417.692  Reopening  of  initial  or 
reconsidered  determination  or  decision 
of  a  hearing  officer. 

No  change  417.694  Effect  of  revised 
determination. 


Subpart  S— [Raaarvad] 


Subpart  T — [Resarvad] 

Subpart  U — Haalth  Cara  Prapaymartt  Plana 

Tech.  417.800  Reimbursement  of  health 
care  prepayment  plans;  definitions  and 
basic  rule. 

Tech.  417.801  Agreements  between  HCFA 
and  health  care  prepayment  plans. 

Tech.  417.802  Allowable  costs. 

No  change  417.804  Cost  apportionment. 

Tech.  417.806  Financial  records, 
statistical  data,  and  cost  finding. 

No  change  417.808  Interim  per  capita 
payments. 

Tech.  417.810  Final  settlement. 

Subpart  V— Adminlatration  of  OutstarKMng 

Loans  and  Loan  Guarantsaa 

Body  417.910  Scope  and  applicability. 

Body  417.911  Defiffitions. 

Tech.  417.912  Requirements  for 
applications. 

Tech.  417.913  Standards  and  procedures 
for  review  and  comment  by  the 
appropriate  health  systems  agency  or 
State  health  planning  and  development 
agency. 

No  change  417.914  Additional  conditions. 

Nomen  417.915  Confidentiality 
requirements. 

No  change  417.916  Purposes  for  which 
grant  funds  may  be  used. 

Tech.  417.917  Effect  of  a  grantee’s  feilure 
to  become  or  to  remain  a  qualified  HMO. 

Tech.  417.918  Obligation  of  the  Federal 
Government  to  continue  support  for  an 
approved  project 

Nomen  417.919  Effect  of  a  grantee’s 
change  from  non-profit  to  fm-profit 
stahis. 

Body  417.920  Planning  and  initial 
development. 


Tech.  417.921  Eligible  applicants. 

Tech.  417.922  Project  elements  for 
planning. 

Tech.  417.923  Project  elements  for  initial 
development 

Tech.  417.924  Funding  duration  and 
limitation. 

Tech.  417.925  Evaluation  and  award: 

Planning  and  initial  development 
Tech.  417.926  Loan  guarantee  provisions. 
Body  417.930  Initial  costs  of  operation. 
Tech.  417.931  Definitions. 

Tech.  417.932  Eligible  applicants  and 
projects:  Initial  costs  of  operation. 

Tech.  417.933  Project  elements  for  initial 
costs  of  operation. 

Nomen  417.934  Reserve  requirement 
Tech.  417.935  Evaluation  and  award: 

Initial  costs  of  operation. 

Tech.  417.936  Funding  duration 
limitation. 

Tech.  417.937  Loan  provisions. 

Waiver  of  Proposed  Rulemaking 

Most  of  the  changes  made  by  this  rule 
are  technical  and  editorial  in  nature, 
and  aim  to  simplify,  clarify,  and  update 
subparts  B  and  C  of  part  417  of  the  HMO 
regulations,  without  substantive  change. 
The  removal  of  the  requirement 
that  of  the  members  of  the 
policymaking  or  advisory  body  be  HMO 
enrollees  simply  conforms  to  the 
statutory  repeal  of  the  requirement.  The 
change  in  the  deadline  for  submitting 
reports  is  substantive,  but  as  noted 
above,  all  affected  parties  had  notice  of, 
and  have  acquiesc^  in,  the  120slay 
deadline  for  at  least  6  years. 

Accordingly,  we  find  that  notice  and 
opportimity  for  public  comment  are 
unnecessary  and  that  there  is  good 
cause  to  waive  proposed  rulemaking 
procedures. 

However,  as  previously  indicated,  we 
will  consider  timely  comments  from 
anyone  who  believes  that,  in  making  the 
tedmical  and  editorial  changes,  we  have 
unintentionally  altered  the  substance,  or 
who  objects  to  the  change  in  the 
reporting  deadline.  Althoiigh  we  cannot 
respond  to  comments  individually,  if 
we  change  these  rules  as  a  result  of 
comments,  we  will  discuss  all  timely 
comments  in  the  preamble  to  the 
revised  rules. 

Regulatory  Impact  Statement 

Executive  Order  12291 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  regulatory  impact 
analysis  for  any  rule  that  will  have  an 
economic  impact  of  $100  million  or 
more,  cause  a  major  increase  in  costs  or 
prices,  or  meet  other  thresholds 
specified  in  section  1(b)  of  the  order. 

We  have  determined  that  a  regulatory 
impact  analysis  is  not  required  because 
it  is  obvious  that  this  rule  will  have  no 
discernible  economic  effect. 


Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  and  section 
1102(b)  of  the  Social  Seciirity  Act,  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
or  a  simificant  impact  on  the  operation 
of  a  substantial  number  of  small  rural 
hospitals. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  or  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals. 

Paperwork  Reduction  Act 

Sections  417.120,  417.122,  417.124, 
and  417.126  contain  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget  imder  the  Paperwork  Reduction 
Act  of  1980.  The  reporting  and 
recordkeeping  requirements  include 
such  things  as  general  reporting  and 
disclosure  requirements,  financial  and 
marketing  plans,  and  reporting  \mder 
specified  statutes.  These  reqmrements, 
which  have  been  in  effect  for  several 
years,  currently  are  approved  vmder 
OMB  nxunber  0938-0472. 

We  estimate  that  the  financial  plan 
requirement  involves  about  200 
respondents  and  each  requires  about  8 
hours  to  develop  the  plan.  For  "full  and 
fair  disclosure”,  whidi  relates  to 
marketing,  all  Federally  qualified  HMOs 
(about  350)  are  involv^,  and  the  time 
required  is  also  8  hours  per  respondent 
General  reporting  and  disclosure  is 
required  of  all  350  HMOs,  but  can  be 
accompUshed  in  about  6  hours. 
Reporting  under  ERISA  also  involves  all 
HMOs  but  requires  only  about  1  hour 
per  respondent.  For  reports  on 
significant  business  transactions,  we 
estimate  that  there  will  be  only  50 
respondents  who  can  prepare  their 
reports  in  1  hour. 

If  you  comment  on  these  information 
collection  requirements,  please  send  a 
copy  of  your  comments  directly  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Bldg.,  Washington,  DC  20503, 
Attention:  Allison  Herron  Eydt,  Desk 
Officer  for  HCFA. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (HMO),  Medicare. 


Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15,  1993  /  Rules  and  Regulations  38067 


Derivation  Table  for  42  CFR  Part  417, 
Subparts  B  and  C 

New  eection  Old  section 

Subpart  B 

417.106(a)  .  417.107(b) 

417.106(c)(3) .  417.107(1) 

417.106(d) .  417.107(k) 

Subpart  C 

417.120  .  417,107  (a)(1)  (l>- 

(iii),  (v)  ft  (vi)  and 
(b) 

417.122  .  417.107  (aMl)(iv) 

and  (a)(3) 

417.124  .  417.107  (a)(2),  (c)- 

(e),  and  (^i) 

417.126  .  417.107(jHnj) 

42  CFR  part  417  is  amended  as  set 
forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

A.  The  authority  citation  for  part  417 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102,  lB33(a)(l)(A), 
1861(s)(2)(H),  1871, 1874,  and  1876  of  the 
Social  Security  Act  (42  U.S.Q  1302, 
13951(aKl)(A),  1395x(8K2KH),  139Shh, 
139S)ck,  and  139Snun);  section  114(c)  of 
Public  Law  97-248  (42  U.S.C  1395mm  note): 
secs.  1301  through  1318  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e  through  300e-17) 
unless  otherwise  noted. 

B.  Subpart  A  is  amended  as  follows: 

Subpart  A— General  Proviaiona 

1,  Section  417.1  is  amended  to  revise 
the  introductory  text;  remove  the 
definitions  of-HCFA  and  Member;  insert, 
in  alphabetical  order,  a  definition  of 
Enrollee;  and  revise  the  definitions  of 
Community  rating  system,  Health 
maintenance  organization,  Individual 
practice  association.  Medical  group. 
Medically  underserved  population. 
Policymaking  body.  Qualified  HMO, 
Service  area.  Staff  of  the  HMO, 
Subscriber,  and  Unusual  or  infrequently 
used  health  services  to  read  as  follows: 

1417.1  Definitlofta. 

As  used  in  this  part,  unless  the 
context  indicates  otherwise — 

***** 

Community  rating  system  means  a 
system  of  fixing  rates  of  payments  for 
health  services  that  meets  die 
requirements  of  §  417.104(a)(3). 
***** 

Enrollee  means  an  individual  for 
whom  an  HMO,  C^MP,  or  HCPP  assumes 
the  responsibility,  imder  a  contract  or 


agreement,  for  the  furnishing  of  health 
care  services  on  a  prepaid  b^is. 
***** 

Health  maintenance  organization 
(HMO)  means  a  legal  entity  that 
provides  or  arranges  for  the  provision  of 
basic  and  supplemental  health  services 
to  its  enrollees  in  the  manner  prescribed 
by,  is  organized  and  operated  in  the 
maimer  prescribed  by,  and  otherwise 
meets  the  requirements  of,  section  1301 
of  the  PHS  All  and  the  regulations  in 
subparts  B  and  C  of  this  part,  and 
§§417.168  and  417.169. 
***** 

Individual  practice  association  (IPA) 
means  a  partnership,  association, 
corporation,  or  other  legal  entity  that 
delivers  or  arranges  for  the  delivery  of 
health  services  and  which  has  entered 
into  written  services  arrangement  or 
arrangements  with  health  professionals, 
a  majority  of  whom  are  licensed  to 
practice  medicine  or  osteopathy.  The 
written  services  arrangement  must 
provide: 

(1)  That  these  health  professionals 
will  provide  their  professional  services 
in  accordance  with  a  compensation 
arrangement  established  by  the  entity; 
and 

(2)  To  the  extent  feasible,  for  the 
sharing  by  these  health  professionals  of 
health  (including  medical)  and  other 
records,  equipment,  and  professional, 
technical,  and  administrative  stafi. 

Medical  group  means  a  partneiship, 
association,  coiporation,  or  other  group: 

(1)  That  is  composed  of  health 
professionals  licensed  to  practice 
medicine  or  osteopathy  and  of  such 
other  licensed  health  professionals 
(including  dentists,  optometrists,  and 
podiatrists)  as  are  necessary  for  the 
provision  of  health  services  for  which 
the  ^up  is  responsible; 

(2)  A  majority  of  the  members  of 
which  are  licensed  to  practice  medicine 
or  osteopathy;  and 

(3)  The  members  of  which: 

(i)  After  the  end  of  the  48  month 
period  beginning  after  the  month  in 
which  the  HMO  for  which  the  group 
provides  health  services  becomes  a 
qualified  HMO,  as  their  principal 
professional  activity  (over  50  percent 
individually)  engage  in  the  coordinated 
practice  of  their  profession  and  as  a 
group  responsibility  have  substantial 
responsibility  (over  35  percent  in  the 
aggregate  of  their  professional  activity) 
for  the  delivery  of  health  services  to 
enrollees  of  an  HMO; 

(ii)  Pool  their  income  finm  practice  as 
members  of  the  group  and  distribute  it 
among  themselves  according  to  a 
prearranged  salarv  or  drawing  account 
or  other  similar  plan  unrelated  to  the 
provision  of  specific  health  services; 


(iii)  Share  health  (including  medical) 
records  and  substantial  portions  of 
major  equipment  and  of  professional, 
technical,  and  administrative  staff; 

(iv)  Establish  an  arrangement  whereby 
an  enrollee’s  enrollment  status  is  not 
known  to  the  health  professional  who 
provides  health  services  to  the  enrollee. 
***** 

Medically  underserved  population 
means  the  population  of  an  urban  or 
rural  area  as  described  in  Sec. 

417.912(d). 

***** 

Policymaking  body  of  an  HMO  means 
a  board  of  directors,  governing  body,  or 
other  body  of  individuals  that  has  the 
authority  to  establish  policy  for  the 
HMO. 

Qualified  HMO  means  an  HMO  found 
by  HCFA  to  be  qualified  within  the 
meaning  of  section  1310  of  the  PHS  Act 
and  subpart  D  of  this  part. 

***** 

Service  area  means  the  geographic 
area  as  defined  through  zip  codes, 
census  tracts,  or  other  geographic 
subdivisions,  found  by  HCFA  to  be  the 
area  within  which  the  HMO  provides  or 
arranges  for  basic  and  supplemental 
health  services  that  are  available  and 
accessible  to  its  enrollees  as  required  by 
section  1301(b)(4)  of  the  PHS  Act. 

*  •  v**  *  • 

Staff  of  the  HMO  means  health 
professionals  who  are  employees  of  the 
HMO  and  who — 

(1)  Provide  services  to  HMO  enrollees 
at  an  HMO  facilitjr  subject  to  the  stafi 
policies  and  operational  procedures  of 
the  HMO; 

(2)  Engage  in  the  coordinated  practice 
of  their  profession  and  provide  to 
enrollees  of  the  HMO  the  health  services 
that  the  HMO  has  contracted  to  provide; 

(3)  Share  medical  and  other  records, 
equipment,  and  professional,  technical, 
and  administrative  stafi  of  the  HMO; 
and 

(4)  Provide  their  professional  services 
in  accordance  with  a  compensation 
arrangement,  other  than  fee-for-service, 
established  by  the  HMO.  This 
arrangement  may  include,  but  is  not 
limited  to,  fee-for-time,  retainer  or 
salary. 

Subscriber  means  an  enrollee  who  has 
entered  into  a  contractual  relationship 
with  the  tiMO  or  who  is  responsible  for 
making  payments  for  basic  health 
services  (and  contracted  for 
supplemental  health  services)  to  the 
HMO  or  on  whose  behalf  these 
payments  are  made. 
***** 

Unusual  or  infrequently  used  health 
services  means: 
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(1)  Those  health  services  that  are 
projected  to  involve  fewer  than  1 
percent  of  the  encoimters  per  year  for 
the  entire  HMO  enrollment,  or, 

(2)  Those  health  services  the 
provision  of  which,  given  the 
enrollment  projection  of  the  HMO  and 
generally  accepted  staffing  patterns,  is 
projected  will  require  less  than  0.25  full 
time  equivalent  health  professionals. 

C.  Subpart  B  is  amended  as  follows: 

1.  The  heading  of  subpart  B  is  revised 
to  read  as  follows: 

Subpart  B — CkMlIfled  Health 
Maintenance  Organizationa:  Servicea 

2.  Section  417.106  is  revised  to  read 
as  follows: 

{  417.106  Quality  assurance  program; 
AvaHabiMy,  accaaalbUlty,  and  continuity  of 
basic  and  aupplemantal  health  sarvicaa. 

(a)  Quality  assurance  program.  Each 
HMO  or  CKffi  must  have  an  ongoing 
quality  assvuance  program  for  its  health 
services  that  meets  the  following 
conditions: 

(1)  Stresses  health  outcomes  to  the 
extent  consistent  with  the  state  of  the 
art. 

(2)  Provides  review  by  physicians  and 
other  health  professionals  of  the  process 
followed  in  the  provision  of  health 
services. 

(3)  Uses  systematic  data  collection  of 
performance  and  patient  results, 
provides  interpretation  of  these  data  to 
its  practitioners,  and  institutes  needed 
change. 

(4)  Includes  written.procedures  for 
taking  appropriate  remedial  action 
whenever,  as  determined  imder  the 
quality  assiirance  program, 
inappropriate  or  substandard  services 
have  been  provided  or  services  that 
ought  to  have  been  furnished  have  not 
been  provided. 

(b)  Availability  and  accessibility  of 
health  care  services.  Basic  health 
services  and  those  supplemental  health 
services  for  which  enrollees  have 
contracted  must  be  provided  or  arranged 
for  by  the  HMO  in  accordance  with  the 
following  rules: 

(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  the  services  must 
be  available  to  each  enrollee  within  the 
HMO’s  service  area. 

(2)  Exception.  If  the  HMO’s  service 
area  is  located  wholly  within  a 
nonmetropolitan  area,  the  HMO  may 
make  available  outside  its  service  area 
any  basic  health  service  that  is  not  a 
primary  care  or  emergency  care  service, 
if  the  number  of  providers  of  that  basic 
health  service  who  will  provide  the 
service  to  the  HMO’s  enrollees  is 
insufficient  to  meet  the  demand.  As 
used  in  this  paragraph,  primary  care 


includes  general  practice,  family 
practice,  general  internal  medicine, 
general  p^atrics,  and  general 
obstetrics  and  gynecology.  An  HMO  that 
provides  the  services  covered  by  these 
fields  through  at  least  a  general  or 
family  practitioner,  or  a  pediatrician 
and  a  general  internist,  is  considered  to 
be  providing  primary  care. 

(3)  The  services  must  be  available  and 
accessible  with  reasonable  promptness 
to  each  of  the  HMO’s  enrollees  as 
ensure<j[  through — 

(i)  Staffing  patterns  within  generally 
accepted  norms  for  meeting  the 
projected  enrollment  needs;  and 

(ii)  Geographic  location,  hours  of 
operation,  and  arrangements  for  after- 
hours  services.  (Medically  necessary 
emergency  services  mxist  be  available  24 
hours  a  day.  7  days  a  week.) 

(c)  Continuity  of  care.  The  HMO  must 
ensure  continuity  or  care  through 
arrangements  that  include  but  are  not 
limit^  to  the  following: 

(1)  Use  of  a  health  professional  who 
is  primarily  responsible  for  coordinating 
the  enrollee’s  overall  health  care. 

(2)  A  system  of  health  and  medical 
records  that  acciunulates  pertinent 
information  about  the  enrollee’s  health 
care  and  makes  it  available  to 
appropriate  professionals. 

(3)  Arrangements  made  directly  or 
through  the  HMO’s  providers  to  ensvire 
that  the  HMO  or  the  health  professional 
who  coordinates  the  enrollee’s  overall 
health  care  is  kept  informed  about  the 
services  that  the  referral  resources 
furnish  to  the  enrollee. 

(d)  Confidentiality  of  health  records. 
Each  HMO  must  establish  adequate 
procediuos  to  ensxire  the  confidentiality 
of  the  health  and  medical  records  of  its 
enrollees. 

1417.107  [RMervwi]. 

3.  Section  417.107  is  removed  and 
reserved. 

§1417.108  and  417.109  [RedMignatod  M 
§§417.168  and  417.169] 

4.  Sections  417.108  and  417.109  are 
redesignated  under  subpart  F  as 
§§417.168  and  417.169,  respectively. 

D.  A  new  subpart  C.  containing 
§§417.120,  417.122,  417.124,  and 
417.126  is  added  to  read  as  follows. 

Subpart  C— Qualifiad  Health  Maintenance 
Organizationa:  Organization  and  Operation 

Sec. 

417.120  Fiscally  sound  operation  and 
assumption  of  financial  risk. 

417.122  Protection  of  enrollees. 

417.124  Administration  and  management. 
417.126  Recordkeeping  and  reporting 
requirements. 


Subpart  O— Qualified  Health 
Maintenance  Organizationa: 
Organization  and  Operation 

§417.120  Fiacally  aound  operation  and 
aaaumption  of  financial  riak. 

(a)  Fiscally  sound  operation — (1) 
General  requirements.  Each  HMO  must 
have  a  fiscdly  soimd  operation,  as 
demonstrated  by  the  following: 

(1)  Total  assets  greater  than  total 
imsubordinated  liabilities.  In  evaluating 
assets  and  liabilities,  loan  funds 
awarded  or  guaranteed  imder  section 
1306  of  the  ^blic  Health  Service  Act 
are  not  included  as  liabilities. 

(ii)  Sufficient  cash  flow  and  adequate 
liquidity  to  meet  obligations  as  they 
become  due. 

(iii)  A  net  operating  surplus,  or  a 
financial  plan  that  meets  the 
requirements  of  paragraph  (a)(2)  of  this 
se^on. 

(iv)  An  insolvency  protection  plan 
that  meets  the  requirements  of 

§  417.122(b)  for  protection  of  enrollees. 

(v)  A  fidelity  ^nd  or  bonds,  procured 
and  maintain^  by  the  HMO,  in  an 
amount  fixed  by  its  policymaking  body 
but  not  less  than  $100,000  per 
individual,  covering  each  officer  and 
employee  entrusted  with  the  handling 
of  its  fimds.  The  bond  may  have 
reasonable  deductibles,  based  upon  the 
financial  strength  of  the  HMO. 

(vi)  Insurance  policies  or  other 
arrangements,  seoired  and  maintained 
by  the  HMO  and  approved  by  HCFA  to 
insure  the  HMO  against  losses  arising 
from  professional  liability  claims,  fire, 
theft,  fraud,  embezzlement,  and  other 
casualty  risks. 

(2)  Financial  plan  retirement,  (i)  If 
an  HMO  has  not  earned  a  cumulative 
net  operating  surplus  during  the  three 
most  recent  fiscal  years,  did  not  earn  a 
net  operating  surplus  during  the  most 
recent  fiscal  year  or  does  not  have 
positive  net  worth,  the  HMO  must 
submit  a  financial  plan  satisfactory  to 
HCFA  to  achieve  net  operating  surplus 
within  available  fiscal  resources. 

(ii)  This  plan  must  includ^^ 

(A)  A  detailed  marketing  plan; 

(B)  Statements  of  revenue  and 
expense  on  an  accrual  basis; 

(C)  Sources  and  uses  of  funds 
statements;  and 

(D)  Balance  sheets. 

(b)  Assumption  of  financial  risk.  Each 
HMO  must  assume  f^  financial  risk  on 
a  prospective  basis  for  the  provision  of 
basic  health  services,  except  that  it  may 
obtain  insurance  or  make  other 
arrangements  as  follows: 

(1)  For  the  cost  of  providing  to  auy 
enrollee  basic  health  services  with  an 
aggregate  value  of  more  than  $5,000  in 
any  year. 
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(2)  For  the  cost  of  basic  health 
services  obtained  by  its  enrollees  from 
sources  other  than  the  HMO  because 
medical  necessity  required  that  they  be 
furnished  before  they  could  be  secxired 
through  the  HMO. 

(3)  For  not  more  than  00  percent  of 
the  amount  by  which  its  costs  for  any 
of  its  fiscal  years  exceed  115  percent  of 
its  income  for  that  fiscal  year. 

(4)  For  physicians  or  ouer  health 
professionals,  health  care  institutions, 
or  any  other  combination  of  such 
indiWduals  or  institutions  to  assiune  all 
or  part  of  the  financial  risk  on  a 
prospective  basis  for  their  furnishing  of 
basic  health  services  to  the  HMO's 
enrollees. 

1417.122  Protection  of  enrollees. 

(a)  Liability  protection.  (1)  Each  HMO 
must  adopt  and  maintain  arrangements 
satisfactory  to  HCFA  to  protect  its 
enrollees  ^m  incurring  liability  for 
payment  of  any  fees  that  are  the  legal 
obligation  of  the  HMO.  These 
arrangements  may  include  any  of  the 
following: 

(1)  Contractual  arrangements  that 
prohibit  health  care  providers  used  by 
the  enrollees  from  holding  any  enroUee 
liable  for  payment  of  any  fees  that  are 
the  legal  obligation  of  the  HMO. 

(ii)  Insxirance,  acceptable  to  HCFA. 

(iii)  Financial  reserves,  acceptable  to 
HQFA,  that  are  held  for  the  HMO  and 
restricted  for  use  only  in  the  event  of 
insolvency. 

(iv)  Any  other  arrangements 
acceptable  to  HCFA. 

(2)  Ihe  requirements  of  this  paragraph 
do  not  apply  to  an  HMO  if  HCFA 
determines  that  State  law  protects  the 
HMO  enrollees  from  liability  for 
payment  of  any  fees  that  are  the  legal 
obligation  of  the  HMO. 

(b)  Protection  against  loss  of  benefits 
if  the  HMO  becomes  insolvent.  The 
insolvency  protection  plan  required 
under  §  417.120(a)  must  provide  for 
continuation  of  benefits  as  follows: 

(1)  For  all  enrollees,  for  the  duration 
of  the  contract  period  for  which 
payment  has  bmn  made. 

(2)  For  enrollees  who  are  in  an 
inpatient  facility  on  the  date  of 
insolvency,  imtil  they  are  discharged 
from  the  focility. 

1417.124  Administration  and 
managamant 

(a)  General  requirements.  Each  HMO 
must  have  admi^trative  and 
managerial  arrangements  satisfactory  to 
HCFA,  as  demonstrated  by  at  least  the 
following: 

(1)  A  policymaking  body  that 
exercises  oversight  and  control  over  the 
HMO’s  policies  and  personnel  to  ensure 


that  management  actions  are  in  the  best 
interest  of  the  HMO  and  its  enrollees. 

(2)  Personnel  and  systems  sufficient 
for  the  HMO  to  organize,  plan,  control 
and  evaluate  the  financial,  marketing, 
health  services,  quality  assurance 
program,  administrative  and 
management  aspects  of  the  HMO. 

(3)  At  a  minimum,  management  by  an 
executive  whose  appointment  and 
removal  are  imder  the  control  of  the 
HMO’s  policymaking  body. 

(b)  Full  ana  fair  disclosure^!)  Basic 
rule.  Each  HMO  must  prepare  a  written 
description  of  the  following: 

(1)  Benefits  (including  limitations  and 
exclusions). 

(ii)  Coverage  (including  a  statement  of 
conditions  on  eligibility  for  benefits). 

(iii)  Procedures  to  be  followed  in 
obtaining  benefits  and  a  description  of 
circumstances  under  which  benefits 
may  be  denied. 

(iv)  Rates. 

(v)  Grievance  procedures. 

(vi)  Service  area. 

(vii)  Participating  providers. 

(viii)  Financial  condition  including  at 
least  the  following  most  recently 
audited  information:  Current  assets, 
other  assets,  total  assets;  current 
liabilities,  long  term  liabilities;  and  net 
worth. 

(2)  Requirements  for  the  description. 

(i)  The  description  must  be  written  in  a 
way  that  can  be  easily  understood  by 
the  average  person  who  might  enroll  in 
the  HMO. 

(ii)  The  description  of  benefits  and 
coverage  may  be  in  general  terms  if 
reference  is  made  to  a  detailed 
statement  of  benefits  and  coverage  that 
is  available  without  cost  to  any  person 
who  enrolls  in  the  HMO  or  to  whom  the 
opportimity  for  enrollment  is  offered. 

(iii)  The  HMO  must  provide  the 
description  to  any  enrollee  or  person 
who  is  eligible  to  elect  the  HMO  option 
and  who  requests  the  material  frt>m  the 
HMO  or  the  administrator  of  a  health 
benefits  plan.  For  purposes  of  this 
requirement,  “administrator"  (of  a 
health  benefits  plan)  has  the  meaning  it 
is  given  in  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA)  at 
29  U.S.C.  1002(16)(A). 

(iv)  If  the  HMO  provides  health 
services  through  individual  practice 
associations  (DP As),  the  HMO  must 
specify  the  niunber  of  member 
physicians  by  specialty,  and  a  listing  of 
the  hospitals  wWe  HMO  enrollees  will 
receive  basic  and  supplemental  health 
services. 

(v)  If  the  HMO  provides  health 
services  other  than  through  IPAs,  the 
HMO  must  specify,  for  each  ambulatory 
care  facility,  the  facility’s  address,  days 
and  hours  of  operation,  and  the  number 


of  physicians  by  specialty,  and  a  listing 
of  the  hospitals  where  HMO  enrollees 
will  receive  basic  and  supplemental 
health  services. 

(c)  Broadly  representative  enrollment. 
(1)  l^ch  HMO  miist  offer  enrollment  to 
persons  who  are  broadly  representative 
of  the  various  age.  social,  and  income 
groups  within  its  service  area. 

(2)  If  an  HMO  has  a  medically 
underserved  population  located  in  its 
service  area,  not  more  than  75  percent 
of  its  enrollees  may  be  from  the 
medically  underserved  population 
unless  the  area  in  which  t^t  population 
resides  is  a  rural  area. 

(d)  Health  status  and  enrollment.  (1) 
The  HMO  may  not,  on  the  basis  of 
health  status,  health  care  needs,  or  age 
of  the  individual — 

(1)  Expel  or  refuse  to  reenroll  any 
enrollee;  or 

(ii)  Refuse  to  enroll  individual 
members  of  a  group. 

(2)  For  purposes  of  this  paragraph,  a 
“group"  is  composed  of  individuals 
who  enroll  in  the  HMO  under  a  contract 
or  other  arrangement  that  covers  two  or 
more  subscril^rs.  Examples  of  groups 
are  employees  who  enroll  imder  a 
contract  between  their  employer  and  the 
HMO,  or  members  of  an  organization 
that  arranges  coverage  for  its 
membership. 

(3)  Nothing  in  this  subpart  prohibits 
an  HMO  from  requiring  that,  as  a 
condition  for  continued  eligibility  for 
enrollment,  enrolled  dependent 
children,  upon  reaching  a  specified  age, 
convert  to  individual  enrollment, 
consistent  with  paragraph  (e)  of  this 
section. 

(e)  Conversion  of  enrollment.  (1)  Each 
HMO  must  offer  individual  enrollment 
to  the  followine: 

(1)  Each  enrollee  (and  his  or  her 
enrolled  dependents)  leaving  a  group. 

(ii)  Each  enrollee  who  would 
otherwise  cease  to  be  eligible  for  HMO 
enrollment  because  of  his  or  her  age,  or 
the  death  or  divorce  of  an  enrollee. 

(2)  The  individual  enrollment  offered 
must  meet  the  conditions  of  subpart  B 
of  thi^art  and  this  subpart  C. 

(3)  The  HMO  is  not  required  to  offer 
individual  enrollment  except  to  the 
enrollees  specified  in  this  paragraph. 

(f)  [Reserved] 

(^  Grievance  procedures.  Each  HMO 
must  have  and  use  meaningful 
procedures  for  hearing  and  resolving 
grievances  between  the  HMO’s  enrollees 
and  the  HMO,  including  the  HMO  staff 
and  medical  groups  and  IPAs  that 
furnish  services.  These  procedures  must 
ensure  that: 

(1)  Grievances  and  complaints  are 
transmitted  in  a  timely  manner  to 
appropriate  HMO  decisionmaking  levels 
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that  have  authority  to  take  corrective 
action;  and 

(2)  Appropriate  action  is  taken 
promptly,  including  a  full  investigation 
if  necessary  and  notification  of 
concerned  parties  as  to  the  results  of  the 
HMD's  investigation. 

(h)  Certification  of  institutional 
providers.  Each  HMD  must  ensure  that 
its  affiliated  institutional  providers  meet 
one  of  the  following  conditions: 

(1)  In  the  case  of  hospitals,  are  either 
accr^ited  by  the  Joint  Commission  on 
Accreditation  of  Health  Care 
Organizations,  or  certified  by  Medicare. 

(2)  In  the  case  of  laboratories,  are 
either  CLlA-exempt,  or  have  in  effect  a 
valid  certificate  of  one  of  the  following 
types,  issued  by  HCFA  in  accordance 
with  section  353  of  the  PHS  Act  and 
part  493  of  this  chapter: 

(i)  Registration  certificate. 

(ii)  Certificate. 

(iii)  Certificate  of  waiver. 

(iv)  Certificate  of  accreditation. 

(3)  In  the  case  of  other  affiliated 
institutional  providers,  are  certified  for 
participation  in  Medicare  and  Medicaid 
in  accordance  with  part  405, 416, 418, 
488,  or  491  of  this  chapter,  as 
appropriate. 

§417.126  Recordkeeping  and  reporting 
requirements. 

(а)  General  reporting  and  disclosure 
requirements.  Each  HMD  must  have  an 
effective  procedure  to  develop,  compile, 
evaluate,  and  report  to  HCFA,  to  its 
enrollees.  and  to  the  general  public,  at 
the  times  and  in  the  manner  that  HCFA 
requires,  and  while  safeguarding  the 
confidentiality  of  the  doctor-patient 
relationship,  statistics  and  other 
information  with  respect  to  the 
following: 

(1)  The  cost  of  its  operations. 

(2)  The  patterns  of  utilization  of  its 
services. 

(3)  The  availability,  accessibility,  and 
acceptability  of  its  services. 

(4)  To  the  extent  practical, 
developments  in  the  health  status  of  its 
enrollees. 

(5)  Information  demonstrating  that  the 
HMD  has  a  fiscally  sound  operation. 

(б)  Other  matters  that  HCFA  may 
require. 

(d)  Significant  business  transactions. 
Each  HMD  must  report  to  HCFA 
annually,  within  120  days  of  the  end  of 
its  fiscal  year  (unless  for  good  cause 
shown,  HCFA  authorizes  an  extension 
of  time),  the  following: 

(1)  A  description  of  significant 
business  transactions  (as  defined  in 
paragraph  (c)  of  this  section)  between 
the  HMD  and  a  party  in  interest. 

(2)  With  respect  to  those 
transactions — 


(i)  A  showing  that  the  costs  of  the 
transactions  listed  in  paragraph  (c)  of 
this  section  do  not  exceed  the  costs  that 
would  be  incurred  if  these  transactions 
were  with  someone  who  is  not  a  party 
in  interest;  or 

(ii)  If  they  do  exceed,  a  justification 
that  the  hi^er  costs  are  consistent  with 
prudent  management  and  fiscal 
soundness  requirements. 

(3)  A  combined  financial  statement 
for  the  HMD  and  a  party  in  interest  if 
either  of  the  following  conditions  is 
met: 

(i)  Thirty-five  percent  or  more  of  the 
costs  of  operation  of  the  HMD  go  to  a 
party  in  interest. 

(ii)  Thirty-five  percent  or  more  of  the 
revenue  of  a  party  in  interest  is  fi'om  the 
HMD. 

(c)  "Significant  business  transaction” 
defined.  As  used  in  paragraph  (b)  of  this 
section — 

(1)  Business  transaction  means  any  of 
the  following  kinds  of  transactions: 

(1)  Sale,  exchange  or  lease  of  property. 

(ii)  Loan  of  money  or  extension  of 
cr^it. 

(iii)  Goods,  services,  or  facilities 
furnished  for  a  monetary  consideration, 
including  management  services,  but  not 
including— 

(A)  Salves  paid  to  employees  for 
services  performed  in  the  normal  course 
of  their  employment;  or 

(B)  Healtn  services  furnished  to  the 
HMD’s  enrollees  by  hospitals  and  other 
providers,  and  by  HMD  staff,  medical 
groups,  or  IP  As,  or  by  any  combination 
of  those  entities. 

(2)  Significant  business  transaction 
means  any  business  transaction  or  series 
of  transactions  of  the  kind  specified  in 
paragraph  (c)(1)  of  this  section  that, 
during  any  fiscal  year  of  the  HMD,  have 
a  total  value  that  exceeds  $25,000  or  5 
percent  of  the  HMD’s  total  operating 
expenses,  whichever  is  less. 

(d)  Requirements  for  combined 
financial  statements.  (1)  The  combined 
financial  statements  required  by 
paragraph  (b)(3)  of  this  section  must 
display  in  separate  columns  the 
financial  information  for  the  HMD  and 
each  of  these  parties  in  interest. 

(2)  Inter-entity  transactions  must  be 
eliminated  in  the  consolidated  column. 

(3)  These  statements  must  have  been 
examined  by  an  independent  auditor  in 
accordance  with  generally  accepted 
accounting  principles,  and  must  include 
appropriate  opinions  and  notes. 

(4)  Upon  written  request  from  an 
HMD  showing  good  cause,  HCFA  may 
waive  the  requirement  that  its  combined 
financial  statement  include  the  financial 
information  required  in  this  paragraph 
(d)  with  respect  to  a  particular  entity. 

(e)  Reporting  and  disclosure  under 
ERISA.  (1)  For  any  employees’  health 


benefits  plan  that  includes  an  HMD  in 
its  offerings,  the  HMD  must  furnish, 
upon  request,  the  information  the  plan 
needs  to  fulfill  its  reporting  and 
disclosure  obligations  (with  respect  to 
the  particular  HMD)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

(2)  The  HMD  must  furnish  the 
information  to  the  employer  or  the 
employer’s  designee,  or  to  the  plan 
administrator,  as  the  term 
“administrator”  is  defined  in  ERISA. 

E.  Subpart  D  is  amended  as  set  forth 
below: 

Subpart  D — Application  for  Fadarai 
Qualification 

1.  Sections  417.140  and  417.141  are 
revised  to  read  as  follows: 

§417.140  Applicability. 

The  regulations  in  this  subpart  apply 
to  any  entity  seeking  a  determination  by 
HCFA,  under  section  1310(d)  of  the  PHS 
Act,  that  it  is  a  qualified  health 
maintenance  organization  (HMD). 

§417.141  Definitions. 

As  used  in  this  subpart — 

Operational  qualified  HMO  means  an 
HMD  that  HCFA  has  determined 
provides  basic  and  supplemental  health 
services  to  all  of  its  enrollees  in 
accordance  with  subpart  B  of  this  part 
and  §§417.168  and  417.169,  and  is 
organized  and  operated  in  accordance 
with  subpart  C  of  this  part  and 
§§417.168  and  417.169. 

Preoperational  qualified  HMO  means 
an  entity  that  HCFA  has  determined 
will,  when  it  becomes  operational,  be  a 
qualified  HMO. 

Transitionally  qualified  HMO  means 
an  entity  that  operates  a  prepaid  health 
care  delivery  system  and  that  HCFA  has 
determined  meets  the  requirements  of 
§  417.142(b).  A  transitionally  qualified 
HMO  is  considered  a  “qualified  HMO” 
for  the  purpose  of  compliance  by  an 
employer  with  the  requirements  of 
section  1310  of  the  PHS  Act  and  subpart 
E  of  this  part.  Under  these  requirements, 
the  employer  must  include  the  HMO  in 
its  health  benefits  plan  so  long  as  the 
HMD’s  qualification  has  not  b^n 
revoked  imder  section  1312(b)  of  the 
PHS  Act  and  §  417.163(d). 

2.  Section  417.142  is  revised  to  read 
as  follows: 

§  41 7.1 42  Requirements  for  qualification. 

On  the  basis  of  an  application 
submitted  in  accordance  with  this 
subpart  and  any  additional  information 
and  investigation  (including  site  visits) 
that  HCFA  may  require: 

(a)  HCFA  determines  that  the 
applicant  is  an.  operational  qualified 
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HMO  if  HCFA  finds  that  the  applicant 
meets  the  requirements  of  subpauts  B 
and  C  of  this  part  and  §§  417.168  and 
417.169,  and  the  applicant  provides 
written  assmances  satisfactory  to  HCFA, 
within  30  days  of  the  date  of  HCFA’s 
determination,  that  it: 

(1)  Provides  and  will  provide  basic 
health  services  (and  any  contracted  for 
supplemental  health  services)  to  its 
enrollees; 

(2)  Provides  and  will  provide  these 
services  in  the  manner  prescribed  by 
section  1301(b)  of  the  PHS  Act  and 
subpart  B  of  this  part  and  §§  417.168 
and  417.169; 

(3)  Is  organized  and  operated,  and 
will  continue  to  be  organized  and 
operated,  in  the  manner  prescribed  by 
section  1301(c)  of  the  PHS  Act  and 
subpart  C  of  this  part  and  §§  417.168 
and  417.169; 

(4)  Under  arrangements  that  safeguard 
the  confidentiality  of  patient 
information  and  records,  will  provide 
access  to  HCFA  and  the  Comptroller 
General  or  any  of  their  duly  authorized 
representatives  for  the  purpose  of  audit, 
examination  or  evaluation  to  any  books, 
documents,  papers,  and  records  of  the 
entity  relating  to  its  operations  as  an 
HMO,  and  to  any  facilities  operated  by 
the  entity;  and 

(5)  Will  continue  to  comply  with  any 
other  assurances  that  the  entity  has 
given  to  HCFA. 

(b)  HCFA  may  determine  that  an 
applicant  is  a  transitionally  qualified 
HMO  upon  finding  that  it  currently  is 
organized  and  is  providing  prepaid 
health  services  as  describe  in  this 
paragraph  and  if  it  provides  written 
assurances  satisfactory  to  HCFA,  within 
30  days  of  the  date  of  HCFA’s 
determination,  that  it  will: 

(1)  With  respect  to  all  new  group  and 
individual  (nongroup)  contracts  that  it 
enters  into  after  the  date  of  HCFA’s 
determination,  provide  basic  health 
services  (and  any  contracted  for 
supplemental  health  services)  to 
enrollees  enrolled  under  these  contracts 
and  will  provide  these  services  in  the 
manner  prescribed  by  subpart  B  of  this 
part  and  §§417.168  and  417.169,  and 
with  respect  to  these  enrollees  will  be 
organized  and  operated  in  accordance 
with  subpart  C  of  this  part  and 
§§417.168  and  417.169. 

(2)  With  respect  to  its  group  and 
individual  contracts  that  are  in  effect  on 
the  date  of  HCFA’s  determination  and 
that  are  renewed  or  renegotiated  during 
the  period  approved  by  HCFA  under 
paragraph  (b)(2)(iii)  of  this  section  in 
accordance  with  the  plan  so  approved: 

(i)  Provide  at  least  those  services 
specified  in  the  following  sections 
(except  that  these  services  may  be 


limited  as  to  time  and  cost): 

§  417.101(a)(1)  (physician  services); 

§  417.101(a)(2)  (outpatient  services  and 
inpatient  hospital  services)  except  that 
inpatient  hospital  services  or  outpatient 
services  by  a  hospital,  or  both,  need  not 
be  provided,  or  paid  for  by  the  HMO  if 
the  HMO  can  show  that  these  services 
are,  or  insurance  for  these  services  is, 
being  provided  through  arrangements 
made  by  entities  other  than  the  HMO; 

§  417.101(a)(3)  (medically  necessary 
emergency  .health  services);  and 
§  100.102(a)(6)  (diagnostic  laboratory 
and  diagnostic  and  therapeutic 
radiologic  services); 

(ii)  Be  organized  and  operated  in 
accordance  with  subpart  C  of  this  part 
and  §§  417.68  and  417.69,  except  that — 

(A)  It  need  not  assume  full  financial 
risk  for  the  provision  of  basic  health 
services  as  required  by  §  417.120(b);  and 

(B)  It  need  not  abide  by  the  insurance 
limitations  of  §417.120  (b)(1)  and  (b)(3); 

(iii)  Provide  that  payment  for  basic 
health  services  will  be  in  accordance 
with  §  417.104  except  that  it  need  not 
comply  with — 

(A)  The  requirements  for  a 
community  rating  system  as  set  forth  in 
§  417.104(a)(3); 

(B)  The  limitations  on  copayments  as 
set  forth  in  §  417.104(a)(4);  and 

(C)  The  requirement  of  §  417.105(b) 
that  supplemental  health  services 
payments  that  are  fixed  on  a 
prepayment  basis  be  fixed  under  a 
community  rating  system; 

(iv)  Implement  a  time-phased  plan 
acceptable  to  HCFA  which  specifies 
definite  steps  for  meeting,  at  the  time  of 
renewal  of  each  group  or  individual 
contract,  but  no  later  than  3  years  after 
the  date  of  HCFA’s  determination,  all 
the  requirements  of  subparts  B  and  C  of 
this  part  and  §§  417.168  and  417.169; 
wd 

(v)  Upon  completion  of  the  time- 
phased  plan — 

(A)  Provide  basic  and  supplemental 
health  services  to  all  of  its  enrollees; 

(B)  Provide  these  services  to  all  of  its 
enrollees  in  the  manner  prescribed  by 
subpart  B  of  this  part  and  §§  417.168 
and  417.169;  and 

(C)  Be  organized  and  operate  in  the 
manner  prescribed  by  subpart  C  of  this 
part  and  §§  417.168  and  417.169. 

(c)  HCFA  may  determine  that  an 
applicant  is  a  preopmrational  qualified 
HMO  if  it  provides,  within  30  days  of 
HCFA’s  determination,  satisfactory 
assurances  that  it  will  become 
operational  within  60  days  following 
that  determination  and  will,  when  it 
becomes  operational,  meet  the 
requirements  of  subparts  B  and  C  of  this 
part  and  §§  417.168  and  417.169.  Upon 
notification  by  the  applicant  to  HCFA 


that  it  has  become  operational,  HCFA 
will,  within  30  days  of  this  notification, 
make  a  determination  whether  the 
applicant  is  an  operational  qualified 
HMO.  In  the  absence  of  this 
determination,  the  organization  is  not 
an  operational  qualified  HMO  even 
though  it  becomes  operational. 

(d)  If  HCFA  determines  that  an 
applicant  meets  the  requirements  for 
qualification  and  the  applicant  fails  to 
sign  its  assurances  within  30  days 
following  the  date  of  the  determination, 
then  HCFA  will  notify  the  applicant  in 
writing  that  its  application  is  considered 
withdrawn  and  that  it  is  not  a  qualified 
HMO. 

(e)  An  HMO  that  has  more  than  one 
regional  component,  as  described  in 
§417.104(b)(3)(iii).  will  be  considered 
qualified  for  those  regional  components 
for  which  assurances  have  been  signed 
in  accordance  with  this  section. 

F.  The  title  of  subpart  F  is  revised  and 
subpart  F  is  amended  as  set  forth  below: 

Subpart  F — Continued  Regulation  of 
Qualified  HMOa 

1.  Sections  417.160  through  417.162 
are  revised  to  read  as  follows: 

§  41 7.1 60  Purpose  and  applicability. 

This  subpart  applies  to  any  entity  that 
was  determined  by  HCFA  to  be  a 
qualified  health  maintenance 
organization  (HMO)  under  subpart  D  of 
this  part,  or  that  provided  written 
assurances  to  HCFA  as  a  condition  for 
receiving  financial  assistance  under 
subpart  V  of  this  part,  and  sets  forth 
procedures  for  enforcing  the  assurances 
given  to  HCFA  by  these  entities. 

§417.161  Compliance  with  asaurances. 

Any  entity  subject  to  this  subpart 
must  comply  with  the  assurances  that  it 
provided  to  HCFA.  unless  compliance  is 
waived  under  §  417.166. 

§  41 7.1 62  Reporting  requirementa. 

Entities  subject  to  this  subpart  must 
submit: 

(a)  The  reports  that  may  be  required 
by  HCFA  under  §  417.126,  and 

(b)  Any  additional  reports  HCFA  may 
reasonably  require. 

2.  Redesignated  §§417.168  and 
417.169  are  revised  to  read  as  follows: 

§  417.168  Special  requirementa:  titles  XVNI 
and  XIX  of  the  Social  Security  Act. 

(a)  As  provided  in  section  1307(d)  of 
the  PHS  Act.  an  HMO  that  otherwise 
complies  with  section  1301(b)  and 
section  1301(c)  of  the  PHS  Act,  and  with 
the  applicable  regulations  of  subparts  B 
and  C  of  this  part  and  §  417.169,  and 
that  has  enrollees  who  are  entitled  to 
insurance  benefits  under  title  XVIII  of 
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the  Act  or  to  medical  assistance  under 
a  State  plan  approved  under  title  XIX  of 
the  Act,  may  sUll  be  considered  to  be  an 
HMO  if,  with  respect  to  its  title  XVm 
and  title  XIX  enroUees,  it  provides 
services  and  is  operated  as  required  by 
title  XVin  or  title  XIX.  as  appropriate, 
and  by  implementing  regulations. 

(b)  Notwithstanding  any  inconsistent 
requirements  of  subparts  B  and  C  of  this 
part  and  $  417.169,  an  HMO  that  enters 
into  a  contract  with  HCFA  under  title 
XVm  of  the  Act  or  with  a  State  under 
title  XDC  of  the  Act  must,  with  respect 
to  its  enrollees  entitled  to  insurance 
benefits  or  medical  assistance  under 
those  titles,  comply  with  the  applicable 
title  XVm  or  title  XIX  requirements, 
including  deductible  and  coinsurance 
requirements,  enrollment  mix  and 
enrollment  practice  requirements,  in 
accordance  with  the  provisions  of  title 
XVm  or  the  title  XIX  State  plan  of  the 
State  with  which  it  is  contracting. 
Copayment  options  that  are  not  in 
accoidance  with  a  title  XDC  State  plan 
may  not  be  imposed  on  title  XDC 
enrollees. 

(c)  Any  grievance  procedines 
authorized  under  title  XVm  or  title  XDC 
of  the  Act  are  not  sup>erseded  by  the 
provisions  of  §  417.124(g). 

1417.169  Special  requirefnents:  Federal 
employee  heidth  benefits  program. 

An  entity  that  provides  health 
services  to  a  defined  population  on  a 
prepaid  basis  and  that  has  enrollees 
who  are  enrolled  under  the  health 
benefits  program  authorized  by  Chapter 
89  of  Title  5.  United  States  Code,  may 
be  considered  to  be  an  HMO  for 
purposes  of  receiving  assistance  imder 
this  part  if,  with  respect  to  its  other 
enrollees,  it — 

(a)  Provides  health  services  in 
accordance  with  section  1301(b)  of  the 
Act,  subpart  B  of  this  part,  and 
§417.168:  and 

(b)  Is  organized  and  operated  in  the 
manner  prescribed  by  section  1301(c)  of 
the  PHS  Act.  subpart  C  of  this  part,  and 
§417.168. 

G.  Subpart  J  is  amended  as  set  forth 
below: 

Subpaft  J — QMSiifying  ConcUtiona  for 
Madicara  Contracta 

1417.401  [AmandKl] 

1.  In  §  417.401  the  following  changes 
are  made: 

a.  The  following  definitions  are 
removed: 

Affiliated  organization. 

Current  demonstration  project 
Medicare  enrollee. 

Current  nonrisk  Medicare  enrollee. 

Current  risk  Medicare  enrollee. 


Eligible  organization. 

Enrollee. 

Entity  with  an  existing  cost  contract. 

Entity  with  an  existing  risksharing 
contract. 

Reasonable  cost  reimbursement 
contract. 

b.  The  definition  of  £!inej;gency 
services  is  revised  to  read  as  follows: 

1417.401  Definitions. 
***** 

Emergency  services  means  covered 
inpatient  or  outpatient  services  that — (1) 
Are  furnished  by  an  appropriate  source 
other  than  the  1^0  or  CMP; 

(2)  Are  needed  immediately  because 
of  an  injury  or  sudden  illness;  and 

(3)  Cannot  be  delayed  for  the  time 
required  to  reach  the  HMD’s  or  CMP’s 
providers  or  suppliers  (or  alternatives 
authorized  by  the  HMO  or  CMP) 
without  risk  of  permanent  damage  to  the 
patient’s  health. 

These  services  are  considered  to  be 
emergency  services  as  long  as  transfer  of 
the  enrollee  to  the  HMD’s  or  CMP’s 
source  of  health  care  or  designated 
alternative  is  precluded  because  of  risk 
to  the  enrollee’s  health  or  because 
transfer  would  be  unreasonable,  given 
the  distance  involved  in  the  transfer  and 
the  nature  of  the  medical  condition. 
***** 

c.  In  the  definition  of  Existing 
demonstration  project,  the  defined  term 
is  revised  to  read  Demonstration  project 
and  the  entire  definition  is  placed  in 
appropriate  alphabetical  order. 

a.  'Ine  definition  of  New  Medicare 
enrollee  is  revised  to  read  as  follows: 

•417.401  Deflnltiona. 
***** 

New  Medicare  enrollee  means  a 
Medicare  enrollee  who— 

(1)  Enrolls  with  an  HMD  or  CMP  after 
the  date  on  which  the  HMD  or  CMP  first 
enters  into  a  risk  contract  under  subpart 
L  of  this  part; 

(2)  Is  entitled  to  both  Part  A  and  Part 
B  benefits  under  Medicare  or  Part  B 
benefits  only  at  the  time  of  the 
enrollment;  and 

(3)  Was  not  enrolled  with  the  HMD  or 
Ch^  at  the  time  he  or  she  became 
entitled  to  benefits  under  Part  A  or 
eligible  to  enroll  in  Part  B  of  Medicare. 
***** 

e.  The  definition  of  New  risk  contract 
is  removed  and  a  definition  of  “Risk 
contract’’  is  added  to  read  as  follows: 

•417.401  Definitione. 
***** 

Risk  contract  means  a  contract 
entered  into  imder  section  1876(g)  of  the 
Act  on  or  after  February  1. 1985. 

***** 


f.  The  word  “organization”  in  its 
singular,  plural,  and  possessive  forms  is 
revised  to  read  “HMD  or  CMP",  “HMDs 
or  CMPs”,  and  “HMD’s  or  CMP’s”, 
respectively,  and  the  term  “elirible 
organization”  in  its  singular,  plural,  and 
possessive  forms,  is  revised  to  read 
“HMD  or  CMP”,  “HMDs  or  CMPs”,  and 
“HMD’s  or  CMP’s”,  respectively.  In  the 
following  definitions: 

Adjusted  average  per  capita  cost; 

Adjusted  community  rate; 

Arrangement  or  arrangements; 

Benefit  stabilization  fund; 

Geo^phic  area; 

Medicare  enrollee;  and 

Urgently  needed  services. 

2.  Section  417.402  is  revised  to  read 
as  follows: 

•417.402  Effective  date  of  Initial 
regulatlona. 

The  changes  made  to  section  1876  of 
the  Act  by  section  114  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
became  effective  on  February  1, 1985, 
the  effective  date  of  the  initial 
implementing  regulations. 

3.  Section  417.418  is  revised  to  read 
as  follows; 

•417.418  Qualifying  condition:  Quality 
aaaurance  program. 

(a)  Condition.  The  HMD  or  CMP  must 
make  arrangements  for  a  quality 
assurance  program  that  meets  the 
requirements  of  this  section. 

(b)  Standard.  An  HMD  or  CMP  must 
have  an  ongoing  quality  assurance 
program  that  meets  the  requirements  set 
forth  in  §  417.106(a). 

H.  Subpart  K  is  amended  as  set  forth 
below: 

Subpart  K — EnroHmant,  EntHlamant, 
and  blaanroHment  Under  Medicare 
Contract 

I.  Section  417.436  is  revised  to  read 
as  follows: 

•  417.436  Rules  for  enrolleoa. 

(a)  Maintaining  rules.  An  HMD  or 
Ch^  must  maintain  written  rules  that 
deal  with,  but  need  not  be  limited  to  the 
following; 

(1)  All  benefits  provided  under  the 
contract,  as  described  in  §  417.440. 

(2)  How  and  where  to  obtain  services 
from  or  through  the  HMD  or  CMP. 

(3)  The  restrictions  on  coverage  for 
services  furnished  from  sources  outside 
a  risk  HMD  or  CMP,  other  than 
emergency  services  and  urgently  needed 
services  (as  defined  in  §417.401). 

(4)  The  obligation  of  the  HMD  or  CMP 
to  assume  financial  responsibility  and 
provide  reasonable  reimbursement  for 
emergency  services  and  urgently  needed 
services  as  required  by  §  417.414(c). 
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(5)  Any  services  other  than  the 
emergency  or  urgently  needed  services 
that  the  1^0  or  CMP  chooses  to 
provide  as  permitted  by  this  part,  from 
sources  outside  the  HMO  or  CMP.  A 
cost  HMO  or  CMP  must  disclose  that  the 
enrollee  may  receive  services  through 
any  Medicare  providers  and  suppliers. 

(6)  Premium  information,  including 
the  amormt  (or  if  the  amoimt  cannot  ^ 
included,  the  telephone  number  of  the 
source  from  which  this  information  may 
be  obtained)  and  the  procedures  for 
paying  premiums  and  other  charges  for 
which  enrollees  may  be  liable. 

(7)  Grievance  and  appeal  procedures. 

(8)  Disenrollment  n^nts. 

(9)  The  obligation  of  an  enrollee  who 
is  leaving  the  HMD’s  or  CMP’s 
geographic  area  for  more  than  90  days 
to  notify  the  HMO  or  CMP  of  the  move 
or  extended  absence  and  the  HMD’s  or 
CMP’s  policies  concerning  retention  of 
enrollees  who  leave  the  geographic  area 
for  more  than  90  days,  as  described  in 

§  417.460(a)(2). 

(10)  The  expiration  date  of  the 
Medicare  contract  with  HCFA  and 
notice  that  both  HCFA  and  the  HMO  or 
CMP  are  authorized  by  law  to  terminate 
or  refuse  to  renew  the  contract,  and  that 
termination  or  nonrenewal  of  the 
contract  may  result  in  termination  of  the 
individual’s  enrollment  in  the  HMO  or 
CMP. 

(11)  Advanced  directives  as  specified 
in  paragraph  (d)  of  this  section. 

(12)  Any  other  matters  that  HCFA 
m^  prescribe. 

(o)  Availability  of  rules.  The  HMO  or 
CMP  must  fiimish  a  copy  of  the  rules  to 
each  Medicare  enrollee  at  the  time  of 
enrollment  and  at  least  annually 
thereafter. 

(c)  Changes  in  rules.  If  an  HMO  or 
CN^  changes  its  rules,  it  must  submit 
the  changes  to  HCFA  in  accordance 
with  §  417.428(a)(3),  and  notify  its 
Medicare  enrollees  of  the  changes  at 
least  30  days  before  the  effective  date  of 
the  changes. 

(d)  Advance  directives.  (1)  An  HMO 
or  C^  must  maintain  written  policies 
and  procedures  concerning  advance 
directives,  as  defined  in  §  489.100  of 
this  chapter,  with  respect  to  all  adult 
individuals  rec^eiAdng  medical  care  by  or 
through  the  HMO  or  CMP  and  are 
reouired  to: 

(i)  Provide  written  information  to 
those  individuals  concerning — 

(A)  Their  rights  under  State  law 
(whether  statutory  or  recognized  by  the 
courts  of  the  State)  to  make  decisions 
concerning  their  medical  care,  including 
the  right  to  accept  or  refuse  medical  or 
surgical  treatment  and  the  right  to 
formulate,  at  the  individual’s  option, 
advance  directives;  and 


(B)  The  HMD’s  or  CMP’s  written 
policies  respecting  the  implementation 
of  those  rights,  including  a  clear  and 
precise  statement  of  limitation  if  the 
HMO  or  CMP  cannot  implement  an 
advance  directive  as  a  matter  of 
conscience; 

(ii)  Provide  the  information  specified 
in  paragraph  (d)(l)(i)  of  this  section  to 
each  enrollee  at  the  time  of  enrollment; 

(iii)  Document  in  the  individual’s 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
directive; 

(iv)  Not  condition  the  provision  of 
care  or  otherwise  discriminate  against 
an  individual  based  on  whether  or  not 
the  individual  has  executed  an  advance 
directive; 

(v)  Ensure  compliance  with 
requirements  of  State  law  (whether 
statutory  or  recognized  by  the  courts  of 
the  State)  regarding  advance  directives; 

(vi)  Provide  for  Question  of  staff 
concerning  its  policies  and  procedures 
on  advance  directives;  and 

(vii)  Provide  for  community  education 
regarding  advance  directives  either 
directly  or  in  concert  with  other 
providers  or  entities. 

(2)  The  HMO  or  CMP— 

(i)  Is  not  required  to  provide  care  that 
conflicts  with  an  advance  directive. 

(ii)  Is  not  required  to  implement  an 
advance  directive  if,  as  a  matter  of 
conscience,  the  provider  cannot 
implement  an  advance  directive  and 
State  law  allows  any  health  care 
provider  or  any  agency  of  the  provider 
to  conscientiously  object. 

2.  Section  417.444  is  revised  to  read 
as  follows: 

§  417.444  Special  rules  for  certain 
enrollees  of  risk  HMOe  and  CMPa. 

(a)  Applicability.  This  section  applies 
to  any  Medicare  enrollee  of  a  risk  HMO 
or  who  meets  the  following 
conditions: 

(1)  On  February  1, 1985,  was 
enrolled — 

(1)  In  an  HMO  or  CMP  that  had  in 
e^ct  a  cost  contract  entered  into  under 
section  1876  of  the  Act  in  accordance 
with  regulations  in  effect  before 
February  1, 1985;  or 

(ii)  In  an  HCPP  that  was  being 
reimbursed  on  a  reasonable  cost  basis 
under  section  1833(a)(1)(A)  of  the  Act. 

(2)  Has  continued  enrollment  in  the 
same  entity  without  interruption  or 
disenrolled  after  February  1, 1985,  and 
later  reenrolled  in  the  same  entity. 

(b)  Retention  of  nonrisk  status — (1)  A 
“nonrisk”  enrollee  is  a  Medicare 
beneficiary  who  meets  the  conditions  of 
paragraph  (a)  of  this  section  and  is 
enrolled  in  an  entity  that  enters  into  a 
risk  contract  as  an  HMO  or  CMP.  A 


"nonrisk”  enrollee  may  retain  nonrisk 
status  indefinitely  unless  HCFA 
determines  under  paragraph  (c)(1)  of 
this  section,  that  the  enroflee’s  status 
must  be  changed,  or  the  enrollee 
requests  the  (^ange,  as  provided  in 
paragraph  (c)(2)  of  this  section. 

(2)  A  nonrisk  enrollee  of  a  risk  HMO 
or  pMP  is  not  entitled  to  additional 
benefits  under  §  417.442. 

(c)  Conversion  to  risk  status — (1) 
Conversion  based  on  HCFA 
determination.  If  HCFA  determines  that, 
for  administrative  reasons  or  because 
there  are  fewer  than  75  current  nonrisk 
Medicare  enrollees  remaining  in  the 
HMO  or  CMP,  all  of  its  nonrisk 
Medicare  enrollees  must  be  covered 
rmder  the  risk  provisions  of  the 
contract,  the  conversion  process  is  as 
follows: 

(1)  HCFA  notifies  each  affected 
enrollee  of  the  decision  at  least  90  days 
prior  to  the  effective  date. 

(ii)  The  nonrisk  Medicare  enrollees 
complete  and  sign  forms  stating  that 
they  understand  and  accept  the  new 
rules  and  benefits  that  will  be 
applicable  to  them. 

(iii)  The  HMO  or  CMP  notifies  each 
affected  enrollee,  in  writing,  at  least  30 
days  in  advance,  of  the  date  upon  which 
his  or  her  coverage  imder  the  risk 
portion  of  the  contract  takes  effect. 

(2)  Conversion  based  on  enrollee's 
request.  A  nonrisk  Medicare  enrollee 
requests,  using  a  form  identical  or 
similar  to  the  form  described  in 
paragraph  (c)(1)  of  this  section,  that  he 
or  she  1^  covered  under  the  risk  portion 
of  the  contract, 

(d)  Notification.  An  HMO  or  CMP 
converting  from  a  cost  contract  to  a  risk 
contract  must,  within  60  days  of  signing 
the  risk  contract,  inform  nonrisk 
enrollees  of  their  right  to  remain  nonrisk 
Medicare  enrollees  or  to  convert  to  risk 
enrollment  at  any  time  in  accordance 
with  paragraph  (c)(2)  of  this  section. 

3.  Section  417.460  revised  to  read  as 
follows: 

§417.460  OtoanroHmant  of  benefleiarlM 
and  termination  of  payments  to  an  HMO  or 
CMP. 

(a)  Disenrollment  of  health  insurance 
program  beneficiaries.  An  HMO  or  CMP 
may  not,  orally  or  in  writing,  or  by  any 
action  or  inaction,  request  or  encourage 
a  Medicare  enrollee  to  disenroll,  except 
in  the  following  circumstances: 

(1)  Failure  to  pay  premiums — (i)  Basic 
rules.  Except  as  specified  in  paragraph 
(a)(l)(iii)  of  this  section,  an  HMO  or 
C^  may  disenroll  a  Medicare  enrollee 
who  fails  to  pay  premiums  or  other 
charges  impost  by  the  HMO  or  CMP 
for  deductible  and  coinsurance  amounts 
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for  which  the  enrollee  is  liable,  if  the 
HMO  or  CMP — 

(A)  Can  demonstrate  to  HCFA  that  it 
made  reasonable  efforts  to  collect  the 
unpaid  amount; 

(b)  Gives  the  enrollee  written  notice 
of  disenrollment,  including  an 
explanation  of  the  enrollee’s  right  to  a 
hearing  xinder  the  HMO’s  or  CMP’s 
grievance  procedures:  and  ' 

(C)  Senas  the  notice  of  disenrollment 
to  the  enrollee  before  it  notifies  HCFA. 

(ii)  When  HCFA’s  liabilitv ends  (A) 
HCFA’s  liability  for  monthly  capitation 
payments  to  the  HMO  or  on  behalf 
of  the  enrollee  ends  as  of  the  first  day 
of  the  month  following  the  month  in 
which  disenrollment  is  effective,  as 
shown  on  HCFA  records. 

(B)  Disenrollment  will  be  effective  no 
earlier  than  the  month  immediately 
after,  and  no  later  than  the  third  month 
after,  the  month  in  which  HCFA 
receives  the  disenrollment  notice  in 
acceptable  form. 

(iii)  Exception.  If  a  Medicare  enrollee 
of  an  HMO  or  CMP  fails  to  pay  the 
separate  premium  (or  the  corresponding 
portion  of  a  single  premium)  for 
optional  supplemental  benefits  (that  is, 
a  package  of  benefits  that  an  enrollee  is 
not  required  to  accept)  but  pays  the 
premium  for  the  deductible  and 
coinsurance  amounts,  the  HMO  or  CMP 
may  discontinue  the  optional 
supplemental  benefits  but  may  not 
disenroll  the  enrollee. 

(2)  Enrollee  moves  out  of  the  HMO’s 
or  CMP’s  geographic  areo-Hi)  Basic 
rule.  Except  as  provided  in  paragraph 
(a)(2)(iv)  of  this  section,  an  HMO  or 
CMP  must  disenroll  a  Medicare  enrollee 
who  moves  out  of  its  geographic  area 
and  does  not  voluntarily  disenroll  under 
paragraph  (b)  of  this  section  if  the  HMO 
or  CMP — 

(A)  Establishes,  on  the  basis  of  a 
written  statement  from  the  enrollee  or 
other  evidence  acceptable  to  HCFA,  that 
the  enrollee  has  permanently  moved  out 
of  its  geographic  area;  and 

(B)  Complies  with  the  notice 
requirements  set  forth  in  paragraph 
(a)(l)(i)  of  this  section. 

(ii)  Failure  to  disenroll  does  not 
expand  geographic  area.  If  the  HMO  or 
Cf^  does  not  disenroll  an  enrollee  who 
moved  out  of  its  geographic  area,  that 
area  is  not  automatically  expanded  to 
encompass  the  location  of  the  enrollee’s 
new  residence. 

(iii)  When  HCFA’s  liability  ends  The 
provisions  of  paragraph  (a)(l)(ii)  of  this 
section  apply. 

(iv)  Exception.  An  HMO  or  CMP  may 
retain  a  M^icare  enrollee  who  is  absent 
from  its  geographic  area  for  an  extended 
period,  but  who  remains  within  the 
United  States  as  defined  in  §  400  200  of 


this  chapter  if  the  enrollee  agrees.  For 
purposes  of  this  exception,  the 
following  provisions  apply: 

(A)  An  absence  for  an  extended 
period  means  an  iminterrupted  absence 
from  the  HMO’s  or  CMP’s  geographic 
area  for  more  than  90  days  but  less  than 
one  year. 

(B)  The  HMO  or  CMP  and  the  enrollee 
may  mutually  agree  upon  restrictions 
for  obtaining  services  while  the  enrollee 
is  absent  for  an  extended  period  from 
the  HMO’s  or  CMP’s  geographic  area. 
However,  restrictions  may  not  be 
imposed  on  the  scope  of  services 
described  in  §  471  440. 

(C)  When  the  enrollee  returns  to  the 
HMO’s  or  CMP's  geographic  area,  the 
restrictions  imder  §  417.448(a),  which 
prohibit  Medicare  payment  for  services 
not  provided  or  arranged  for  by  the 
HMO  or  CMP  apply  again  immediately. 

(D)  HMOs  and  CMPs  that  choose  to 
exercise  this  exception  must  make  the 
option  available  to  all  Medicare 
enrollees  who  are  absent  for  an 
extended  period  from  the  HMO’s  or 
CMP’s  geographic  area.  (However, 

HMOs  and  CMPs  may  limit  this  option 
to  enrollees  who  go  to  a  geographic  area 
served  by  an  affiliated  HMO  or  CMP.) 

(E)  If  the  enrollee  fails  to  return  to  the 
HMO’s  or  CMP’s  geographic  area  within 
1  year  of  the  date  he  or  she  left  the 
geographic  area,  then  the  HMO  or  CMP 
must  disenroll  the  beneficiary  on  the 
first  day  of  the  month  following  the 
anniversary  of  the  date  the  enrollee  left 
the  geographic  area  under  the 
provisions  of  paragraph  (a)(2)(i)  of  this 
section. 

(F)  As  used  in  this  paragraph 
“affiliated  HMO  or  CMP’’  means  an 
HMO  or  CMP  that  is  under  common 
ownership  or  control  of  the  HMO  or 
CMP  that  seeks  to  retain  the  absent 
enrollees,  or  has  in  effect  an  agreement 
to  furnish  services  to  enrollees  who  are 
on  an  extended  absence  from  the 
geographic  area  of  the  HMO  or  CMP  that 
seeks  to  retain  them 

(3)  Failure  to  convert  to  risk 
provisions  of  contract — (i) 

Disenrollment  and  notice  A  risk  HMO 
or  CMP  must  disenroll  a  current  nonrisk 
Medicare  enrollee  if  the  enrollee  refuses 
to  convert  to  the  risk  provisions  of  the 
HMO’s  or  CMP’s  contract  after  HCFA 
has  determined  under  §  417  444(a)(1) 
that  all  of  the  HMO’s  or  CMP’s  current 
nonrisk  Medicare  enrollees  must  be 
converted.  The  HMO  or  CMP  must  » 
notify  the  enrollee  that  failure  to  convert 
will  result  in  disenrollment.  'The  notice 
must  be  sent  at  least  30  days  before  the 
HMO  or  CMP  notifies  HCFA  of  the 
disenrollment. 


(ii)  When  HCFA’s  liability  ends.  The 
provisions  of  paragraph  (a)(l)(ii)  of  this 
section  apply. 

(4)  Enrollee  commits  fraud  or  pennits 

abuse  of  HMO  or  CMP  enrollment  card 
(i)  A  Medicare  beneficiary  may  be 
disenrolled  by  the  HMO  or  if  the 

beneficiary  knowingly  provides,  on  the 
application  form,  fraudulent 
information  upon  which  an  HMO  or 
CMP  relies  and  which  materially  affects 
his  or  her  eligibility  to  enroll  in  the 
HMO  or  CMP,  or  if  the  beneficiary 
intentionally  permits  others  to  use  his 
or  her  enrollment  card  to  receive 
services  from  the  HMO  or  CMP. 

(ii)  In  either  case,  the  HMO  or  CMP 
must  give  the  beneficiary  a  written 
notice  of  termination  of  enrollment.  *1110 
notice  must  be  mailed  to  the  enrollee 
prior  to  the  submission  of  the 
disenrollment  notice  to  HCFA.  The 
notice  must  include  an  explanation  of 
the  enrollee’s  right  to  have  the 
disenrollment  heard  under  the 
grievance  procedures  established  under 
§417.436. 

(iii)  HCFA’s  liability  for  monthly 
capitation  payments  to  the  HMO  or 

on  behalf  of  the  beneficiary 
terminates  as  of  the  first  day  of  the 
month  in  which  the  termination  of 
enrollment  is  made  effective,  as  shown 
on  HCFA  records.  In  no  event  may  that 
month  be  earlier  than  the  month 
immediately  following,  or  later  than  the 
third  month  following,  the  month  in 
which  the  disenrollment  notice  is '' 
received  in  acceptable  form  by  HCFA. 

(iv)  The  HMO  or  CMP  must  report  any 
disenrollment  made  under  the 
provisions  of  this  paragraph  (a)(4)  to  the 
Inspector  General  of  the  department. 

(5)  Enrollee’s  entitlement  to  benefits 
under  the  supplementary  medical 
insurance  program  ends,  (i)  HCFA’s 
liability  for  monthly  capitation 
payments  to  the  HMO  or  CMP  on  behalf 
of  the  beneficiary  ends  with  the  month 
immediately  following  the  last  month  of 
entitlement  to  benefits  under  Part  B  of* 
Medicare.  The  beneficiary  may  be 
continued  as  an  enrollee  other  than  as 

a  Medicare  anrollee  by  the  HMO  or  CMP 
under  its  regular  plan  if  the  HMO  or 
CMP  and  the  enrollee  so  choose. 

(ii)  If  an  enrollee  loses  entitlement  to 
benefits  under  Part  A  of  Medicare  but 
remains  entitled  to  benefits  under  Part 
B,  the  enrollee  automatically  continues 
as  a  Medicare  enrollee  of  the  HMO  or 
CMP  and  is  entitled  to  receive  and  have 
payment  made  for  Part  B  services 
beginning  with  the  month  immediately 
following  the  last  month  of  his  or  her 
entitlement  of  Part  A  benefits. 

(6)  Disenrollment  for  cause— (i)  When 
cause  may  be  cited  An  HMO  or  CMP 
may  disenroll  a  Medicare  enrollee  for 
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cause  if  the  enrollee's  behavior  is 
disruptive,  unruly,  abusive,  or 
uncooperative  to  the  extent  that  his  or 
her  continuing  enrollment  in  the  HMO 
or  CMP  seriously  impairs  the  HMO’s  or 
CMP’s  ability  to  furnish  services  to 
either  the  pt^cular  enrollee  or  other 
enrollees. 

(ii)  Effort  to  resolve  the  problem.  The 
HMO  or  CMP  must  make  a  serious  effort 
to  resolve  the  problem  presented  by  the 
enrollee,  including  the  use  (or 
attempted  use)  of  internal  grievance 
procedures. 

(iii)  Consideration  of  extenuating 
circumstances.  The  HMO  or  CMP  must 
ascertain  that  the  enrollee’s  behavior  is 
not  related  to  the  use  of  medical 
services  or  mental  illness. 

(iv)  Documentation.  The  HMO  or 
must  document  the  problems, 

efforts,  and  medical  conditions  as 
described  in  paragraphs  (a)(6)(i), 

(a](6)(ii),  and  (a)(6)(iii)  of  this  section. 

(v)  HCFA  review  of  an  HMO’s  or 
C^'s  proposed  disenrollment  HCFA 
decides  based  on  a  review  of  the 
documentation  submitted  by  the  HMO 
or  C^MP,  whether  disenrollment 
requirements  have  been  met.  HCFA 
mejces  this  decision  20  working  days  of 
receipt  of  the  documentation  material, 
and  notifies  the  HMO  or  CMP  within  5 
worldly  days  after  making  its  decision. 

(vi)  Effective  date  of  disenrollment  If 
HCTA  permits  an  HMO  or  CMP  to 
disenroll  an  enrollee  for  cause,  the 
disenrollment  takes  effect  on  the  first 
day  of  the  calendar  month  after  the 
month  in  which  the  HMO  or  CMP 
complies  with  the  notice  requirements 
in  paragraphs  (a)(l)(i)(B)  and  (a)(l)(i](C) 
of  this  section  (other  than  the  right  to  a 
hearing  as  described  in  paragraph 
(a](l)(i)(B)  of  this  section). 

(vii)  When  HCFA’s  liability  ends.  The 
provisions  of  paragraph  (a)(l)(ii)(A)  of 
this  section  apply. 

(7)  Death  of  the  enrollee.  HCFA’s 
liability  for  payments  to  the  HMO  or 
CMP  on  behalf  of  a  Medicare  enrollee 
who  dies  ends  as  of  the  first  day  of  the 
month  following  the  month  of  death. 

(b)  Disenrollment  by  the  enrollee.  (1) 
A  Medicare  enrollee  may  disenroll  at 
any  time  by  giving  the  HMO  or  CMP  a 
signed,  dated  request  in  the  form  and 
manner  prescribed  by  the  HMO  or  CMP. 
The  enrollee  may  request  a  certain 
disenrollment  date  but  it  may  be  no 
earlier  than  the  first  day  of  the  month 
following  the  month  in  which  the  HMO 
or  CMP  receives  the  request.  The  HMO 
or  CMP  must  submit  a  disenrollment 
notice  to  HCFA  pronmtly. 

(2)  An  HMO  or  CMP  must  provide  the 
enrollee  with  a  copy  of  the  written 
request  for  disenrollment.  Risk  HMOs 
and  CMPs  must  also  provide  a  written 


statement  explaining  that  the  enrollee 
remains  enrolled  in  the  HMO  or  CMP 
until  the  effective  date  of  the 
disenrollment,  until  that  date,  and  is 
subject  to  the  restrictions  of  §  417.448(a) 
which  prohibit  Medicare  payment  for 
services  not  provided  or  arranged  for  by 
the  HMO  or  CMP. 

(3)  HCFA’s  responsibility  for 
payments  to  the  HMO  or  CMP  ends  with 
the  close  of  the  month  of  termination 
requested  by  the  enrollee. 

(4)  If  the  HMO  or  CMP  fails  to  submit 
the  correct  and  complete  notice  required 
in  paragraph  (b)(1)  of  this  section  on  a 
timely  basis,  the  HMO  or  CMP  must 
reimburse  HCFA  for  any  capitation 
payments  received  after  the  month  in 
which  payments  would  have  ceased  if 
the  requirement  had  been  met  timely. 

(c)  Effect  of  termination  or  default  of 
contract — (1)  Termination  of  contract.  If 
the  contract  between  HCFA  and  the 
HMO  or  CMP  is  terminated  by  mutual 
consent  or  by  imilateral  action  of  either 
party,  HCFA’s  liability  for  payments 
ends  as  of  the  first  day  of  the  month 
after  the  last  month  for  which  the 
contract  is  in  effect. 

(2)  Default  of  contract.  If  the  HMO  or 
CMP  defaults  on  the  contract  before  the 
end  of  the  contract  year  because  of 
bankruptcy  or  other  reasons,  HCFA — 

(i)  Determines  the  month  in  which  its 
liability  for  payments  ends;  and 

(ii)  Notifies  the  HMO  or  CMP  and  all 
affected  Medicare  enrollees  as  soon  as 
practicable. 

I.  Subpart  P  is  amended  as  set  forth 
below: 

Subpart  P — Medicare  Payment:  Risk 
Basis 

1.  Section  417.590  is  revised  to  read 
as  follows: 

§41 7.590  Computation  of  the  average  of 
the  per  capita  rates  of  payment 

(a)  Computation  by  the  HMO  or  CMP. 
As  indicated  in  §  417.584(b),  before  an 
HMO’s  or  CMP’s  contract  period  begins, 
HCFA  determines  a  per  capita  rate  of 
payment  for  each  class  of  the  HMO’s  or 
CMP’s  Medicare  enrollees.  In  order  to 
determine  the  additional  benefits 
required  under  §  417.592,  weighted 
averages  of  those  per  capita  rates  must 
be  computed  separately  for  enrollees 
entitled  to  Part  A  and  Part  B,  and  for 
enrollees  entitled  only  to  Part  B.  Except 
as  provided  in  paragraph  (b)  of  this 
section,  the  HMO  or  CMP  must  make 
the  computations. 

(b)  Computation  by  HCFA.  If  the  HMO 
or  CMP  claims  to  have  insufficient 
enrollment  experience  to  make  the 
computations  required  by  paragraph  (a) 
of  this  section,  and  HCFA  agrees  with 
the  claim,  HCFA  makes  the 


computations,  using  the  best  available 
information,  which  may  include  the 
enrollment  experience  of  other  risk 
HMOs  and  CMPs. 

2.  Section  417.597  is  revised  to  read 
as  follows: 

1417.597  Withdrawal  from  a  iMneflt 
atabiliaation  fund. 

(a)  Notification  to  HCFA.  An  HMO’s 
or  C^dP’s  request  to  make  a  withdrawal 
from  its  benefit  stabilization  fund  for 
use  during  a  contract  period  must  be 
made  when  the  HMO  or  CMP  notifies 
HCFA  of  its  ACR  and  the  average  of  its 
per  capita  rates  of  payment  for  that 
contract  period.  In  making  its  request, 
the  HMO  or  CMP  must — 

(1)  Indicate  how  it  intends  to  use  the 
withdrawn  amounts; 

(2)  Justify  the  need  for  the  withdrawal 
in  terms  of  stabilizing  the  additional 
benefits  it  provides  to  Medicare 
enrollees; 

(3)  Document  the  HMO’s  or  CMP’s 
experience  with  fluctuations  of  revenue 
requirements  relative  to  the  additional 
benefits  it  provides  to  Medicare 
enrollees;  and 

(4)  Document  its  experience  during 
the  contract  period  previous  to  the  one 
for  which  it  requests  withdrawal  to 
ensure  that  the  HMO  or  CMP  will  not 
be  using  the  withdrawn  amounts  to 
refinance  losses  suffered  during  that 
previous  contract  period. 

(b)  Criteria  for  nCFA  approval.  HCFA 
approves  a  request  for  a  withdrawal 
from  a  benefit  stabilization  fund  for  use 
during  the  next  contract  period  only  if — 

(1)  The  HMO’s  or  CMP’s  average  of  its 
per  capita  rates  of  payment  for  the  next 
contract  period  is  less  than  that  of  the 
previous  contract  period; 

(2)  The  HMO’s  or  CMP’s  ACR  for  the 
next  contract  period  is  significantly 
higher  than  that  of  the  previous  contract 
period;  or 

(3)  The  HMO’s  or  CMP’s  revenue 
requirements  for  the  next  contract 
period  for  providing  the  additional 
benefits  it  provided  during  the  previous 
contract  period  is  significantly  higher 
than  the  requirements  for  that  previous 
period  and  the  ACR  for  the  next  contract 
period  results  in  an  additional  benefits 
package  that  is  less  in  total  value  than 
that  of  the  previous  contract  period. 

(c)  Basis  for  denial.  HCFA  does  not 
approve  a  request  for  a  withdrawal  finm 
a  benefit  stabilization  fund  if  the 
withdrawal  would  allow  the  HMO  or 
CMP  to¬ 
ll)  Offer  without  charge  the 

supplemental  services  it  provides  to  its 
Medicare  enrollees  under  the  provisions 
of  §  417.440  (b)(2)  or  (b)(3);  or 

(2)  Refinance  prior  contract  period 
losses  or  to  avoid  losses  in  the 
upcoming  contract  period. 
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(d)  Fonn  of  payment.  Payment  of 
monies  withdrawn  from  a  benefit 
stabilization  fund  is  made,  in  equal 
parts,  as  an  additional  amount  to  the 
monthly  advance  payment  made  to  the 
HMO  or  CMP  under  §  417.584  during 
the  period  of  the  contract. 

J.  Subpart  Q  is  amended  as  set  forth 
below: 

Subpart  O— Beneficiary  Appeals 

Section  417.606  is  revised  to  read  as 
follows: 

4417.606  Initiel  delarminatiorw. 

(a)  Actions  that  are  initial 
determinations.  An  initial 
determination  is  a  determination  made 
by  an  HMO  or  CMP,  or  a  carrier  or 
intermediary  acting  for  the  HMO  or 
CMP,  concerning  the  rights  of  an 
enrollee  with  regard  to  services  payable 
imder  Medicare  that  are  furnished  by 
the  HMO  or  CMP.  An  initial 
determination  is  also  any  determination 
made  with  respect  to¬ 
ll)  Reimbiirsement  for  emergency  or 
urgently  needed  services; 

(2)  Any  other  health  services 
furnished  by  a  provider  or  supplier 
other  than  the  HMO  or  CMP  that  the 
enrollee  believes — 

(i)  Are  covered  imder  Medicare;  and 

(ii)  Should  have  been  furnished, 
arranged  for,  or  reimbursed  by  the  HMO 
or  CMP. 

(3)  The  HMO’s  or  CMP’s  refusal  to 

Erovide  services  that  the  enrollee 
elieves  it  should  furnish  or  arrange  for, 
when  the  enrollee  has  not  received  the 
services  outside  the  HMO  or  CMP. 

(b)  Actions  that  are  not  initial 
determinations.  The  following  are  not 
initial  determinations  for  purposes  of 
this  subpart: 

(1)  A  determination  regarding  services 
that  were  furnished  by  the  HMO  or  CMP 
either  directly  or  under  arrangement,  for 
which  the  enrollee  has  no  fuller 
obligation  for  payment. 

(2)  A  determination  regarding  services 
included  in  an  optional  supplemental 
plan  (see  §  417.440(b)(2)). 

(c)  Relation  to  grievances.  A 
determination  that  is  not  an  initial 
determination  is  subject  only  to  a 
grievance  procedure  under 
§  417.436(a)(2). 

K.  Subpart  V  is  amended  as  set  forth 
below: 

Subpart  V— Administration  of 
Outstanding  Loans  and  Loan 

Guarantaaa 

1.  Sections  417.910  and  417.911  are 
revised  to  read  as  follows: 


§  417.910  Scope  and  applicability. 

(a)  Scope.  This  subpart  sets  forth  the 
requirements  and  procedures  for  grants, 
loans,  and  loan  guarantees  awarded 
before  October  1986  imder  sections 
1303, 1304, 1305,  and  1305A  of  the  PHS 
Act. 

(b)  Applicability.  (1)  Sections  417.911 
through  417.915  apply,  in  general,  to  all 
three  types  of  financial  assistance 
granted  under  this  subpart. 

(2)  Sections  417  916  through  417.919 
apply  only  to  grants. 

(3)  Sections  417.920  through  417  926 
apply  to  grants  and  loan  guarantees  for 
plaiming  and  initial  development 
projects. 

(4)  Sections  417.930  through  417.937 
apply  to  loans  and  loan  guarantees  for 
initid  costs  of  operation. 

1417.911  Definitiona. 

As  used  in  this  subpart — 

Any  12~month  period  means  the  12- 
month  period  beginning  on  the  first  day 
of  any  month. 

Expansion  of  services  means — (1)  The 
addition  of  any  health  service  not 
previously  provided  by  or  through  the 
HMO,  that  requires  an  increase  in  the 
facilities,  equipment,  or  health 
professionals  of  the  HMO;  or 

(2)  The  improvement  or  upgrading  of 
existing  facilities  or  equipment,  or  an 
increase  in  the  number  of  categories  of 
health  professionals,  of  the  HMO  so  that 
the  HMO  could  provide  directly 
services  that  it  previously  provided 
through  contract  or  referral  or  which  it 
could  not  previously  provide  with  its 
existing  facilities  or  equipment. 

First  60  months  of  operation  or 
expansion  means  the  60-month  period 
beginning  on  the  first  day  of  the  month 
during  which  the  HMO  first  provided 
services  to  enrollees,  or  in  the  case  of 
significant  expansion,  first  provided 
services  in  accordance  with  its 
expansion  plan. 

Health  system  agency  means  an  entity 
that  has  bMn  designated  in  accordance 
with  section  1515  of  the  PHS  Act;  and 
the  term  State  health  planning  and 
development  agency  means  an  agency 
that  has  been  designated  in  accordance 
with  section  1521  of  the  PHS  Act. 

Initial  costs  of  operation  means  any 
cost  incurred  in  tlm  first  60  months  of 
an  operation  or  expansion  that  met  any 
of  the  following  rMuirements: 

(1)  Under  generally  accepted 
accounting  principles  or  under 
accounting  practices  prescribed  or 
permitted  by  State  regulatory  authority, 
was  not  a  capital  cost. 

(2)  Was  requdred  by  State  regulatory 
authority  to  meet  reserves  or  tangible 
net  eouity  requirements. 

(3)  Was  for  a  payment  made  to  reduce 
balance  sheet  liabilities  existing  at  the 


beginning  of  the  60-month  period,  but 
only  if — (i)  The  payment  had  been 
approved  in  writing  by  the  Secretary; 
and 

(ii)  The  total  of  these  payments  did 
not  exceed  20  percent  of  the  amovmt  of 
the  loan. 

(4)  Was  for  a  small  capital 
expenditure,  but  only  if — (i)  The  cost 
had  been  approved  in  writing  by  the 
Secretary;  and 

(ii)  The  total  of  these  costs  did  not 
exceed  $200,000  in  any  12-month 
period,  and  $400,000  during  the  first  60 
months  of  operation  or  expansion. 

Nonprofit  as  applied  to  a  private 
entity,  means  a  private  agency, 
institution,  or  organization,  no  part  of 
the  net  earnings  of  Mdiich  inures,  or  may 
lawfully  inure,  to  the  benefit  of  any 
private  shareholder  or  individual. 

Significant  expansion  means — (1)  A 
planned  substantial  increase  in  the 
enrollment  of  the  HMO,  that  requires  an 
increase  in  the  number  of  health 
professionals  serving  enrollees  of  the 
HMO  or  an  expansion  of  the  ph^ical 
capacity  of  the  HMO’s  total  hralth 
facilities;  or 

(2)  A  planned  expansion  of  the 
service  area  beyond  the  current  service 
area,  that  would  be  made  possible  by 
the  addition  of  health  service  delivery 
facilities  and  health  professionals  to 
serve  enrollees  at  a  new  site  or  sites  in 
areas  previously  without  service  sites. 

Small  capital  expenditure  means 
expenditures  for — (1)  Equipment  as 
defined  in  45  CFR  74.132;  or 

(2)  Alterations  and  renovations 
required  to  change  the  interior 
arrangements  or  other  physical 
characteristics  of  an  existing  facility  or 
installed  equipment,  so  that  it  may  be 
more  effectively  used  for  its  currently 
designated  purpose,  or  adapted  to  a 
changed  use. 

2.  Section  417.920  is  revised  to  read 
as  follows: 

§417.920  Planning  and  Initial 
davatopmant 

(a)  Under  section  1304  of  the  PHS 
Act,  grants  and  loan  gtiarantees  were 
awarded  for  projects  for  planning  and 
initial  development  of  HMOs, 

(b)  Plaiming  projects  included 
projects  for  any  of  the  following: 

(1)  Establishment  of  an  HMO. 

(2)  Significant  expansion  of  the 
HMO’s  enrollment  or  geographic  area. 

(c)  Initial  development  projects 
induded  projects  for  any  of  the 
following: 

(1)  Establishment  of  an  HMO. 

(2)  Significant  expansion  of  the 
HMO’s  enrollment  or  geographic  area. 

(3)  Expansion  of  the  range  or  amotmt 
of  services  furnished  by  the  HMO. 
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3.  Section  417  930  is  revised  to  read 
as  follows: 

§417.930  initM  costs  of  oparstion. 

Under  section  1305  of  the  PHS.  loans 
and  loan  guarantees  were  awarded  for 
initial  costs  of  operation  of  HMOs. 

§417.931  [Removed} 

4.  Section  417  931  is  removed. 

L.  Technical  Amendments 

§417.101  [Amended] 

1.  In  §417.101,  the  following  changes 
are  made: 

a.  Throughout  the  section,  “shall”  is 
changed  to  “must”  (9  times),  “member” 
and  “members”  are  changed  to 
“enrollee”  and  “enrollees”,  respectively 
(7  times).  “Public  Health  Service  Act”  is 
revised  to  read  “PHS  Act”  (3  times), 
and,  except  in  paragraphs  (a)(1).  (a)(2) 
and  (a)(8),  “which”  is  chang^  to  “that" 
(4  times). 

b.  In  paragraph  (a)(7),  “a  member’s”  is 
changed  to  “an  enrollee’s”. 

c.  In  paragraph  (c)  “§§417.100 
throu^  417.109”  is  revised  to  read 
“§§  417.101  through  417.106  and 
§§417.168  and  417.169”. 

d.  In  paragraph  (d)(16),  “the 
Secretary”  is  chang^  to  “HCFA”. 

§417.143  [Amended] 

2.  In  §  417.143,  the  following  changes 
are  made: 

a.  In  paragraph  (b)(2).  “Public  Health 
Service  Act”  is  revised  to  read  ‘THS 
Act”.  “§§417.100  through  417.109  and 
417.140  through  417.144  of  this 
subpart”  is  revised  to  read  “subparts  B 
and  C  of  this  part,  this  subpart  D.  and 
§§  417.168  and  417.169  of  subpart  T’. 

b.  In  paragraph  “§§417.140 
through  417.144”  is  revised  to  read 
“this  subpart”. 

§417.144  [Amended] 

3.  In  §  417.144,  the  following  changes 
are  made: 

a.  In  paragraph  (a),  “§§417.100 
thrmigh  417.109  of  this  mbpart”  is 
revised  to  read  “subpaits  B  and  C  of  this 
part  and  §§417.168  and  417.169”. 

b.  In  paragraphs  (a)  through  (e),  “the 
Secretary”  is  changed  to  “HCFA”  (11 
times). 

c.  In  paragraphs  (a),  (c),  and  (d), 

“§§  417.140  tl^u^  417.144”  is  revised 
to  read  “this  subpart”. 

d.  In  paragraph  (b),  “which”  is 
changed  to  “that”,  and  “the  Secretary’s” 
is  changed  to  “HCFA's”. 

e.  In  paragraph  (d),  the  phrase  “of 
Health  and  Human  Services”  is 
removed. 

f.  In  paragraph  (e),  second  sentence, 
“contained”  is  changed  to  “obtained”. 


§417.150  [Amended] 

4.  In  §  417.150,  the  following  changes 
are  made: 

a.  The  introductory  text  is  revised  to 
read:  “As  used  in  this  subpart — ”. 

b.  In  the  definitions  of  “carrier”  and 
“employer”,  “which”  and  “which 
organization”  are  chan^d  to  “that”. 

c.  In  the  definition  of  “employee", 
“full-”  is  changed  to  “full-time”. 

d.  In  the  definition  of  “health  benefits 
plan”,  “of  this  subpart”  is  removed. 

e.  In  the  definition  of  “public  entity”, 
“Public  Health  Service”  is  changed  to 
“PHS”. 

§417.151  [Amended] 

5.  In  §  417.151,  the  following  changes 
are  made: 

a.  In  the  introductory  text, 

“§§  417.150  through  417.159”  is  revised 
to  read  “this  subpart”. 

b.  Throughout  the  section,  “which”  is 
changed  to  “that”  (4  times)  and  “Public 
Health  Service  Act”  is  revised  to  read 
“PHS  Act”. 

§417.152  [Amended] 

6.  In  §417.152,  the  following  changes 
are  made: 

a.  Throughout  the  section,  “which”  is 
changed  to  “that”  (3  times],  “shall”  is 
changed  to  “must”  (8  times),  “Public 
Health  Service  Act”  is  revis^  to  read 
“PHS  Act”,  and  “the  Secretary”  is 
changed  to  “HCFA”. 

b.  In  paragraph  (c),  “§§  417.140 
through  417.144  of  this  subpart”  is 
revis^  to  read  “subpart  D  of  this  part”. 

c.  In  paragraph  (c)(3).  “organization” 
is  changed  to  “HMO”,  “members  of  a 
medical  group(s)”  is  revised  to  read 
“members  of  ni^cal  groups”,  and 
“members  of  an  individual  practice 
association(s)”  is  revised  to  read 
“members  of  individual  practice 
associations”. 

d.  In  paragraph  (c)(4),  “through  an 
individual  practice  association(s)”  is 
revised  to  read  “through  individual 
practice  associations”,  and 
“membership”  is  dianged  to 
“enrollment”. 

e.  In  paragraph  (cK6),  “members"  is 
changed  to  “enrollees”. 

§417.153  [AmsfKtod] 

7.  In  §  417.153,  the  following  changes 
are  made: 

a.  The  term  “shall”  is  changed  to 
“must”  (2  times). 

b.  The  term  “memborship”  is  dianged 
to  “enrollment”  (3  times). 

c.  “§§  417.150  through  417.159”  is 
revised  to  read  "this  subpart”  (3  times). 

§417.154  [Annendsd] 

8.  In  §  417.154,  the  following  changes 
are  made: 


a.  In  the  heading,  and  throughout  the 
text,  “which”  is  changed  to  “that”  (9 
times). 

b.  In  paragraph  (a)  introductory  text, 
and  paragraphs  (a)(2),  (b)  introductory 
text  and  (c),  "§§  417.150  through 
417.159”  is  revised  to  read  “this 
subpeirt”. 

c.  In  paragraphs  (a)(l]  and  (a)(2). 
“organizations”  and  “organization”  are 
changed  to  “HMOs”  and  "HMO”, 
respectively. 

d  In  paragraph  (a)(2).  “shall”  Is 
changed  to  “must”  (2  times)  and 
“§  417.100”  is  changed  to  “417.1”. 

e.  In  paragraph  (b),  “shall”  is  changed 
to  “must”. 

f.  In  paragraphs  (b)  introductory  text, 
(b)(2)  and  (c),  “membership”  is  changed 
to  “enrollment”. 

§417.155  [Amended] 

9  In  §  417il55.  the  following  changes 
are  made: 

a.  In  paragraph  (a),  “which”  is 
changed  to  “that”  (2  times);  “shall”  is 
changed  to  “must”  the  first  two  times  it 
appears,  and  to  “may”  the  third  time; 
and  “§  417.107(c)  of  this  subpart”  and 
"§  417.107(c)”  are  revised  to  read 

“§  417.124(b)”. 

b.  In  paragraph  (b),  “shall”  is  changed 
to  “must”  (3  times). 

c.  In  paragraph  (c),  “membership”  is 
changed  to  “enrollment”,  “§§  417.150 
throii^  417.159”  is  revised  to  read 
“this  subpart”  (twice),  “shall”  is 
changed  to  “must”,  and  “which”  is 
changed  to  “that”. 

d.  In  paragraphs  (d)  and  (e),  “^udl”  is 
changed  to  “mxist”  (6  times), 

“members”  is  changed  to  “enrollees” 
(twice),  “membership”  is  changed  to 
“enrollment”,  and  “which”  is  Ranged 
to  “that”. 

e.  In  paragraph  (g),  “shall”  is  changed 
to  “may”. 

§417.157  [Amended] 

10.  In  §417.157,  the  following 
changes  are  made: 

a.  The  term  “shall”  is  changed  to 
“must”  in  paragraphs  (aKl).  (a)(3).  (b). 
(e),  (f),  (g)  introductory  text,  (g)(2).  and 
(h),  and  to“wiH”  in  paragraphs  (d)  and 

(g) (1). 

b.  The  term  “membearsliip”  is  dian^ 
to  “enrollment”  in  paragraphs  (b)  and 
(c). 

c.  The  term  “which”  is  dbanged  to 
"that”  in  paragraphs  (a)(2).  (gK2),  and 

(h) . 

d.  In  paragraph  (h),  “the  Secretary”  is 
changed  to  “HCFA”,  “h«”  is  changed 
to  “its”,  the  phrase  “to  the  Secretary”  is 
removed,  and  "§§417.150  tlirough 
417.159.”  is  revised  to  read  "this 
subpart.”. 
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1417.159  [AmMKM] 

11.  In  §417.159,  the  following 
changes  are  made; 

a.  In  the  heading,  “Public  Health 
Service”  is  changed  to  “PHS”,  and  “as 
amended”  is  removed  (twice). 

b.  In  the  text,  “§§417.150  Arough 
417.159”  is  revised  to  read  “this 
subpart”,  “membership”  is  changed  to 
“enrollment”,  and  “shall”  is  changed  to 
“must”. 

§417.163  [AmendMQ 

12.  In  §417.163,  the  following 
changes  are  made: 

a.  Throughout  the  section  (except  the 
second  time  it  app>ears  in  paragraph 
(d)(2))  “the  Secretary”  is  changed  to 
.“HCFA”  (26  times),  and  “his”  is 
changed  to  “its”  (3  times). 

b.  In  paragraph  (a),  “shall”  is  changed 
to  “must”  and  in  paragraph  (c),  “shall” 
is  changed  to  “will”  the  first  3  times  it 
appears  and  to  “must”  the  4th  and  5th 
times  it  appears. 

c.  In  paragraph  (b),  “he”  is  changed  to 
“it”-  (4  times),  “§§  417.160  through 
417.166”  is  revised  to  read  “this 
subpart”,  and  the  phrase  “to  him”  is 
removed. 

d.  In  paragraphs  (c),  (d)(1)  and  (d)(2), 
“which”  is  changed  to  “Aat”  (5  times). 

e.  In  paragraph  (d),  “Public  Health 
Service”  is  changed  to  “PHS”;  and 
“shall”  is  changed  to  “will”  the  first  5 
times  it  appears,  to  “must”  the  6th  and 
7th  times  it  appears,  and  to  “will”  the 
8th  time  it  appears;  “member”  and 
“members”  are  changed  to  “enrollee” 
and  “enrollees”,  respectively  (6  times); 
“him”  is  changed  to  “it”  (twice);  “it”  is 
changed  to  “the  HMO”;  and  “he”  is 
changed  to  “HCFA”  ftwice). 

§417.164  [Amwided] 

13.  In  §417.164,  the  following 
changes  are  made: 

a.  In  the  heading  of  the  section, 
“Public  Health  Service”  is  changed  to 
“PHS”. 

b.  In  paragraphs  (a)  and  (b), 
“§§417.150  through  417.159  of  this 
subpart”  is  revised  to  read  “subpart  E  of 
this  part”  (4  times). 

c.  In  paragraph  (c),  “§§417.120 
through  417.126  and  417.130  through 
417.137  of  this  subpart”  (s  revised  to 
read  “subpart  V  of  this  part”,  and 
“§§  417.140  through  417.144  of  this 
subpart”  is  revised  to  read  “subpart  D 
of  tMs  part”. 

§417.165  [Amended] 

14.  In  §417.165,  “Public  Health 
Service  Act”  is  revised  to  read  “PHS 
Act”,  and  “§§  417.140  through  417.144 
of  this  subpart”  is  revised  to  read 
“subpart  D  of  this  part”. 
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§417.400  [Amended] 

15.  In  paragraph  (b),  “It  also 
specifies”  is  revised  to  read  “Subparts 
N,  O,  and  P  set  forth”. 

§417.404  [Amended] 

16.  In  §  417.404,  “eligible 
organization”  is  changed  to  “HMO”  or 
CMP”  (5  times),  and  “§§417.470 
through  417.494”  is  revised  to  read 
“subpart  L  of  this  part”. 

§417.406  [Amended] 

17.  In  §417.406,  die  following 
changes  are  made: 

a.  The  heading  is  revised  to  read: 
“Application  and  determination.” 

b.  The  term  “eligible  organizations”  is 
changed  to  “HMO”  in  paragraph  (a)(2), 
and  to  “HMO  or  CMP”  elsewhere  in  the 
section  (4  times). 

c.  In  paragraph  (a)(3),  “Public  Health 
Service  Act”  is  revised  to  read  “PHS 
Act”,  and  “§§417.100  through  417.109” 
is  revised  to  read  “subparts  B  and  C  of 
this  part  and  §§  417.142, 417.168,  and 
417.169”. 

d.  In  paragraph  (b)(2), 

“§  417.494(b)(iii)”  is  changed  to  read 
“§  417.494(b)”. 

§417.407  [Amended] 

18.  In  §417.407,  the  following 
changes  are  made: 

a.  The  heading  is  revised  to  read: 
"Definitions  of  HMO  and  CMP." 

b.  Paragraph  (a)  is  revised  to  read: 

§  41 7.407  Definitions  of  HMO  and  CMP. 

(a)  State  law.  To  qualify  as  an  HMO 
or  CMP,  an  entity  must  be  organized 
under  the  laws  of  any  State  and  meet 
the  definition  tmder  paragraph  (b)  or  (c) 
of  this  section,  respectively. 
***** 

c.  In  paragraph  (b),  “Public  Health 
Service  (PHS)”  is  changed  to  “PHS”  and 
“§§  417.100  through  417.109”  is  revised 
to  read  “subparts  B  and  C  of  this  part 
and  §§  417.168  and  417.169”. 

d.  In  paragraph  (c),  “enrolled 
members”  is  changed  to  “enrollees” 
(thrice),  “member”  and  “enrolled 
member”  are  changed  to  “enrollee”, 

“§  417.107(b)”  is  changed  to 
“417.120(b)”,  and  “§§417.107(a)(l)(i) 
through  (iv)  and  (a)(3)”  is  revised  to 
read  “§§417.120(a)(l)(i)  through 
(a)(l)(iv)  and  417.122(a)”. 

§417.408  [Amended]  • 

19.  In  §  417.408,  the  following 
changes  are  made: 

a.  The  term  “organization”  is  changed 
to  “HMO  or  CMP”  (5  times)  and 
“organization’s”  is  changed  to  “HMO’s 
or  CMP’s”. 

b.  In  paragraph  (a),  “the  Assistant 
Secretary  for  Health  of  the  Department” 
is  changed  to  “HCFA”. 
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c.  In  paragraphs  (b)(2)  and  (c)(3), 

“§§  417.640  throu^  417.658”  is  revised 
to  read  “subpart  R  of  this  part”. 

§417.410  [Amended] 

20.  In  §417.410,  the  following 
changes  are  made: 

a.  The  terms  “organization"  and 
“eligible  organization”  are  changed  to 
“HMO  or  CMP”  (10  times)  and 
“organization’s”  is  changed  to  “HMO’s 
or  CMP’s”. 

b.  In  paragraph  (a),  “members”  is 
changed  to  “Medicare  beneficiaries  and 
other  individuals  and  groups”. 

c.  In  paragraph  (g),  “§§  417.530 
through  417.598”  is  revised  to  read 
“subparts  O  and  P  of  this  part”. 

§417.414  [Amended] 

21.  In  §  417.414,  the  following 
changes  are  made: 

a.  The  terms  “organization”, 
“organizations”  and  “organization’s” 
are  changed  to  “HMO  or  CMP”,  “HMOs 
or  CMPs”,  and  “HMO’s  or  CMP’s”, 
respectively  (18  changes). 

b.  In  paragraph  (c)(2),  “§§  417.600 
through  417.638”  is  revised  to  read 
“subpart  Q  of  this  part”. 

§417.418  [Amended] 

21a.  In  paragraph  (b)  of  §  417.418 
“417.107(h)”  is  changed  to 
“§  417.106(a)”. 

§417.420  [Amended] 

22.  In  §417.420,  the  following 
changes  are  made: 

a.  The  term  “organization”  is  changed 
to  “HMO  or  CMP”  (5  times). 

b.  In  paragraph  (a),  “§§417.470 
-through  417.494”  is  revised  to  read 

“subpart  L  of  this  part”. 

c.  to  paragraph  (c)(2)(ii),  “§§417.600 
through  417.638”  is  revised  to  read 
“subpart  Q  of  this  part”. 

§417.422  [Amended] 

23.  In  §417.422,  the  following 
changes  are  made: 

a.  In  the  heading  and  in  paragraph  (a), 
“organization”  and  “organizations”  are 
changed  to  “HMO  or  CMP”  and  “HMOs 
or  CMPs”,  respectively  (9  times). 

b.  In  paragraph  (a)(3),  “this  subpart  or 
Subpart  B  of  this  part”  is  revised  to  read 
“subpart  L  of  this  part”. 

c.  In  paragraphs  (b)  and  (c),  “eligible 
organizations”  is  changed  to  “an  HMO 
or  CMP”  (twice). 

§417.424  [Amended] 

24.  In  §  417.424,  the  following 
changes  are  made: 

a.  The  terms  “organization”  and 
“organization’s”  are  changed  to  “HMO 
or  CMP”  and  “HMO’s  and  CMP’s”, 
respectively  (9  times). 
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b.  In  paragraph  (aK2),  ‘*§§417.412 
through  417.418  of  this  part’*  is  revised 
to  read  “subpart  J  of  this  part”. 

§417.426  [Amended) 

25.  In  §  417.426,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1).  "eligihle 
organizations’*  is  changed  to  “HMOs 
and  CMPs’’. 

b.  In  paragraphs  (a)  through  (c), 
“organization”  and  “organization’s”  are 
changed  to  “HMO  and  CMP”  and 
“HMO’s  or  CMP’s”,  respectively  (6 
times). 

c.  In  paragraph  (c)  introductory  text, 
“new  mem^rs  of’  is  revised  to  read 
“new  enrollees  under”. 

§417.440  [Amended] 

26.  In  §417.440,  the  following 
changes  are  made: 

a.  In  the  heading  and  throughout  the 
section,  “organization”,  “organizations” 
and  “organization’s”  are  changed  to 
“HMO  or  CMP”,  “HMOs  or  CMPs”,  and 
HMO’s  or  CMP’s”,  respectively. 

b.  In  paragraph  (a)(2Kii).  “§§  417.600 
through  417.638”  is  revised  to  read 
“subpart  Q  of  this  part”. 

c.  paragraphs  (h)(1)  and  (h)(4)(ii), 
“and  supplies”  is  removed. 

d.  Paragraph  (b)(3)  is  revised  to  reed: 

§  417.440  Entitlement  to  health  care 
aervicea  from  an  HMO  or  CMP. 

*  ft  «  *  « 

(b)*  *  * 

(3)  Supplemental  services  imposed  by 
a  risk  HMO  or  CMP.  (i)  Subject  to 
HCFA’s  approval,  a  risk  HMO  or  CMP 
may  require  Medicare  enrollees  to 
accept  and  pay  for  services  in  addition 
to  those  covered  by  Medicare,  (ii)  If  the 
HMO  or  CMP  elects  this  option,  it  must 
impose  the  requirement  on  all  Medicare 
enrollees,  without  regard  to  health 
status,  (iii)  HCFA  approves 
supplemental  benefits  of  this  type  if 
HCFA  determines  that  imposition  of  the 
requirements  will  not  discourage  other 
Medicare  beneficiaries  from  enrolling  in 
the  risk  HMO  or  CMP. 

e.  In  paragraphs  (d)  introductory  text 
and  (e)  intr^uctory  text,  “of  this  part” 
is  removed. 

§417.448  [AiTMndecq 

27.  In  §  417.448,  the  following 
changes  are  made: 

a.  In  the  heeding  and  throughout  the 
section,  the  terms  “organization”, 
“organizaticms”,  and  “organization’s” 
are  changed  to  “HMO  or  CMP”,  “HMOs 
or  CMPs”  and  “HMO’s  or  CMP’s”, 
respectively. 

b.  In  paragraphs  (b)(2)  and  (b)(3), 
“Current”  is  removed,  and  “nonrisk”  is 
capitalized. 


c.  In  paragraph  (c),  “the”  is  inserted 
immediately  after  “the  organization 
and”  and  “membership”  is  changed  to 
“enrollment”. 

§417.450  [Amended] 

28.  In  §417.450,  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1),  “Medicare’s 
liability”  is  changed  to  “HCFA’s 
liability”. 

b.  In  paragraphs  (a),  (b),  and  (c) 
“organization”  is  changed  to  "HMO  or 
CMP”  (7  times). 

§417.452  [Amended] 

29.  In  §  417.452,  the  following 
changes  are  made: 

a.  Throughout  the  section,  except  in 
paragraph  (a)(2),  “organization”  and 
“organization’s”  are  changed  to  **HMO 
or  CMP”  and  “HMO’s  or  CMP’s”, 
respectively  (13  times). 

b.  In  paragraph  (b)  introductory  text, 
“or  §  417.444(b)”  is  removed. 

c.  In  paragraph  (c),  “payor”  is 
changed  to  “payer”. 

d.  At  the  end  of  paragraph  (e), 
“Medicare  enrollees  in  the 
organization”  is  revised  to  read 
“Medicare  enrollee  of  the  HMO  or 
CMP”. 

§417.456  [Amended] 

30.  In  §  417.456,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
“organization”  is  changed  to  “HMO  or 
CMP”  (11  times). 

b.  In  the  definition  of  amounts 
incorrectly  collected,  "Medicare”  is 
changed  to  “HCFA”  the  third  time  the 
word  appears. 

c.  In  paragraph  (a)(3),  “§§  417.600 
through  417.638”  is  revised  to  read 
“subpart  Q  of  this  part”. 

§417.470  [Amended] 

31.  In  §417.470,  the  following 
changes  are  made: 

a.  m  paragraph  (a),  ’*§§  417.472 
through  417.494  implement”  is  revised 
to  read  “This  subpart  implements”,  and 
“organization”  is  changed  to  "HMO  or 
CMP”. 

b.  In  paragraph  (b)  introductory  text, 
“Sections  417.472  through  417.494  set 
forth”  is  revised  to  read  “This  subpart 
sets  forth”. 

§417.472  [Amended) 

32.  In  §  417.472,  the  following 
chanras  are  made: 

a.  Throughout  the  section,  “eligible 
organization”  and  **OTganization”  are 
changed  to  “HMO  or  CMP”  (6  times). 

b.  In  paragraph  (f),  “of  this  part”  is 
removed. 

c.  In  paragraph  (g),  “the  Secretary”  is 
changed  to  “HCFA”,  and  “ho  or  she”  is 
changed  to  “it”. 


§417.478  [Amended] 

33.  In  §417.478,  the  following 
changes  are  made: 

a.  to  the  introductory  text  and  in 
paragraphs  (c)  and  (d),  “organization” 
and  “organization’s”  are  changed  to 
“HMO  or  CMP”  and  “HMO’s  or  CMP’s”, 
respectively. 

b.  to  paragraph  (c),  “members”  is 
changed  to  “enrollees”. 

c.  to  paragraph  (d),  **§417.107"  is 
changed  to  “§  417.126(a)”,  and  the  last 
sentence  is  removed. 

§417.492  [Amended] 

34.  In  §  417.492,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
“organization”  and  **organization*s”  are 
changed  to  “HMO  or  CMP”  and  “HMO’s 
or  CMP’s”,  respectively  (9  times). 

b.  to  paragraph  (b)(4),  “§§417.640 
through  417.682”  is  revised  to  road 
“subpart  R  of  this  part”. 

§417.494  [Amended] 

35.  to  §417.494,  the  following 
changes  are  made: 

a.  The  term  “organization”  and  its 
plural  and  possessive  forms  are  changed 
to  “HMOs  or  CMPs”,  and  “HMO’s  or 
CMP’s”,  respectively. 

b.  to  paragraph  (b)(l)(iv),  “subpart”  is 
changed  to  “part”. 

c.  to  paragraph  (b)(2),  “§§417.640 
through  417.682”  is  revised  to  read 
“subpart  R  of  this  part”. 

§417.520  [Amended] 

36.  to  §§417.520,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
“organization”  is  changed  to  “HMO  or 
CMP”  (6  times). 

b.  to  paragraph  ^)(2),  “§§417.472 
through  417.4^”  is  revised  to  read 
“subpart  L  of  this  part”, 

§417.522  [Amended] 

37.  to  §417.522,  the  following 
changes  are  made: 

a.  The  terms  “organization”  and 
“eligible  organization”  are  changed  to 
“HMO  or  C^dP”  (3  times). 

b.  to  paragraph  (a)(3)(iii),  “this 
subpart”  is  changed  to  "this  part”. 

§417.523  [Amended] 

38.  to  §  417.523,  the  following 
changes  are  made; 

a.  to  the  heading  and  throughout  the 
section,  “organization”  and  “eligible 
organization”  are  changed  to  “1^40  or 
CMP”  and  “organization’s”  is  Ranged 
to  “HMO’s  or  CMP’s”. 

b.  to  paragraph  (b)(2),  “this  subpart.” 
is  changed  to  “subpart  L  of  this  part.”. 

c.  to  paragraph  (c),  “applicable”  is 
inserteo  immediately  before 
“requirements”  and  **§§  417.410 
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through  417.418”  is  revised  to  read 
“subpart  J  of  this  part.”. 

1417.526  [Amwxtod] 

39.  In  §417.526,  the  following 
changes  are  made: 

a.  “Sections  417.530  through  417.576 
set  forth”  is  revised  to  read  “Subpart  O 
of  this  part  sets  forth”. 

b.  The  term  “eligible  organization”  is 
changed  to  “HMO  or  CMP”  (twice). 

c.  “§§417.580  through  417.598 
describe”  is  revised  to  read  “Subpart  P 
of  this  part  describes”. 

§417.528  [Amended] 

40.  In  §417.528,  the  following 
changes  are  made: 

a.  In  the  heading  and  throughout  the 
section,  “payor”  is  changed  to  “payer” 

(6  times),  and  “eligible  organization” 
and  “organization”  are  changed  to 
“HMO  or  CMP”  (7  times). 

b.  In  paragraph  (a),  “where  Medicare 
is  not  the  primary  payor”  is  revised  to 
read  “for  which  Medicare  is  not  the 
primary  payer”. 

§417.530  [AnwndMi] 

41.  In  §417.530,  the  following 
changes  are  made: 

a.  “Sections  417.530  through  417.576 
set  forth”  is  revised  to  read  “This 
subpart  sets  forth”. 

b.  Throughout  the  section, 
“organization”  is  changed  to  “HMO  or 
CMP”  (3  times). 

§417.536  [AmMtded] 

42.  In  §  417.536,  the  following 
changes  are  made: 

a.  In  the  heading,  “the  organizations” 
is  changed  to  “HMOs  and  (^IPs”. 

b.  In  paragraph  (a),  the  phrase  “are 
applicable  to  the  organization’s  costs 
when  incurred  by  an  organization  or  by 
providers  of  services  and  other  facilities 
owned  or  operated  by  the  organization, 
or  related  to  the  organization”  is  revised 
to  read  “are  applicable  to  the  costs 
incurred  by  an  HMO  or  CMP  or  by 
providers  and  other  facilities  owned  or 
operated  by  the  HMO  or  CMP  or  related 
to  it”. 

c.  Throughout  the  section,  except  in 
the  heading  to  paragraph  (k), 
“organization”  and  “organization’s”  are 
changed  to  “HMO  or  CMP”  and  “HMO’s 
or  CMP’s”,  respectively  (17  times). 

d.  In  paragraph  (f)(3),  “enrollee  or”  is 
revised  to  read  “enrollee  of’. 

e.  In  paragraph  (g),  “§  405.420”  is 
changed  to  “§  413.80”  and  “deductions 
for  revenue”  is  revised  to  read 
“deductions  from  revenue”. 

f.  In  the  heading  of  paragraph  (k), 
“organizations”  is  changed  to  “entities”. 

g.  In  paragraph  (m)(l),  “§§  405.542, 
405.544,  and  413.170”  is  revised  to  read 
“§§  413.170”. 


h.  In  paragraph  (m)(3).  “§413.110”  is 
revised  to  read  “§§405.517  and  410.29”. 

§417.546  [AmwidMl] 

43.  In  §  417.548,  the  following 
changes  are  made: 

a.  Throughout  the  section, 
“organization”  and  “organization’s”  are 
changed  to  “HMO  or  CMP”  and  “HMO’s 
or  CMP’s”,  respectively  (12  times). 

b.  In  paragraph  (a),  the  phrase 
“unless,  upon  the  organization’s 
petition  to  HCFA,  the  organization  can 
demonstrate”  is  revised  to  read  “unless 
the  HMO  or  CMP  petitions  HCFA  and 
demonstrates”. 

§417.550  [Amended] 

44.  In  §  417.550,  the  following 
changes  are  made: 

a.  b  paragraph  (a),  “Medicare 
reimburses”  is  revised  to  read  “HCFA 
reimburses”. 

b.  Throughout  the  section, 
“organization”  and  “organization’s”  are 
changed  to  “HMO  or  CMP”  and  “HMO’s 
or  CMP’s”,  respectively  (5  times). 

c.  In  paragraph  (d)(2),  “membership” 
is  changed  to  “enrollment”. 

§417.580  [Amended] 

45.  In  §417.580,  the  following 
changes  are  made: 

a.  In  paragraph  (a),  “Sections  417.582 
through  417.598  implement”  is  revised 
to  read  “This  subpart  implements”. 

b.  In  paragraph  (b)  introductory  text, 
“Sections  417.582  through  417.598  set 
forth — ”  is  revised  to  read  “This  subpart 
sets  forth — ” 

c.  In  paragraphs  (a)  and  (b), 
“organization”  and  “organization’s”  are 
changed  to  “HMO  or  CMP”  and  “HMO’s 
or  CMP’s”,  respectively. 

§417.582  [Amended] 

46.  In  §  417.582,  the  following 

changes  are  made:  , 

a.  The  introductory  text  is  revised  to 
read:  “As  used  in  this  subpart — ”. 

b.  The  term  “organization”  is  changed 
to  “HMO  or  CMP”  and  “organization’s” 
is  changed  to  “HMO’s  or  C^lP’s”. 

§417.592  [Amended] 

47.  In  §417.592,  the  following 
changes  are  made: 

a.  In  paragraph  (a),  the  first 
“organization’s”  is  changed  to  “HMO’s 
or  CMP’s”,  the  second  “organization’s” 
is  changed  to  “its”,  and  “organization” 
is  changed  to  “HMO  or  CMP”. 

b.  Paragraph  (b)(1)  is  revised  to  read: 

§417.592  Detennination  of  required 
additional  benefita. 
***** 

(b)*  *  * 

(1)  A  reduction  in  the  premium  or 
other  charges  imposed  by  the  HMO  or 


CMP  in  the  form  of  deductibles  and 
coinsurance;  or. 

***** 

c.  In  paragraph  (d)(2)(i),  “the 
organization  has  elected”  is  changed  to 
“that  it  has  elected”. 

d.  Throughout  the  rest  of  the  section, 
“organization”  is  chfmged  to  “HMO  or 
CMP”  and  “organization’s”  is  changed 
to  “HMO’s  or  CMP’s”. 

§417.594  [Amended] 

48.  In  §417.594,  the  following 
changes  are  made; 

a.  Throughout  the  section, 
“organization”  and  “eligible 
organization”  are  revised  to  read  “HMO 
or  CMP”  (26  times),  “organization’s”  is 
changed  to  “HMO’s  or  (^4P’s”  (9  times), 
and  “payor”  and  “payors”  are  (±anged 
to  “payer”  (2  times)  and  “payers” 
respectively. 

b.  In  paragraph  (a)(1),  “membership” 
is  changed  to  “enrollment”. 

c.  In  paragraph  (b)(l)(ii),  “purchase 
membership”  is  changed  to  “enroll”. 

d.  In  paragraph  (c)(2),  the  “(i)” 
designation  and  paragraph  (c)(2)(ii)  are 
removed. 

§417.598  [Amended] 

49.  In  §  417.598,  “organization”  is 
changed  to  “HMO  or  Q4P”  (3  times), 
and  “assure”  is  changed  to  “ensure”. 

§417.600  [Amended] 

50.  In  §  417.600,  “Sections  417.600 
through  417.638  establish”  is  revised  to 
read  “This  subpart  establishes”,  and 
“organizations”  is  changed  to  “HMOs  or 
CMPs”. 

§417.602  [Amended] 

51.  In  §417.602,  “§§417.604  through 
417.638”  is  revised  to  read  “this 
subpart”. 

§417.604  [Amended]  ^ 

52.  In  §  417.604,  the  following 
changes  are  made: 

a.  The  phrase  “§§  417.604  through 
417.638”  is  revised  to  read  “this 
subpart”  (3  times). 

b.  The  term  “organization”  is  changed 
to  “HMO  or  CMP”  (7  times),  and 
“organization’s”  is  changed  to  “HMO’s 
or  CMP’s”. 

c.  In  paragraph  (b)(1),  “these  sections” 
is  revised  to  read  “this  subpart”. 

§417.640  [Amended] 

53.  In  §  417.640,  “Sections  417.640 
through  417.694  establish”  is  revised  to 
read  “This  subpart  establishes”,  and  the 
terms  “eligible  organization”  and 
“organization”  are  changed  to  “HMO  or 
CMP”  (8  times). 

§417.642  [Amended] 

54.  In  §  417.642,  “§§  417.640  through 
417.694”  is  revised  to  read  “this 
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subpait”,  and  "organization"  is  changed 
to  "HMO  or  CMP”. 

55.  In  S  417.670,  paragraph  (c)  is 
revised  to  read: 

S417.670  Time  and  place  of  hearing. 
***** 

(c)  The  hearing  officer  will  give  the 
parties  reasonable  notice  of  any  change 
in  time  or  place  or  of  adjournment. 

i417J00  [Amended] 

56.  In  §417.800,  the  following 
changes  are  made: 

a.  In  paragraph  (b)(l)(iii),  "Public 
Health  Service  Act”  is  revised  to  read 
“PHS  Act”. 

b.  In  paragraph  (c)(1),  the  phrase 

"§§  417.530  through  417.576”  is  revised 
to  read  "subpart  O  of  this  part”. 

§417.801  [Amended] 

57.  In  the  §417.801,  the  following 
changes  are  made; 

a.  paragraph  (a)(2),  "this  subpart  D” 
is  revised  to  read  "this  subpart  U”. 

b.  In  paragraph  (b)(2),  the  phrase  "as 
defined  in  §417.800”  is  removed. 

c.  In  paragraph  (d)(l)(iii),  "§§417.520 
through  417.523”  is  revised  to  read 
“subpart  M  of  this  part”. 

§417.802  [Amended] 

58.  In  §417.802,  paragraph  (a), 

"§§  417.530  through  417.550”  is  revised 
to  read  "subpart  O  of  this  part”. 

§417.806  [Amended] 

59.  In  paragraph  (a)  "will”  is 
removed. 

§417.810  [Amended] 

60.  In  paragraph  (c)(2)  "subchapter”  is 
changed  to  "chapter”. 

§417.912  [Amended] 

61.  In  §  417.912,  the  following 
changes  are  made: 

a.  Throughout  the  section,  “Public 
Health  Service  Act”  is  revised  to  read 
"PHS  Act”  (8  times),  "member”  is 
changed  to  "enrollee”  (once),  and 
"members”  and  "enrolled  members”  are 
changed  to  "enrollees”  (5  times). 

b.  In  paragraph  (b)(1),  the  last  two 
words  are  corrected  to  read  “an  HMO”. 

c.  In  paragraph  (b)(3),  "this  subpart” 
is  revised  to  read  "subpart  B  of  this 
part”  (the  first  time  it  appears)  and 
"subp^  C  of  this  part”  (the  second  time 
it  appears). 

d.  In  paragraph  (b)(4),  "organization” 
is  changed  to  "HMO”  (two  times). 

e.  In  paragraphs  (c),  (d)  introductory 
text,  and  (g),  "which”  is  changed  to 
“that”. 

f.  In  paragraphs  (d)  introductory  text, 
(f),  (g),  and  (h),  "shall”  is  changed  to 
"must”  (6  times). 


g.  In  paragraph  (h),  in  the  second 
sentence,  “of  this  section"  is  inserted 
after  “paragraph  (e)”. 

§417.913  [AmwtdMq 

62.  In  §417.913,  the  following 
changes  are  made: 

a.  Throughout  the  section,  "shall”  is 
changed  to  "must”  (5  times),  "which”  is 
changed  to  "that”  (3  times),  and  “Public 
Health  Service  Act”  is  revised  to  read 
"PHS  Act”  (2  times). 

b.  In  paragraph  (b)(2).  the  phrase 
“under  §§417.120  through  417.126,  and 
417.130  through  417.137  which  is 
consistent”  is  revised  to  read  "under 
this  subpart,  if  the  application  is 
consistent”. 

§417.917  [Amended] 

63.  In  the  introductory  text, 

"§§  417.140  through  417.154  of  this 
subpart”  is  revised  to  read  "subpart  D 
of  this  part”. 

§417.918  [Amended] 

64.  In  paragraph  (a),  "§§  417.120 
through  417.126”  is  revised  to  read 
“§§  417.920  through  417.926”  (2  times). 

§417.921  [Amended] 

65.  In  §  417.921,  the  following 
changes  are  made: 

a.  Throughout  the  section,  “which”  is 
changed  to  "that”  (5  times),  and 
"membership”  is  dianged  to 
“enrollment”  (2  times). 

b.  In  the  introductory  text, 

"§§  417.120  through  417.126”  is  revised 
to  read  “§§417.920  through  417.926”  (2 
times). 

c.  In  paragraph  (b),  “§§  417.140 
through  417.144  of  this  subpart”  is 
revised  to  read  "subpart  D  of  this  part”. 

§417.922  [Amended] 

66.  In  §417.922  the  following  changes 
are  made: 

a.  Throughout  the  section,  except  in 
paragraphs  (f)(1)  and  (f)(5),  "which”  is 
changed  to  “that”  (4  times). 

b.  m  paragraph  (f)(1),  “shall”  is 
changed  to  "must”  and  in  paragraphs  (f) 
introductory  text  and  (f)(2)  "Public 
Health  Service  Act”  is  revised  to  read 
“PHS  Act”. 

c.  In  paragraphs  (f)(5)(iii)(B)  and 
(h)(1),  “membership”  is  changed  to 
"enrollment”  (3  times),  and  in 
paragraph  (h)(3)  "members”  is  changed 
to  "enrollees”. 

d.  In  paragraph  (g).  “§§  417.100 
through  417.109  of  this  subpart”  is 
revised  to  read  "subparts  B  and  C  of  this 
part  and  §§  417.168  and  417.169.”. 

e.  In  paragraph  (h)(4),  “§  417.111(c)” 
is  changed  to  §  417.911(c). 

§417.923  [Amended] 

67.  In  §417.923,  the  following 
changes  are  made: 


a.  In  paragraph  (a),  “§  417.122(a),  (b), 
(c).  (d),  and  (e)”  is  revised  to  read 
“paragraphs  (a)  through  (e)  of 
§417.922”. 

b.  In  paragraph  (b),  “Public  Health 
Service  Act”  is  revised  to  read  "PHS 
Act”,  and  in  paragraph  (b)(1), 

“§§  417.100  throu^  417.109  of  this 
subpart”  is  revised  to  read  "subparts  B 
and  C  of  this  part  and  §§  417.168  and 
417.169”. 

c.  In  paragraphs  (d)  introductory  text 
and  (e),  “which”  is  changed  to  "that”. 

d.  In  paragraph  (e),  “§§417.100 
through  417.109  of  ffiis  subpart”  is 
revised  to  read  "subparts  B  and  C  of  this 
part  and  §§  417.168  and  417.169”. 

e.  In  paragraphs  (f)(1)  and  (4), 
“membership”  is  changed  to 
“enrollment”,  and  in  paragraph  (f)(4) 

“§  417.111”  is  changed  to  “§  417.911”, 

§417.924  [AnMnctod] 

63.  In  §417.924,  the  following 
changes  are  made: 

a.  In  paragraphs  (a)(1)  and  (b)(1), 
“Public  Health  Service  Act”  is  revised 
to  read  “PHS  Act”  (3  times). 

b.  In  paragraph  (a)(2),  “§§417.120 
through  417.126”  is  revised  to  read 
“§§  417.920  through  417.926;  "which” 
is  changed  to  "that”;  "members”,  the 
first  time  it  appears  is  changed  to 
“enrollees”;  “membership”  is  changed 
to  “enrollment”;  and  “shall”  is  changed 
to  “must”. 

c.  In  paragraph  (a)(3),  “shall”  is 
changed  to  “may”  and  “§  417.122”  is 
changed  to  "§  417.922”. 

d.  m  paragraph  ffi)(3),  “§§417.120 
through  417.126”  is  revised  to  read 
“§§  417.920  through  417.926”  (2  times), 
“members”  is  changed  to  “enrollees” 
the  first  time  it  appears,  and 
“membership”  is  changed  to 
“enrollment”. 

e.  In  paragraph  (b)(4),  “shall”  is 
changed  to  “may”,  "§  417.123(b)”  is 
changed  to  “§  417.923(b)”,  and 

“§  417.123(e)”  is  changed  to 
“§  417.923(e)”. 

§417.925  [Amended] 

69.  In  §417.925,  the  following 
changes  are  made: 

a.  The  section  heading  is  revised  to 
read  “Evaluation  and  award:  Planning 
and  initial  development.”. 

b.  In  paragraphia)  introductory  text, 
“which”  is  changed  to  “that”, 

“§  417.107(c)”  is  changed  to 
"§417.124ffi)”,  “Public  Health  Service 
Act”  is  revised  to  read  “PHS  Act”,  and 
“§§  417.120  through  417.126”  is  revised 
to  read  “§§  417.920  through  417.926”. 

c.  In  paragraph  (a)(1),  “§  417.122  or 

§  417.123”  is  revised  to  read  "§  417.922 
or  §417.923”. 

d.  In  paragraph  (b),  "§§417.120 
through  417.126”  is  revised  to  read 
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••§§  417  920  through  417.926",  "which” 
is  changed  to  “that",  and  “members" 
the  first  time  it  appears  is  changed  to 
“enrollees”. 

f4t7.KS  {AnwfidMq 

70.  In  §  417  926.  the  following 
changes  are  made: 

a.  In  peragi^b  (al,  "§§  417.120 
through  417.126"  is  revised  to  read 
"§§  417  920  through  417.926". 

b.  Ill  paragraphs  (a)  and  (c),  "shall"  is 
changed  to  "wll”,  and  “which”  is 
changed  to  “that". 

§417.931  [AmendadJ 

71.  In  §417  931,  the  following 
changes  are  made: 

a.  In  paragraph  (a)  introductory  text, 
"which”  is  chang^  to  "that". 

b.  In  paragraph  (b),  "members"  is 
changed  to  "enrollees”. 

§417.932  [Amended] 

72.  In  §417.932,  the  following 
changes  are  made: 

a.  The  section  heading  is  revised  to 
read  "Eligible  applicants  and  projects: 
Initial  costs  of  operation." 

b.  In  paragraph  (a),  "§§  417.130 
through  417.137’“  is  revised  to  read 
“§§  417  930  through  417  937"  (2  times). 

c.  In  paragraph  (b),  “pursuant  to”  is 
changed  to  "under"  (2  times) 

“§§  417.110  through  417.119  and 
§§  417.130  through  417.137"  is  revised 
to  read  "this  subpart",  "membership”  is 
changed  to  "enrollment”,  and 
“§  417.11lCc)”  is  changed  to 
“§  417.911(e)". 

§417.933  [Amended] 

•  73.  In  §  417.933,  the  section  heading’ 
is  revised  to  read  "Project  elements  for 
initial  costs  of  operation.”. 

§417.935  [Amended] 

74.  In  §  417.933,  the  section  heading 
is  revised  to  read  "Evaluation  and 
award:  Initial  costs  of  operation",  and  in 
the  introductory  text  "Public  Health 
Service  Act"  is  revised  to  read  “PHS 
Act”. 

§417.936  [Amended] 

75.  In  §417.936,  the  following 
changes  are  made: 

a.  Throughout  the  section.  "Public 
Health  Service  Act”  is  revised  to  read 
“PHS  Act”  (6  times). 

b.  In  paragraph  (a),  "shall"  is  changed 
to  "may”. 

c.  In  paragraph  (b),  "shall"  is  changed 
to  "does". 

d.  In  paragraph  “$§  417.130 
through  417.137"’  is  revised  to  read 
"§§  417  930  through  417  937",  and 
‘which’’’ is  changed  to  "that". 


§417.937  [Amended] 

76.  hi  §417  937,  the  following 
changes  are  made: 

a.  In  paragraph  fa),  “§§417.130 
through  417.137”  is  revised  to  read 
"§§  417  930  through  417  937”,  and 
“shall”  is  changed  to  “will". 

b.  In  para^ph  (b),  "shall"  is  changed 
to  "will”  (3  times),  and  "where”  is 
changed  to  "if’. 

c.  m  paragraph  (c).  "shall"  is  changed 
to  "will”,  and  the  phrase  “sufficient  to 
amortize"  is  revised  to  read  "sutficient 
in  amount  to  amortize". 

M.  Nomenclature  Changes 

1.  In  the  following  locaticms,  the 
terms  "member”,  "members”, 
“member’s”,  and  "a  member’s”  are 
changed  to  read  "enrollee",  "enrollees". 
“enrollee’s”,  and  “an  enrollee’s”, 
respectively: 

Sec 

417.102  (a)  and  (b). 

417.103(a)(3){ii){C).  (c)(2).  (e)(1).  (e)(2).  and 
(e)(3). 

417.104(a)(4)  (5  times),  (b)(1)  (2  times), 
(b)(2)(i).(b)t4)(ii).and  (c)(2). 

417.105(a)  and  (b). 

417.478(c). 

2.  In  the  following  locations,  the  term 
"membership”  is  changed  to 
"enrollment"; 

Sec. 

417.104(a)(4Kii). 

417.158  (2  times). 

417.540  heading  and  (a)  and  (b). 

3.  In  the  following  locations,  the  term 
“eligiblB  organization",  in  its  singular, 
plural,  and  possessive  forms,  is  changed 
to  “HMO  or  CMP”,  "HMOs  or  CMPs” 
and  “HMO's  or  CMP’s”,  respectively; 
and  the  term  “organization”  in  its 
singular,  plural,  and  possessive  forms  is 
changed  to  “HMO  or  CMP”,  "HMOs  or  . 
CMPs”  and  "HMO’s  or  CMP’s, 
respectively: 

Sec. 

417.412(b). 

417.413(a),  (b)  heading,  (b)(1),  (b)(2),  (b)(3), 

(b) (4)  (2  times),  (c)  (2  times),  (d)(1),  (d)(2)  (5 
times),  (d)(3)  (3  times),  (d)(4),  (d)(5)  (3  times), 

(d) (6)  (4  timm),  (d)(7)  (2  times),  (e)(1),  and 

(e) (2)  (2  times). 

417.416(a)(2  times],  (c)  (4  times],  (d)(1), 
(d)(2).  (e)(1).  and  (e)(2). 

417.428(a)  introductory  text,  (a)(1),  (a)(4) 
(thrice),  (b)  mtroductory  text,  (b)(1),  (b)(2) 
(thrice),  (bjt3)  (2  times),  (b)(5)  (2  times),  and 

(c)  (2  times). 

417  430(a)(1),  (a)(2),  (b)  introductory 
text,  (b)(3).  (bM4)(i).  (h){4)(ii).  Cb)(fi) 
introdiKitarytext  (2  times),  (b)(6)(i), 

(b)(6)(ii),fb)(7)  and  (b)(8) 

417  432(e)  (2  times],,  (b),  (c),  (e)  (2 
times). 

417.434. 

417  442  heading,  (a)  (thrice),  (b) 
introductory  text,  and  (b)(2). 


417.454(a)  and  fb). 

417.458  introductory  text,  (a),  (b).  and 

(c). 

417.474(b). 

417.480  heading,  introductory  text  (2 
times),  (b)(1).  and  (bK7). 

417.4jBl  heading  and  introductory  text 
(2  times). 

417.482  introductory  text,  fb],  (c),  (e), 
(f)(1)  and  (f)(2). 

417  484(a}  introductory  text,  (a)(1), 

(a) (3),  and  (b). 

417  486  introductory  text. 

417.488  introductory  text. 

417  490  (2  times). 

417.494  paragra^s  (a)fl).  (a)(2), 

{a)(3).  {bKl)(i).  (bMl)(ii).  (b)(l)(iii). 
fb)(l)(iv)  (2  times),  (b)(2)  (2  times], 

(b) (3),  (b)(4),  (c)  introductory  text  (2 
times),  (c)(1),  (c)(2)  (3  times],  and  (c)(3). 

417.521(c)(1)  (2  times)  and  (c)(2)  (2 
times). 

417.524  heading,  (a)  (2  times)  and  (b> 
(3  times). 

417.531(a),  (b)  introductory  text  and 

(bKD. 

417.532(aMl).  {aKl)(ui),  (a)(2),  (a)(3)  (2 
times),  (a)(4)  (4  times)^  (b)  heading. 

{b)(3)  (4  times),  (c)  introductory  text  (2 
times),  (c)(2),  (e)  heading  and 
introductory  text,  (e)(1),  (f)  (3  times),  (g) 
(3  times),  and  (h)  (3  times). 

417.533  introductory  text  and  (a). 

417  534(a)  (3  times)  and  (b). 
417.538(a).  (b),  (c).  and  (d). 

417.544  heading  end  (a). 

417.546(a).  (b)(1)  (4  times)  and  (b)(2) 

(4  times). 

417.552(a). 

417  554  (3  times), 

417.556  heading,  (a),  (b),  (c)  (2  times), 
and  (d)  (2  times). 

417.558  heading,  (a),  (b)  heading, 
(b)(1).  and  (b)(2)  (2  times). 

417.560(a)  introductcwy  text  (5  times), 

(b)  (3  times),  (c)  (2  times],  (d) 
introductory  text,  (d)(1),  and  (d)(2)  (3 
times). 

417.562(a),  (b)(3),  (c)  introductory 
text,  and  (d).. 

417  564(a)  (2  times),  (b)  introductory 
text,  (b)(1)  (2  times]  and  (b)(2]  (2  times). 
417.566(b)(1)  and  (b)(2). 

417  568(a)(1)  (2  times),  (b)(1).  (c)  (3 
times),  (d)  (3  times),  and  (e). 
417.570(a){l)  (2  times],  (b)  (2  times), 

(c)  introductoiy  text,  (c)(3),  and  (d). 
417.572(a),  (o)  introductory  text, 

{b)(2).  (c)(1),  and  (cK2). 

417.574(a)  (3  times)  and  (b). 
417.576(a)  (2  times),  (b)(1)  (2  times), 
(b)(2)(i)  (2  times),  P))(2)(ii).  (b)(3),  (c)(1) 
(2  times),  (c)(2)  (10  times),  (d)(1),  (d)(2). 

(d) (3),  (d)(4).  (e)(1),  (e)(2)  (3  times),  and 

(e) (3). 

417.584  heading,  introductory  text  (2 
times),  (a)  (2  times),  (b)(2]  (2  times),  and 

(d)  (3  times). 

417.585(a).  (b)  introductory  text, 
(b)(1),  and  (c). 
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417.586  section  heading,  (a),  heading, 
(aid),  (a)(2)  (2  times),  (a)(3),  (b)(1)  (2 
times),  (c)  heading,  (c)(1)  (2  times),  (d) 

(2  times),  (e)  introductory  text  (2  times). 
(e)(1),  and  (e)(2). 

417.588(b)  (2  times),  (c)(1)  (2  times) 
(c)(2)  (2  times),  and  (c)(3). 

417.596(a)  (2  times),  (b)  (2  times), 
(c)(1),  (c)(2)  (3  times),  (c)(3)  and  (d)(2). 

417.608(a). 

417.610(b) 

417.616(a)(1),  (c)(1).  and  (c)(2). 

417.618. 

417.620(b)  introductory  text  (2  times), 
(b)(1)  (2  times),  and  (b)(2)  (3  times). 

417.622(a). 

417.632(c)  (3  times). 

417.634.  ' 

417.636(a)  (2  times)  and  Q)). 

417.638. 

417.644  (a),  (b)(2)  and  (c). 

417.656(a). 

417.660(b)  and  (c). 

417.662  (a). 

417.664(a)  and  (b)(2). 

4.  Throughout  part  417,  "Public 
Health  Service  Act”  is  revised  to  read 
“PHS  Act”. 

5.  Throughout  part  417,  except  in 
subpart  V,  “the  Secretary”  is  changed  to 
“HCFA”,  and  the  related  pronouns  are 
conformed. 

6.  In  the  following  locations,  “shall” 
is  changed  to  “must”: 

Sec. 

417.102(b)  (2  times). 

417.103(a)(1),  (a)(3)  (2  Umes),  (b) 
introductory  text,  (d),  and  (e) 
introductory  text. 

417.104(a)  introductory  text,  (b)(1) 
and  (b)(2)  (the  second  time  the  term 
appears),  (d)  and  (e)  introductory  text. 

417.105(b),  (the  first  time  the  term 
appears). 

417.156  introductory  text  (3  times) 
and  paragraphs  (a),  (b)  (3  times),  and  (c). 

417.158.  , 

417.gi5(a)  (2  times). 

417  919(a)  and  (b). 

417.934  (2  times). 

7.  In  the  following  locations,  “shall” 
is  changed  to  “will”: 

Sec. 

417.104(b)(1)  (the  first  time  the  term 
appears),  (b)(2),  and  (b)(4). 

417.105(b),  (the  second  time  the  term 
appears). 

8.  In  the  following  locations,  “which” 
is  changed  to  "that”: 

Sec. 

417.102(a). 

417.103(a)(1),  (a)(3)  (2  times). 

417.104(a)  introductory  text,  and 
paragraphs  (b)(1)  (3  times),  (b)(2),  (c)(1), 
and  (d). 

417.158  (3  times). 

417  915(c). 

417  919(a)  (2  times)  and  (b). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Pro^m) 

Dated:  March  2, 1993. 

William  Toby,  )r.. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  April  2, 1993. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  93-16437  Filed  7-14-93;  8:45  am) 

MLUNQ  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6989 
[AK-932-4210-06;  AA-51033] 

Revocation  of  Executive  Order  No. 
6548,  Dated  January  2, 1934;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety  an  Executive  order  as  it  affects 
approximately  4.94  acres  of  public  land 
withdrawn  and  reserved  for  the  use  of 
the  Territory  of  Alaska  for  burial 
purposes.  Tlie  site  is  known  as  the  Sitka 
Pioneer  Cemetery.  The  protection  of  a 
withdrawal  is  no  longer  needed  for  this 
land.  The  land  continues  to  be  subject 
to  the  terms  and  conditions  of  an 
overlapping  withdrawal  and  remains 
closed  to  all  forms  of  appropriation  and 
disposition,  except  for  location  for 
metalliferous  minerals  and  selection  by 
the  State  of  Alaska. 

EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S  C. 

1714  (1988),  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act,  43  U.S.C.  1616(d)(1)  (1988),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  6546,  dated 
January  2, 1934,  which  withdrew  public 
land  for  use  as  a  burial  site  at  the  Sitka 
Pioneer  Cemetery,  is  hereby  revoked  as 
it  affects  the  following  described  lands: 

Copper  River  Meridian 
T.  55  S.,  R.  63  E., 

Beginning  at  comer  No.  1,  bom  which 
witness  comer  to  comer  No.  2,  U  S. 


Survey  No.  1804,  Alaska,  bears  S.  42*55' 
E.,  435.0  ft.;  in  approximate  latitude 
57*03'  N.,  longitude  135*20'  W.;  thence 
from  said  point  of  beginning  N.  67*35'  E., 
263.6  ft.  to  comer  No.  2;  thence  N.  0*09' 
E.,  279.9  ft.  to  comer  No.  3;  thence  N. 
59*07'  W.,  383.3  ft.  to  comer  No.  4; 
thence  S.  82*10'  W.,  324.7  ft.  to  comer 
No.  5;  thence  S.  37*19'  E.,  670.0  ft.  to 
comer  No.  1,  the  place  of  beginning. 

'  The  area  described  contains  approximately 
4  94  acres. 

2.  Subject  to  the  terms  and  conditions 
of  Public  Land  Order  No.  5186,  the  land 
described  above  remains  closed  to  all 
forms  of  appropriation  under  the  public 
land  laws,  including  location  and  entry 
under  the  mining  and  mineral  leasing 
laws,  except  for  location  for 
metalliferous  minerals,  30  U.S.C.  Ch.  2 
(1988),  and  selection  by  the  State  of 
Alaska. 

3.  The  State  of  Alaska  application  for 
selection  made  imder  section  6(a)  of  the 
Alaska  Statehood  Act  and  section  906(e) 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  43  U.S.C.  1635(e) 
(1988),  becomes  effective  without 
further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  This  selection  will 
be  adjudicated  in  accordance  with  43 
CFR  2627  and  the  land  will  remain 
closed  to  metalliferous  mining  until  a 
further  opening  order  is  published. 

Dated:  July  6, 1993. 

Bob  Annstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-16717  Filed  7-14-93;  8:45  am] 
BILUNG  CODE  431(KIA-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Rood  Elevation  Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  nlodified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  ^ow 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

EFFECTIVE  OATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
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showing  base  flood  elevations  and 
modifi^  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  ooBtacting  the  office  where  the  maps 
are  available  for  inspectian  as  indicated 
on  the  tiA>le  below. 

ADDRESSES:  The  final  base  flood 
elevaticms  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  MFORMATION  CONTACT: 
William  R.  Locke.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administraticm,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  MFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
final  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  commimity  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  published  in  newspapers  of  local 
circulation  and  an  opportimity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirmnents  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepcured. 

Regulatory  Flexibility  Act 

The  Federal  Insiuance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 

42  U.S.C  4104,  and  are  required  to 
establish  and  maintain  commxmity 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17, 


1981.  No  regulatory  impact  analysis  has 
been  prepa^. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insiuance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
commimity  are  shown. 

List  of  Sidijects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows;  | 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 

1978  Comp.,  p,329:  E.0. 12127;  44  FR  19367, 

3  CFR,  1979  Comp.,  p.  376. 

§67.11  [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.11  are  amended  as 
follows: 

#Depth  in 
feet  above 

Source  of  flooding  md  location  ground. 

‘Elevation  in 
feet  (NGVD) 

CALIFORNIA 

Mission  V1^  fcHy),  Orange 
County  (FEMA  Document 
No.  7061) 

Trabuco  Creek: 

Approximately  4,200  feet  up¬ 
stream  of  Vi^  Road  .  *239 

Approximately  3,000  feet  up¬ 
stream  of  unowned  road  ...  *255 

Mape  are  aveilebie  for  review 
at  Oty  Hall,  26522  La  Ala¬ 
meda,  SuMe  190,  Mission 
Viejo,  California. 

Orange  (city),  Orange  County 
(FEMA  Doctet  No.  7061) 

Alameda  Storm  Charjnel: 


#Depth  in 
feet  above 

Source  of  flooding  and  IxaVon  ground. 

‘Elewadon  in 
feet  (NOVD) 

Approximately  1,500  feet 
downstream  of  Hewes 

Street . . . 

At  Hewes  Street  . . 

At  Linda  Vista  Sheet . 

At  Jamestown  Way  . . 

Approximately  500  feet  up¬ 
stream  of  Jamestown  Way 
Handy  Creek: 

Approximately  1,900  feet 
downstream  of  Orange 

Park  Boulevard . . 

Maps  are  available  for  review 
at  City  Hail,  300  East  Chap¬ 
man  Avenue,  Orange,  Cali¬ 
fornia. 


Orange  County  (unincor¬ 
porated  areas)  (FEMA 
Docket  No.  7061) 

Aliso  Creek: 

Just  downstream  of  El  Toro 


Approximately  600  feet  up¬ 
stream  of  El  Toro  Road  .... 
Approximately  1 ,000  feet 
downstream  of 

Normandale  Road . 

Just  upstream  of 

Normandale  Road . . 

Approximately  6,600  feet  up¬ 
stream  of  Norman 

dale  Road - - 

Handy  Creek: 

Approximately  1,700  feet 
^wnstream  of  Orange 

Park  Boulevard . . 

Just  downstream  of  Orange 

Park  Boulevard . 

Just  downstream  of  Meads 

Avenue  . 

At  Amapoia  Avenue . . . 

Approximately  300  feet  up¬ 
stream  of  Amapoia  Avenue 
San  Juan  Creek: 

Approximately  1,920  feet 
downstream  of  Ortega 


Just  downstream  of  Ortega 


Approximately  440  feet  up¬ 
stream  of  Ortega  Highway 
Serrano  Creek: 

Just  upstream  of  Bake  Park- 


Just  upstream  of  Trabuco 


Just  upstream  of  Dimension 
Drive  (channel/overbank)  .. 
Approximately  370  feet 
downstream  of  Access 
Road  (channsl/overbank)  .. 
Approxunately  900  feet  up- 
strewn  of  Access  Road  In 

the  north  overbank . 

Approximately  1 ,300  feet 
downstream  of  Lake  For¬ 
est  Drive  in  the  north 
overbank . 
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Source  of  flooding  and  location 


Approximately  800  feet  up¬ 
stream  of  Lake  Forest 
Drive  in  the  north  overbank 
Approximately  3,100  feet  up¬ 
stream  of  Lake  Forest 
Drive . . . 

Trabuco  Creek 
Approximately  1.000  feet  up¬ 
stream  of  Unnamed  Road . 
Approximately  3,000  feet  up¬ 
stream  of  the  City  of  Mis¬ 
sion  Viejo  corporate  Umits  . 
Approximately  3,050  feet  up¬ 
stream  of  the  City  of  Mte- 
sion  Viejo  corporate  limits  . 
Approximately  7,750  feet  up¬ 
stream  of  the  City  of  Mfe- 
sion  Viejo  corporate  Vmlis  . 

Maps  are  available  for  review 
at  400  Civic  Cerfler  Drive, 
Building  12,  Room  314, 
Santa  Ana,  California. 

Richmond  (city).  Contra 
Costa  County  (FEMA 
Docket  No.  7063) 

Rheem  Creek: 

At  the  confluence  with  San 

Pablo  Bay  . . . 

Just  upstream  xA  Southern 

Pad^  Ralroad _ 

At  Atchison,  Topeka  and 
Santa  Fe  Railroad  Bridge  . 

Maps  are  avalable  for  review 
at  the  Buikflng  Regulations 
Department,  2600  Barrett  Av¬ 
enue,  Richmond,  CaHfomia. 

San  Juan  Capistrano  (city). 
Orange  County  (FEMA 
Docket  No.  7061) 

San  Juan  Creek: 

Just  downstream  of  the  /Uch- 
ison.  Topeka  and  Santa  Fe 

Railroad _ _ 

Just  upstream  of  San  Die^ 

Freeway . . . . 

Just  downstream  of  the  cort- 

fluence  of  Homo  Creek _ 

Approximately  1,540  feet  up¬ 
stream  of  La  Novia  Ave¬ 
nue  (streamside/landside 

of  levee)  . . . 

Approximately  7,700  feet  up¬ 
stream  of  La  Novia  Ave¬ 
nue  . 

Trabuco  Creek 
Just  downstream  of  the  Atch¬ 
ison,  Topeka  and  Santa  Fe 

Railroad . . . . 

At  Camino  Capistrano  _ 

At  Viejo  Road . . . 

Approximately  4,050  feet  up¬ 
stream  of  Viejo  Road  . 

Mape  are  avalable  for  review 
at  City  HaH.  32400  Paseo 
Adelanto,  San  Juan 
Capistrano,  CaHfomia. 


fDepth  in 
feet  above 

‘dauatL^l  In  ^  flooring  and  location 

feet  (NGVD) 


Sen  Pablo  (dly).  Contra 
Costa  County  (FEMA 
Docket  No.  7063) 

Rheem  Creek 

Just  upstream  of  Qiant  High¬ 
way  . 

Just  upstream  of  12th  Street 
Along  Giant  Road  Horn  Stand¬ 
ard  on  Tank  to  Rheem 
Creek: 

Rheem  Creek  Bridge  at 

Qiant  Road . 

At  Miner  Avenue _ 

Maps  are  avalable  fbr  review 

at  the  Bulking  Deparbnent 
Number  Orie  Alvarado 
Square.  San  Pablo,  Califor¬ 
nia. 


COLORADO 


Arapahoe  County  (unincor¬ 
porated  areas)  (FEMA 
Docket  No.  7061) 

Big  Dry  Creek 

Approximately  2,000  feet 
downstream  of  East  Dry 

Creek  Road _ 

Approximately  70  feet  up¬ 
stream  of  East  Dry  Creek 

Road . . . . 

Just  upstream  of  South  Colo¬ 
rado  Boulevard _ 

Approximately  400  feet 
stream  of  South  Colorado 

Boulevard  ....... _ _ 

Goidsmiih  Gukh: 

Approximately  750  feet 
downstream  of  East  Or¬ 
chard  Road' . . . 

Just  upstream  of  East  Or¬ 
chard  Road _ _ _ 

At  East  Maplewood  Avenue  . 
Just  dowristream  of  East 

Arapahoe  Road  . 

Pbiey  Creek:  „ 

Af^ximateV  650  feet  up¬ 
stream  of  the  conlluerroe 

with  Cherry  Creek  _ _ 

Just  upstream  of  South 

Parker  Road  _ _ _ _ 

At  South  Ouray  Street  ex¬ 
tended  . . . . . 

Approximately  13,700  feet 
upstream  of  South  Parker 

Road _ _ 

WHIow  Creek  downstream  of 
Engiewood  Dam: 

Just  downstream  of  SotAh 

Holly  Street . . . 

Just  upstream  of  East 

Arapahoe  Road . 

Approximately  2,260  feet  up¬ 
stream  of  East  ArE4>ahoe 

Road . . . . . 

Willow  Creek  upstream  of  En¬ 
glewood  Dean: 


fDepth  in 
feet  above 
ground. 
•Elevation  in 
feet  (NGVD) 


•112A110 


Source  of  flooding  and  location 


Approximately  250  feet 
downstream  of  East  Dry 

Creek  Road _ _ 

Approximately  200  feet  up¬ 
stream  of  East  Dry  Creek 

Road . . . 

Just  upstream  of  South  Que¬ 
bec  Street . . . 

Just  upstream  of  East  Mkv 

eral  Drive . . . 

Just  downstream  of  County 
Line  Road  (State  Highway 
470)  . . 

Maps  are  avalable  for  review 

at  tre  Department  of  Engi¬ 
neering  and  Planning,  5434 
South  Prince  Street,  Littleton, 
Colorado. 


Larimer  County  (unincor¬ 
porated  areas)  (FEMA 
Docket  Na  7061) 

Boxelder  Creek 
Approximately  3,600  feet 
downstream  of  Stats  High¬ 
way  14  . . 

Just  upstream  of  Vine  Drive  . 

At  Coiinty  Road  50  — . 

_  At  County  Road  52  _ _ _ 

Just  uf^eam  of  County 

Road  54 _ 

Just  upstream  of  County 

Roerd  56 _ _ _ ... _ 

Approximately  50  feet  dowrv 
stream  of  County  Road  58 
Just  upstream  of  County 

Road  60  . . . 

Approximately  50  feet  down¬ 
stream  of  County  Road  62 
Approximately  3,200  feet  up¬ 
stream  of  County  Road  64 
Boxelder  Creek  Overflow 
Charawl:  ■ 

Approximately  1,800  feet 
downstream  of  State  High¬ 
way  14,  at  the  conver¬ 
gence  with  Boxekfer  Creek 
Approximately  1,700  feet  up¬ 
stream  of  Vine  Drive _ 

Just  downstream  of  County 

Road  50 . . 

At  County  Road  52  - _ _ 

Approximately  3,000  feet  up¬ 
stream  of  County  Road  52 
Boxelder  Creek  Left  Overbenk 
Divided  Flow  At  Indian 
Creek: 

At  the  convergence  with 
Boxelder  Creek 
Approximately  3,600  feet  up¬ 
stream  of  the  convergence 

with  Boxekfer  Creek  _ _ 

Approximately  6,000  feet  up¬ 
stream  of  the  convergence 
with  Boxekfer  Creek  ....' _ 


fDepth  in 
feet  above 
ground. 
•Elevation  In 
feet  (NGVD) 


38086  Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15,  1993  /  Rules  and  Regulations 


Source  of  flooding  and  location 


#Depth  in 
feet  above 

ground, 
ivation  in 


feet  (NGVD) 


Map#  are  available  for  revieer 
at  Larimer  County  Engineer¬ 
ing  Department,  218  West 
Mountain  Avenue,  Fort  Col¬ 
lins,  Colorado. 


Larknar  County  (unincor* 
porated  areae)  (FEMA 
Docket  Na  7061) 

Cache  La  Poudra  River. 

At  Larlmar-Weld  County  Lina 

Road . 

Just  upstream  of  Larimer 

County  Road  32  East . 

At  Greeley  Canal  #2  Diver¬ 
sion  Structure . 

Just  upstream  of  Harmony 

Road . 

At  Horsatooth  Road . 

Cache  La  Poudre  River— inter¬ 
state  Highway  25  Divided 
Flow: 

At  the  confluence  with  the 
Cache  La  Poudre  River  .... 
At  Larimer  County  Road  36 

East . 

Approximately  2,250  feet  up¬ 
stream  of  Harmony  Road, 
at  the  divergence  from  the 
Cache  La  Poudre  River  .... 

Mape  are  availeble  for  review 
at  the  Larimer  County  Engi- 
neering  Department,  218 
West  Mountain  Avenue,  Fort 
Collins,  Colorado. 


NEVADA 


*4,788 

*4,800 

*4,817 

*4,842 

*4,855 

*4,818 

*4,833 

*4,850 


Reno  (city),  Washoe  County 
(FEMA  Docket  No.  7061) 
Dry  Creek/Boynton  Slough: 

Just  upstream  of  East 

McCarran  Boulevard  . 

Just  dowr^ream  of 

Peckham  Lar>e  . . 

Approximately  1,500  feet 
downstream  of  South  Vir¬ 
ginia  Street . 

*Approximateiy  600  feet  up¬ 
stream  of  Huffacker  Lane  . 

At  Panorama  Drive  . . 

Maps  are  available  for  review 
at  the  Commurtity  Develop¬ 
ment  Engineering  Depart¬ 
ment,  450  Sinclair  Street, 
Third  Floor,  Reno,  Nevada. 


*4,393 

*4,414 

*4,452 

*4,490 

*4,513 


Washoe  County  (unincor- 
porated  areas)  (FEMA 
Docket  No.  7061) 

Dry  Creek/Boynton  Slou^t: 

Just  upstream  of  East 

McCarran  Boulevard .  *4,393 

Approximately  500  feet  up¬ 
stream  of  South  McCarran 
Boulevard .  *4,425 


Source  erf  flooding  and  location 


Approximately  350  feet 
downstream  of  South  Vir¬ 
ginia  Street . 

Approximately  100  feet  up¬ 
stream  of  Dieringer  Drive  .. 
Approximately  1,400  feet  up¬ 
stream  of  Holcomb  Lane ... 

Tnjdcee  River 

Approximately  1,250  feet  up¬ 
stream  of  Mustartg  Ranch 

Road  No.  2 . 

Approximately  4,500  feet  up¬ 
stream  of  Mustang  Ranch 

-  Road  No.  1  . 

Approximately  1,800  feet  up¬ 
stream  of  State  Highway 
45  . 


Mape  are  availeble  for  review 
at  the  Washoe  County  De¬ 
partment  of  Public  Works, 
1001  East  9th  Street,  Reno, 
Nevada. 


NEW  YORK 


Yorktown  (town),  West¬ 
chester  County  (FEMA 
Docket  No.  7061) 

Shnjb  Oak  Brook: 
Approxirrateiy  0.3  mile  up¬ 
stream  of  Barger  Street 
Approxirnately  0.2  mile  up¬ 
stream  of  U.S.  Route  6  . 

Mape  available  for  inspection 
at  the  Yorktown  Town  Hall, 
363  Under  Hill  Avenue,  York¬ 
town  Heights,  New  York. 


NORTH  DAKOTA 


Grafton  (city),  Walsh  County  J 
(FEMA  Docket  No.  7063) 

Park  River 

At  Field  Road  extended,  ap 
proximately  6,660  feet 
downstream  of  Burganx>tt 

Avenue  . 

At  Burgamott  Avenue  . 

Just  downstream  of  Hill  Ave¬ 
nue  extended  . 

Approximately  8,020  feet  up¬ 
stream  of  Kittson  Avenue .. 

Mape  are  available  for  review 
at  the  Department  of  Public 
Works,  City  of  Grafton, 
East  Fourth  Street,  Rolla, 
North  Dakota. 


OHIO 


Arcanum,  Village  (Darks 
County)  (FEMA  Docket 
No.  7061) 

Painter  Creek: 

At  downstream  corporate  lim 

its . 

Approximately  1,800  feet  up¬ 
stream  of  upstream  cor¬ 
porate  limits . 


#Depth  in 
feet  above 

ground, 
ivation  in 
feet  (NGVD) 


*4,460 

*4.536 

*4,649 

*4,326 

*4,340 

*4,361 


*423 

*425 


*824 

*824 

*830 

*831 


*1,042 

*1,049 


#Depth  in 
feet  above 


Source  of  flooding  and  location 


ground. 
Elevation  in 


feet  (NGVD) 


Maps  available  for  Inspection 
at  the  Arcanurh  Village  Hall, 
104  West  South  Street,  Arca¬ 
num,  Ohio. 


PENNSYLVANIA 


Bensalem  (township),  Bucks 
County  (FEMA  Docket  No. 
7057) 


Neshaminy  Creek: 
Approximately  600  feet 
downstream  of  Hulmeville 

Road . 

Approximately  0.5  mile  up¬ 
stream  of  Hulmeville  Road 
Maps  available  for  inspection 
at  the  Code  Enforcement  Of¬ 
fice,  2400  Byberry  Road, 
Bensalem,  Pennsylvania. 


Hulmeville  (borough),  Bucks 
County  (FEMA  Docket  No. 
7057) 

Neshaminy  Creek: 
Approximately  1,100  feet 
downstream  of  Hulmeville 

Road . 

At  Hulmeville  corporate  limits 
Maps  available  for  inspection 
at  the  Hulmeville  Borough 
Hall,  517  Lincoln  Avenue, 
Hulmeville,  Pennsylvania. 


SOUTH  DAKOTA 


Fort  Pierre  (city),  Stanley 
County  (FEMA  Docket  No. 
7061) 

Bad  River 

Approximately  200  feet 

above  mouth  . 

At  U.S.  Highway  83 . 

Just  downstream  of  the  sec¬ 
ond  crossing  of  Chicago  & 
Northwestern  Railway, 
from  the  mouth  going  up¬ 
stream  . 

Approximately  800  feet  up¬ 
stream  of  Chicago  & 

Northwestern  Railway . 

Maps  are  available  for  review 
at  City  Hetll,  City  of  Fort 
Pierre,  8  East  Second  Ave¬ 
nue,  Fort  Pierre,  South  Da¬ 
kota. 


TEXAS 


Wichita  Falls,  City  (Wichita 
County)  (FEMA  Docket 
No.  7055) 

Wichita  River 

Approximately  1.9  miles 
downstream  of  River  Road 
Approximately  1.5  miles  up¬ 
stream  of  confluence  of 
Plum  Creek . 


*30 

*35 


*29  ■ 
•34 


*1,431 

*1,439 

*1,445 

*1,447 


*938 

*954 
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Source  of  loocSng  and  location 


fOepih  In 
feet  above 
around. 
*EMNMBSonin 
<(N6VD) 


HoUdayCnek: 

At  the  confluence  wtth  Wlch- 

Ke  River _ _ 

At  upstream  oorporala  limits  . 
HoUday  Craak  Tributary  A: 

At  confluence  with  Holiday 

Creek . . . 

Approximately  150  feet 
downstream  of  north  ao> 
cess  road  and  Central 

Freeway . 

LakaVficNta  Tributary: 
Approximately  .4  mie  up¬ 
stream  of  oarduanoa  wMh 

LakeWIchila _ 

Approrimatoly  600  feet  up¬ 
stream  of  Briargrove  Drive 
McGrath  Craak: 


*030 

*082 


*030 

•074 

*066 

•1,012 


At  the  confluence  wHh 

Holiday  Creek _ 

ApproxirTXESeiy  100  feet 
downstream  of  Hughes 

Drive _ 

McGiadt  Craak  Tributary  A 
(praviousty  caBad  Mc^th 
Craak  Tributary): 

At  confluence  with  McGrath 

Creek . . . 

Approximately  0.10  mIe  up¬ 
stream  of  McNel  Avenue  .. 
McGrath  Craak  Tributary  B: 
Confluence  wMh  McGratt 

Creek  Tributary  A _ 

Approximately  0.15  mie  up¬ 
stream  of  Garfield  Street 
East  Plum  Craak 
Confluence  with  Wichita 
River . . 


*044 

*085 


wo 

*073 

*087 

*041 


Approximately  300  feet  up¬ 
stream  of  Fort  Worth  & 

Denver  Railway  bridge _ 

Plum  Craak 

Approximately  .4  mHo  up¬ 
stream  of  confluence  with 

Wichita  River _ 

Approximately  027  mie  up¬ 
stream  of  Central  Freeway 
Branda  Hursh  Craak: 

At  confluence  with  Holliday 

Creek . . . 

Approximately  650  feet  up¬ 
stream  of  Dunbarton  Road 
Branda  Hursh  Charmal: 

At  the  conSuerKa  witfi  Brerv 

da  Hursh  Creek _ 

Approximately  100  feet 
downstream  of  Weeks 

Street . . . 

Holliday  Craak  Old  Channat 
At  the  oonfkjerroe  with 
Holliday  Creek _ 


*052 

*052 

1,024 

*941 

*969 

*956 

*956 

*961 


Maps  available  for  inspection 
at  the  Plannirtg  Department 
room  401,  Wichita  FaHs  City 
Halt  1300  7th  Street  Wichita 
Falls,  Texas. 


Source  of  floodkig  and  tocaion 

iOepthin 
feet  above 
ground. 
•Efew^m 
feet  (NQVD) 

VIRGINIA 

Bristol  (city)k  Indepandenl 
City  (FEMA  Docket  No.  7063) 
LMa  Craak 

Upstream  skfe  of  State 
Street . 

*1,670 

*1,727 

0.85  mHe  upetraam  of 
Church  Street 

Maps  available  for  Inepection 
at  the  Depcutment  of  Corr>- 
munity  Developmant  and 
Planning,  1201  Oakview  Av¬ 
enue,  Bristol,  Virginia. 

WASHINGTON 

Wenatchee  (city),  Chelan 
County  (FEMA  Docket  No. 
7061) 

DryGukh: 

the  intarsecdon  of  Oak 

Street  arxl  Spied  Street _ 

500  feet  south  along  Seneca 
Avenue  from  its  intarseo- 
tion  with  Crawford  Sheet  .. 

*i1 

*•1 

Maps  are  avaNabte  for  review 

at  the  City  of  Wenatchee, 
Department  of  Plannii^  and 
DeveiopmenL  25  North 
Worthen,  Wenatchee,  Wash- 
ington. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  “Flood  Insurance**) 

Dated:  July  7, 1993. 

Frands  V.  Reilly, 

Deputy  Administmtor,  Fedaxil  Insurance 
Administration. 

(FR  Doc.  93-16768  Filed  7-14-03;  8:45  am] 
BSiJNO  CODE  S71S-0S-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  90-129;  RM-7084.  RM- 
7290,  RM-7413) 

Radio  Broadcasting  Services; 

Columbia  and  Dothan,  AL;  Gracevlile, 
Santa  Rosa  Beach  and  Springfietd,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY;  This  document  substitutes 
Channel  273C3  for  Channel  273A  at 
Dothan.  Alabama,  and  modifies  the 
license  for  Station  WESP  (FM) 
accordingly;  and  allots  Channel  221A  to 
Columbia.  Alabama,  as  that 
community’s  first  local  FM  service,  at 
the  request  of  Broadcast  Associates,  Inc., 


and  Columbia  Broadcasting  (koup, 
respectively.  See  55  FR  10789,  Ma^ 

23, 1990.  Channel  273C3  can  allotted 
to  Dothan  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  5.9  kilometers  (3.7  miles)  east 
in  order  to  avoid  a  short-spacing  to 
Station  WAMI  (FM),  Qiai^l  272A, 

Opp,  Alabama.  The  coordinates  for 
Channel  273C3  at  Dothan  are  North 
Latitude  31-14-40  and  West  Longitude 
85-20-10.  Channel  221A  can  be  allotted 
to  Columbia  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  6.1  kilometers  (3.4  miles)  east 
in  order  to  avoid  a  short-spacing  to 
Station  WLWI  (FM),  Channel  222C, 
Montgomery,  Alabama.  The  coordinates 
for  Channel  221A  at  Columbia  are  North 
Latitude  31-17-00  and  West  Longitude 
85-03-00.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Efiective  August  23, 1993.  The 
window  period  fm  filing  applicatiaas 
for  Columbia,  Alabama,  will  (^n  on 
August  24, 1993,  and  close  on 
September  23, 1993. 

FOR  FURTHER  MFORMAHON  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 

(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  Is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  90-129, 
adopted  June  16, 1993,  and  released  July 
8, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Refmmioe 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  The  ccMnpIete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800, 1919  M 
Street,  NW..  room  246,  or  2100  M  Street, 
NW.,  suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73--{AMENDED] 

1.  The  authority  cntation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

{73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Al^ama,  is  amended 
by  adding  Columbia,  Channel  221A,  and 
by  removing  Channel  273A  and  adding 
Channel  273C3  at  Dothan. 
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Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  93-16833  Filed  7-14-93;  8:45  am] 
MUJNa  cooc 


47  CFR  Part  73 

PIIM  OockM  No.  93-84;  RM-8194] 

Radio  Broadcasting  Services;  Asbury, 
MO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  278C3  for  Channel  278A  at 
Asbury,  Missouri,  and  modifies  the 
construction  permit  for  Station  KWXD 
to  specify  operation  on  Channel  278C3 
in  response  to  a  petition  filed  by 
William  Bruce  Wachter.  See  58  FR 
16643,  March  30, 1993.  The  coordinates 
for  Channel  278C3  at  Asbury  are  37-23- 
44  and  94-40-42.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  August  23, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commissioner’s  Report 
and  Order,  MM  Docket  No.  93-84, 
adopted  June  17, 1993,  and  released  July 
8, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  ^mmission’s 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  the  decision  may  also 
be  purchased  fi-om  the  Commission’s 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  ’The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

173.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  removing  Channel  278A  and  adding 
Channel  278C3  a*  Asbtiry. 


Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doa  93-16834  Filed  7-14-93;  8:45  ami 
wusra  CODE 


47  CFR  Part  76 

PP  Docket  No.  93-21,  FCC  93-333] 

Implementation  of  Section  26  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 

AGENCY:  Federal  Communications  . 
Commission. 

ACTION:  Interim  Report. 

SUMMARY:  This  Interim  Report  was 
issued  pursuant  to  section  26  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992,  which 
requires  that  the  Commission  issue  an 
Interim  Report  to  Congress  on  or  before 
July  1, 1993,  regarding  the  migration  of 
video  sports  programming  fixim 
bro€idcast  television  to  subscription 
television.  The  Interim  Report 
summarizes  the  views  of  broadcasters, 
cable  companies,  sports  teams  and 
leagues  and  other  commenters  that 
responded  to  the  Commission’s  Notice 
of  Inquiry  in  this  proceeding.  The 
Interim  Report  m^es  no  specific 
legislative  or  regulatory 
recommendations  at  this  time.  Such 
recommendations  will  be  made,  if 
appropriate,  in  the  Commission’s  Final 
Report  to  Congress,  which  is  to  be 
issued  on  or  Iwfore  July  1, 1994. 
EFFECTIVE  DATE:  July  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Hinckley  Halprin,  Mass  Media 
Bvueau,  Policy  and  Rules  Division,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Interim 
Report  in  PP  Docket  No.  93-21,  adopted 
June  24, 1993,  and  released  July  1, 1993. 
'The  complete  text  of  this  Interim  Report 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  ^ference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street.  NW., 
room  140,  Washington.  DC  20037. 

Synopsis  of  Interim  Report 

1.  The  Interim  Report  to  Congress 
analyzes  the  migration  of  sports 
programming  finm  broadcast  television 
to  subscription  services  such  as  basic 
cable,  pay  cable  and  pay-per-view.  The 
Interim  Report  summarizes  data 


received  in  response  to  the 
Commission’s  Notice  of  Inquiry  in  this 
proceeding  (58  FR  8248  (2/12/93))  and 
offers  tentative  findings.  The 
Commission  finds  in  the  Interim  Report 
that  the  majority  of  parties  commenting 
in  this  proceeding,  including  cable 
programmers  and  sport  entities,  believe 
that  sports  programming  has  not 
migrated  fi-om  broadcast  to  cable 
television.  On  the  other  hand,  the 
Commission  notes  that  a  few 
commenters  assert  that  the  trend  in 
distribution  of  sports  programming  has 
been  away  from  oroadcast  television, 
particularly  at  the  local  level.  Those 
commenters  submit  that  this  is 
detrimental  to  independent  broadcast 
stations  as  well  as  members  of  the 
public  who  do  not  subscribe  to  cable 
television. 

2.  In  its  Notice  of  Inquiry  in  this 
proceeding,  the  Commission  focussed 
on  changes  in  the  telecasting  of  foiir 
professional  and  two  college  sports 
since  1980 — ^professional  footl^ll, 
basketball,  baseball  and  hockey,  and 
college  football  and  basketball.  In  the 
Interim  Report,  the  Commission 
considers  each  sport  in  terms  of  national 
and  local  exposure,  and  in  terms  of 
regular  season  and  post-season  play. 
With  respect  to  professional  football,  the 
Commission  notes  that  all  National 
Football  League  (NFL)  geunes  are  shown 
on  broadcast  television,  either 
nationally  or  regionally,  including  those 
that  are  concurrently  shown  on  cable 
networks.  Accordingly,  the  Commission 
tentatively  concludes,  NFL  games  have 
not  migrated  fium  broadcast  to  cable 
television. 

3.  With  respect  to  the  other 
professional  sports,  the  Commission 
notes  that  a  number  of  regular  season 
National  Basketball  Association  (NBA), 
Major  League  Baseball  (MLB)  and 
National  Hockey  League  (NHL)  games 
are  shown  on  local  cable  sports 
channels.  The  Commission  concludes 
that  it  appears  that  the  majority  of  those 
games  are  home  games  and  would 
therefore  not  normally  be  broadcast 
over-the-air  due  to  sports  blackout 
restrictions,  although  the  record  shows 
some  migration  of  MLB  games  in  local 
markets.  In  addition,  the  Commission 
notes  that  most  post-season  NBA  games 
and  all  post-season  MLB  games  are 
shown  on  broadcast  television,  but  that 
a  number  of  post-season  NHL  games  are 
telecast  on  cable.  The  Interim  Report 
points  out  that  commenters  argue  that 
this  is  due  to  hockey’s  more  limited 
audience  appeal  as  compared  with  the 
other  sports.  'The  Interim  Report  also 
states  that  the  Commission  will  seek 
additional  information  about  trends  in 
local  markets  for  professional  baseball 
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and  hockey  before  issuing  its  Final 
Report. 

4.  With  respect  to  college  basketball, 
the  Commission  notes  that  all  games  of 
the  NCAA  men’s  Final  Four 
Tournament,  college  basketball’s 
premier  event,  are  shown  on  broadcast 
television  and  therefore  cannot  be  said 
to  have  migrated  to  cable.  With  respect 
to  college  football,  commenters  do  not 
contend  that  games  previously 
broadcast  have  migrated  to  cable 
television.  Rather,  they  contend  that 
preclusive  contracts  between  telecasters 
and  the  various  college  football 
conferences  limit  the  number  of  college 
football  games  available  for  broadcast  by 
local  over-the-air  stations.  Section  26  of 
the  1992  Cable  Act  specifically  directs 
the  Commission  to  investigate  the 
existence  and  prevalence  of  such 
preclusive  contracts.  The  Commission 
states  that  the  record  of  this  proceeding 
indicates  that  arrangements  between  the 


college  football  conferences  and  ABC, 
ESPN  and  regional  cable  sports 
networks  may  have  a  preclusive  effect 
on  the  televising  of  games  by  local 
broadcast  stations.  Ihe  Interim  Report 
therefore  states  the  Commission’s 
intention  to  request  further  information 
regarding  such  preclusive  contracts  at  a 
later  date. 

5.  The  Interim  Report  also 
summarizes  commenters’  views 
regarding  the  fut\ire  of  sports 
programming.  In  general,  cable  and 
sports  entities  contend  that  broadcast 
television  will  continue  to  play  a 
primary  role  in  the  distribution  of  sports 
programming.  They  also  submit  that 
new  technologies  will  increase 
consumer  choice,  that  retransmission 
consent  revenues  may  enable 
broadcasters  to  better  negotiate  for  cable 
entities  for  the  purchase  of  sports 
programming,  and  that  the  current 


sports  antitrust  exemptions  shoiild  not 
be  revised. 

6.  Finally,  the  Commission  states  that 
it  will  issue  a  Fu^er  Notice  of 
Proposed  Rule  Making  in  anticipation  of 
its  July  1, 1994.  Final  Report.  In  that 
Fu^er  Notice,  the  Commission  expects 
to  seek  additional  information  on  league 
changes  and  new  broadcasting 
arrangements  for  the  NBA,  MLB  and  the 
NHL.  The  Commission  will  also  request 
further  data  regarding  preclusive 
contracts,  local  college  football  and 
basketball  telecasts,  and  the  cost  of 
subscribing  to  the  various  cable  sports 
services. 

List  of  Subjects  in  47  CFR  Part  76 
Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-16835  Filed  7-14-93;  8:45  am) 
BILUNO  cooe  f712-01-M 
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Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
conti9ns  notices  to  Vw  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pispose  of  toese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
nie  making  prior  to  thie  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Part  381 
[Docket  No.  90-001  A] 

RIN  0S83-AB29 

Determining  the  Amenability  of  Birds 
to  Mandatory  Federal  Inspection 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTXHf:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  requesting 
comments,  information  and 
recommendations  on  what  criteria  FSIS 
should  use  to  determine  if  birds  other 
than  those  listed  in  the  poultry  products 
inspection  regulations  issued  imder  the 
Poultry  Products  Inspection  Act  should 
be  subject  to  mandatory  Federal 
insp&rtion.  This  action  responds  to 
increased  interest  in  raising  birds  other 
than  chickens,  turkeys,  ducks,  geese  and 
guineas,  and  a  need  for  FSIS  to 
determine  their  amenability  to  Federal 
inspection  requirements  under  the 
Poultry  Products  Inspection  Act, 

OATES:  Comments  must  be  received  on 
or  before:  October  13, 1993. 

ADDRESSES:  Written  comments  to: 

Policy  Office,  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
^  Agriculture,  Washington,  DC  20250. 

Oral  comments  should  be  directed  to: 
Ralph  E.  Sta&o  at  (202)  720-8168.  (See 
also  “Comments”  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  H4FORMATK)N  CONTACT: 
Ralph  E.  Stafko,  Director.  Policy  Office, 
Policy  Evaluation  and  Planning  Staff, 
Food  Safety  and  Inspection  Service, 

U.S.  Department  of  Agriculture, 
Washington.  DC  20250;  (202)  720-8168. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Literested  persons  are  invited  to 
submit  comments  concerning  this 


Notice.  Written  comments  should  be 
sent  to  the  Policy  Office  at  the  address 
shown  above.  Please  include  docket 
number  90-001A  in  your  comments. 

Any  person  desiring  an  opportunity  for 
oral  presentation  of  views  as  provided 
under  the  Poultry  Products  Inspection 
Act  should  make  a  request  to  Mr.  Stafko 
at  (202)  720-8168  so  that  arrangements 
can  be  made  for  such  views  to  be 
presented.  All  comments  submitted  in 
response  to  this  Notice  will  be  available 
for  public  inspection  in  the  Policy 
Office  between  9  a.m.  and  12:30  p.m. 
and  1:30  p.m.  and  4  p.m.,  Monday 
through  Friday. 

Background 

The  Poultry  Products  Inspection  Act 
(PPIA)  (21  U.S.C,  451  et  seq.),  defines 
poultry  subject  to  inspection  as  “any 
domesticate  bird  whether  live  or  dead” 
(21  U.S.C.  453(e)).  The  PPIA  does  not 
contain  a  definition  of  “domesticated 
bird.”  The  poultry  products  inspection 
regulations  define  poultry  to  be  “any 
domesticated  bird  (chickens,  turkeys, 
ducks,  geese,  or  guineas),  whether  live 
or  dead”  (9  CFR  381.1(b)(40)).  While  a 
review  of  the  legislative  history  of  the 
PPIA  does  not  provide  a  definition  as  to 
what  Congress  intended  “domesticated” 
to  mean,  it  does  clearly  indicate  that 
commercially  produced  gamebirds  were 
not  to  be  covered  and  subject  to 
mandatory  inspection.  The  legislative 
history  indicates  that  gamebird  breeders 
were  usually  small  operators,  who 
slaughtered  by  hand  or  might  require 
special  adjustments  in  equipment  for 
such  slau^ter,  and  that  the  market  was 
a  seasonal  one  and  came  at  peak 
processing  time.  The  legislative  history 
indicates  that  for  these  and  other 
reasons.  Congress  chose  to  exclude  them 
from  coverage  under  the  Act. 

By  comparison,  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  601  et 
seq.),  delineates  the  specified  species, 
i.e..  cattle,  sheep,  swine,  goats,  horses, 
mules,  and  other  equines  for  which 
inspection  is  required.  These  same 
species  are  listed  in  the  definition  of 
livestock  in  9  CFR  301.2(qq).  Under  the 
FMIA,  there  is  no  mandate  to 
distinguish  between  domesticated  or 
wild  variants  of  the  listed  amenable 
species. 

Products  determined  to  be 
nonamendable  to  either  the  FMIA  or 
PPIA  are  subject  to  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  and 


fall  under  the  jurisdiction'of  the  Food 
and  Drug  Administration  (FDA).  Thus, 
products  of  animals  (e.g.,  deer  or  bear) 
or  birds  not  currently  listed  in  the 
regulations  (e.g.,  ostriches,  pheasants) 
are  covered  by  the  FFDCA.  However, 
USDA  provides  voluntary  inspection  of 
water  buffalo,  deer,  rabbits,  squabs, 
gamebirds  and  other  nonamenable 
species,  on  a  fee  for  service  basis,  under 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1621  etseq.). 

Previous  Species  Amenability 
Determinations 

Determinations  of  amenability  of 
species  under  the  FMIA  have  raised  few 
problems.  The  express  listing  of 
amenable  species  has  enabled  the 
Agency  to  make  decisions  on 
amenability  based  on  physical 
observation  and  biological  data.  For 
example,  beefalo,  which  are  Vs  buffalo, 
Vb  bovine,  and  are  virtually  identical  in 
physical  appearance  to  other  bovine, 
have  been  found  to  be  amenable  to 
Federal  inspection.  Cattalo,  which  are 
Vz  buffalo  and  Vz  bovine,  were  deemed 
not  amenable  because  of  the  cattalo’s 
buffalo-like  appearance  and  behavior. 

In  1984,  FSIS  received  inquiries  from 
a  foreign  government  and  domestic  wild 
game  producers  regarding  the 
amenability  of  wild  sheep  and  wild  boar 
to  inspection.  After  review,  both  species 
were  determinedlo  be  amenable 
because  swine  and  sheep  are  expressly 
listed  by  the  FMIA  as  requiring 
inspection.  FSIS  had  adhered  to  a  literal 
reading  of  the  FMIA  in  making  these 
determinations.  For  all  determinations 
under  the  FMIA,  the  sole  issue  is 
whether  the  animal  is  a  member  of  the 
species  listed,  regardless  of  whether  it  is 
raised  in  the  wild  or  on  the  farm — wild 
sheep  and  wild  boar  raised  or  not  raised 
in  captivity  are  considered  amenable; 
deer  and  antelope  raised  or  not  raised  in 
the  wild  are  considered  nonamenable. 

Unfortunately,  amenability  decisions 
under  the  PPIA  have  been  more  difficult 
to  reach  than  those  under  the  FMIA 
because  the  amenable  species  of  birds 
are  not  specifically  listed  in  the  PPIA. 
Rather,  as  noted  earlier.  Congress,  when 
passing  the  PPIA,  indicated  only  that 
“poultry”  means  any  domesticated  bird, 
whether  live  or  dead. 

Congress  did  not  list  the  kinds  of 
birds  that  were  considered  to  be 
“domesticated.”  but  USDA  has  defined 
“poultry,”  in  the  poultry  products 
inspection  regulations,  as  being  certain 
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listed  birds.  This  was  done  in  an 
attempt  to  reflect  the  intent  of  Congress 
not  to  cover  commercially  produced 
gamebirds.  Consequently,  imlisted 
l^ds  of  birds,  even  if  commercially 
produced,  would  not  be  amenable  to 
inspection  and  listed  kinds  of  birds, 
even  if  raised  unconventionally,  would 
be  considered  amenable. 

Regarding  gamebirds,  the  legislative 
history  of  the  PPIA  indicates  that 
commercially>produc8d  gamebirds  were 
not  covered  by  the  PPIA  and  subject  to 
mandatory  Federal  inspection. 

However,  Cengress  did  not  define 
“gamebirds.”  The  Agency  has 
interpreted  Congress’  use  of  the  word 
"domesticated"  in  the  PPIA  to  include 
only  those  birds  which  are  traditionally 
raised  in  captivity  for  hiunan 
consumption,  i.e.,  chickens,  turkeys, 
ducks,  geese  and  guineas.  Commercially 
product  gamebirds,  such  as  pheasant, 
quail  and  partridge,  have  not  been 
considered  as  subject  to  inspection,  in 
accordance  with  the  legislative  history 
of  the  PPIA. 

Amenability  of  Wild  Turkeys  and  Other 
Poultry 

A  few  years  ago,  FSIS  became  aware 
of  an  operation  which  produces  “wild 
turkeys”  for  slaughter,  processing  and 
sale  in  interstate  commerce.  FSIS  was 
requested  by  Toubl  Gamebird  Farms, 
Beloit.  Wisconsin,  (the  operation  in 
question),  to  declare  “wild  tiukeys” 
nonamenable  to  mandatory  inspection 
under  the  PPIA  on  the  grounds  that  a 
wild  turkey  is  a  gamebird  even  when 
raised  in  captivity,  and  thus  is  not  a 
domesticated  bird.  It  was  stated  that  the 
PPIA  only  covers  “domesticated”  birds 
and,  therefore,  does  not  apply  to  “wild 
turkeys.”  Toubl  Gamebird  Farms 
submitted  information  &t>m  an 
individual,  who  indicated  he  was  an 
avian  specialist,  who  attested  that  wild 
turkeys  are  genetically  difierent  firom 
domesticate  turkeys.  Similar 
correspondence  from  other  gamebird 
farmers  and  the  North  American 
Gamebird  Association.  Inc.,  reflects 
agreement  with  Toubl  Gamebird  Farms 
concerning  the  nonamenability  of  wild 
turkeys  which  are  raised  in  captivity.  > 
After  considering  this  matter,  however, 
FSIS  determined  that  the  processed 
turkeys  had  to  be  federally  inspected 
under  the  PPIA.  This  determination  was 
based  on  the  view  that  the  turkeys  were 
not  commercially  produced  gamebirds, 
but  were  turkeys  raised  in  captivity, 
and,  therefore,  they  were  considered  to 


1  All  documents  referred  to  in  this  paragraph  are 
available  from  the  United  States  Department  of 
Agriculture.  Food  Safety  and  Inspe^on  Service, 
room  3171  South,  14th  and  Independence  Avenue 
SW.,  Washington,  DC  20250. 


be  “domesticated  turkeys”  required  to 
be  inspe^ed  under  the  PPIA. 

In  addition  to  the  question  of  the 
amenability  of  wild  turkeys,  FSIS  is 
currently  faced  with  questions  about  the 
amenability  of  other  kinds  of  birds.  FSIS 
has  received  inquiries  about  inspection 
from  producers  of  ostriches,  emus,  rheas 
and  mallard  ducks.  FSIS  has  made  an 
initial  determination  that  ostriches, 
emus  and  rheas  are  not  amenable 
because,  although  raised  in  captivity, 
they  are  not  poultry,  i.e.,  chickens, 
turkeys,  ducks,  geese  or  guineas,  as 
defined  in  the  reflations.  Conversely, 
in  the  case  of  mallard  ducks,  the  Agency 
has  determined  that  mallard  ducks  are 
amenable  because  they  are  ducks  raised 
in  captivity.  A  breed  of  fowl  that  is 
becoming  increasingly  popular  in  the 
Western  United  States  is  an  Asiatic- 
derived  bantam  chicken  known  as 
“silkie  fowl.”  Silkie  fowl  resemble  the 
comish  hen  breed  in  weight  and  size, 
but  their  skin,  bone,  viscera  and  blood 
vessels  have  a  bluish-black 
pigmentation.  FSIS  has  determined  that 
silkie  fowl  are  chickens  and,  thus,  must 
be  inspected. 

A  variety  of  birds  other  than  the 
species  listed  in  the  regulations  is  being 
produced  for  food  purposes,  and  the 
volume  of  production  of  those  species  is 
expected  to  increase.  FSIS  needs  to 
m^e  a  determination  whether  or  not 
those  birds  are  “domesticated  birds,” 
and  whether  or  not  they  are  covered  by 
the  PPIA.  In  reviewing  this  matter,  FSIS 
intends  to  consider:  public  health, 
precedent,  legislative  history,  potential 
impacts  on  producers  and  processors, 
limited  inspection  resources,  and  the 
adequacy  of  alternative  regulatory 
approaches  that  are  consistent  with  the 
PPIA  and  the  FFDCA. 

Need  for  Objective  Criteria 

Consistent  and  predictable 
amenability  determinations  of  birds 
have  been  diflicult  in  the  absence  of  a 
definition  of  “domesticated  bird”  in  the 
PPIA  and  regulations  issued  thereunder. 
The  need  for  such  a  definition,  and  for 
a  reassessment  of  the  criteria  used,  for 
making  amenability  determinations,  is 
becoming  increasingly  apparent  in  light 
of  continuing  advancements  in  genetic 
engineering,  increasing  public  interest 
in  consumption  of  birds  other  than 
those  traditional  poultry  species,  and 
increasing  Agency  workloads  caused  by 
growing  consumption  of  poultry. 
Standardized  definitions  and  criteria 
will  promote  fairer,  more  efficient  and 
eflective  decisionmaking  and  will 
provide  more  consistent  precedents  and 
clearer  guidance  for  both  program 
personnel  and  aflected  parts  of  the  food 
industry. 


Request  for  Comments 

FSIS  is  soliciting  comments. 
inf(Hmation  and  recommendations  in 
the  following  areas: 

•  DefinlUons  of  “domesticated”  and 
“commercially  produced  game  birds:” 

•  The  criterion(a)  FSIS  should  use  in 
making  amenability  determinations 
regarding  whether  a  bird  is  amendable 
to  the  requirements  of  the  PPIA. 
Currently,  under  the  PPIA,  F5iIS 
inspects  only  certain  birds  which  are 
raised  in  captivity  for  human 
consumption,  i.e.,  chickens,  turkeys, 
ducks,  geese  and  ^ineas; 

•  The  kinds  and  numbers  of  bird^, 
other  than  the  species  currently  listed  in 
the  PPIA  regulations,  now  being 
produced  for  human  consumption; 

•  The  kinds  of  birds,  other  than  the 
species  currently  listed  in  the  PPIA 
regulations,  that  may  he  produced  for 
human  consumption  in  the  future; 

•  Any  other  comments  or 
recommendations  on  the  subject  of 
determining  amenability  of  birds  to  the 
PPIA. 

The  preamble  to  any  proposed 
regulation  would  include  a  discussion 
of  the  comments  received  in  response  to 
this  notice. 

Done  at  Washington,  DC.  on  July  9, 1993. 
Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Service. 

[FR  Doc  93-16784  Filed  7-14-93;  8:45  am] 
WLLMO  COOC  9410-OIMI 

FARM  CREDIT  ADMINISTRATION 

12CFR  Part  614 
RIN  3052-AB46 

Loan  Policies  and  Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  hy  the  Farm 
Credit  Administration  Board  (Board) 
proposes  to  amend  the  regulation 
regarding  the  content  of  Imrrower  rights 
notices  for  distressed  loans.  The  FCA 
has  learned  that  the  foreclosure 
language  requirement  may 
unnecessarily  offend  borrowers. 
Therefore,  the  proposed  regulation  will 
no  longer  require  ffiat  Farm  Credit 
System  institutions  include  a  reference 
to  foreclosure  when  notifying  borrowers 
that  their  distressed  loans  may  be 
suitable  for  restructuring. 

DATES:  Comments  must  be  submitted  on 
or  before  August  16, 1993. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
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Patricia  W.  DiMuzio,  Division  Director, 
Regulation  Development  Division. 

Office  of  Examination.  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090.  Copies  of  all  comments 
will  be  available  for  examination  by 
interested  parties  in  the  Regulation 
Development  Division,  Farm  Credit 
Administration. 

FOR  FURTHER  MFORMATKM  CONTACT:  Eric 
Howard.  Policy  Analyst.  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  or  James  M. 
Morris,  Senior  Attorney,  Office  of 
General  Counsel.  Farm  Credit 
Administration.  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEHENTARY  MFORUATION:  The 
Agricultural  Credit  Act  of  1987  (Pub.  L. 
100-233)  enacted  on  January  6. 1988, 
amended  the  Farm  C^it  Act  of  1971 
(Act)  to  establish  additional  borrower 
rights.  Final  r^ulations  on  borrower 
rights  (12  CFR  parts  614, 615,  and  618) 
were  published  on  September  14, 1988, 
(54  FR  35427)  and  became  effective  on 
October  14, 1988.  Section  614.4516 
requires  that  the  lender  notify  a 
borrower  that  its  loan  is  or  has  become 
a  “distressed  loan"  as  defined  in  the 
Act,  and  may  be  suitable  for 
restructuring.  On  the  determination  that 
a  loan  is  or  has  become  distressed,  the 
present  regulation  also  requires  that  the 
lender  notify  the  borrower  that  the 
alternative  to  restructuring  may  be 
foreclosure. 

The  FCA  has  learned  that  the 
foreclosure  language  requirement  may 
unnecessarily  offend  borrowers.  The 
foreclosure  language  was  included  in 
§  614.4516  to  ensure  that  borrowers 
whose  loans  are  distressed  will  be 
informed  that  their  loans  could  be 
subject  to  foreclosure  unless  they  take 
positive  action,  such  as  filing  an 
application  for  restructuring.  The  FCA 
now  believes  that  the  reference  to 
“foreclosure"  should  be  optional. 
Borrowers  %vith  distressed  loans  will 
still  receive  adequate  warning  of  the 
possibility  of  foreclosure,  since 
S  614.4519(a)  requires  that  a  qualified 
lender  notify  the  borrower,  not  later 
than  45  days  before  commencing 
foreclosure  proceedings,  that  the 
alternative  to  restructiuing  may  be 
foreclosure.  The  FCA  proposes  to 
amend  §614.4516  to  allow  qualified 
lenders  latitude  in  the  timing  of  the 
foreclosure  notification. 

Comments  are  sought  on  §  614.4516. 


List  of  Subjects  in  12  CFR  Part  614 

Agriculture.  Banks.  Banking,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements.  Riual  areas. 

For  the  reasons  stated  in  the 
preamble,  part  614  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Relations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  614— LOAN  POUaES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  Secs.  1.3, 1.5, 1.6, 1.7, 1.9, 1.10, 
2.0,  2.2,  2.3,  2.4,  2.10,  2.12, 2.13, 2.15,  3.0, 
3.1,  3.3, 3.7, 3.8,  3.10,  3.20,  3.28, 4.12, 4.12A, 
4.13, 4.13B,  4.14, 4.14A,  4.14C,  4.14D,  4.14E, 
4.18, 4.19, 4.36, 4.37, 5.9,  5.10, 5.17,  7.0,  7.2, 
7.6,  7.7,  7.8, 7.12,  7.13,  8.0, 8.5  of  the  Faun 
Credit  Act;  12  U.S.C.  2011,  2013,  2014,  2015, 
2017,  2018,  2071,  2073,  2074,  2075,  2091, 
2093, 2094, 2096, 2121,  2122,  2124,  2128, 
2129,  2131,  2141, 2149,  2183,  2184,  2199, 
2201,  2202, 2202a,  2202c,  2202d,  2202e, 
2206,  2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b,  2279b-l,  2279b-2, 
2279f,  2279f-l,  2279aa,  2279aa-5;  sec.  413  of 
Pub.  L.  100-233, 101  Stat.  1568, 1639. 

Subpart  N— Loan  Servicing 
Requiramenta;  State  Agricuiturai  Loan 
Mediation  Programs;  Right  of  First 
Refusal 

2.  Section  614.4516  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§614.4516  Restructuring  procedures. 

(a)  Notice,  When  a  qualified  lender 
determines  that  a  loan  is  or  has  become 
a  distressed  loan,  the  lender  shall 
provide  written  notice  to  the  borrower 
that  the  loan  may  be  suitable  for 
restructuring.  The  qualified  lender  shall 
include  with  such  notice: 
***** 

Dated:  July  10, 1993. 

Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  93-16631  Filed  7-14-93;  8:45  am] 
BIUINQ  cooc  tniB-ei-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-32609;  File  No.  $7-21-93] 
RIN  323S-AF91 

Reporting  Raquiramants  for  Brokers  or 
Dealers  Under  the  Securities  Exchange 
Act  of  1934 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  amendments. 


SUMMARY:  The  Commission  is  proposing 
for  comment,  amendments  to  its  Imker- 
dealer  record  preservation  rule  that 
would  allow  broker-dealers  to  employ, 
tmder  certain  conditions,  optical  storage 
technology  to  maintain  records  required 
to  be  retained.  The  Commission  alM  is 
proposing  that  this  rule  be  amended  to 
codify  a  staff  interpretation  that  allows 
broker-dealers  to  use  microfiche  for 
record-retention  purposes. 

DATES:  The  requested  written  data, 
views,  arguments  and/or  comments 
must  be  received  on  or  before 
September  13, 1993. 

ADDRESSES:  People  wishing  to  submit 
written  data,  views,  arguments  and/or 
comments  should  file  three  copies  with 
Jonathan  G,  Katz,  Secretary,  S^urities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Stop  6-9,  Washington,  DC 
20549.  All  written  data,  views, 
argiunents  and/or  comments  should 
refer  to  File  No.  S7-21-93.  All 
comments  received  will  be  available  for 
public  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director,  or  Julius  R.  Leiman-Carbia, 
S{>ecial  Counsel,  Office  of  Capital 
Markets  and  Financial  Responsibility, 
Division  of  Market  Regulation, 

Securities  and  Exchange  Commission  at 
(202)  272-2904  or -2824. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 
A.  Background 

Section  17(a)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Exchange  Act") 
requires  registered  broker-dealers  to 
m^e,  keep,  furnish  and  disseminate 
reports  prescribed  by  the  Commission 
“as  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of’  the  Exchange  Act.' 

Rules  17a-3  and  17a-4  imder  the 
Exchange  Act^  specify  minimum 
requirements  with  respect  to  the 
business  records  whi(m  must  be  made 
by  broker-dealers  as  well  as  the  periods 
diiring  which  such  records  and  other 
documents  relating  to  the  broker- 
dealer’s  business  must  be  preserved.  For 
the  most  part,  records  preserved 
pursuant  to  these  rules  must  be  kept  in 
an  easily  accessible  place  for  two  years.^ 
Some  rmrords,  however,  must  be 
preserved  for  three  years  *,  others  for  six 


'  IS  U.S.C  7aq(a)(l). 

^  17  CFR  240.17a-3  and  240.17a-4. 
’  17  CFR  240.17a-^aKl). 

♦  17  CFR  240.17a-«(b). 
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years  *  and  those  that  concern  the  legal 
existence  of  the  broker-dealw  (e.g., 
partnership  articles,  minute  birnlu,  stock 
certificate  books)  must  be  preserved 
during  the  life  of  the  broker-dealer  and 
its  successors.^ 

Until  1970,  paper  was  the  sole 
medium  for  the  preservation  of  the 
records  required  under  Rules  17a-3  and 
17a-4.  In  1970,  Rule  17a-4  was 
amended  to  permit  records  to  be 
immediately  produced  on  microfilm  as 
an  original  fbtm  of  record-keeping.^ 

This  amendment  allowed  for  me  use  of 
microfilm  provided  that  the  following 
conditions  set  forth  in  paragraph  (f)  of 
Rule  17a-4  are  met: 

1.  At  all  dmes.the  broker-dealer  has 
available,  for  Commission  examination  of  his 
records,  pursuant  to  Section  17(a)  of  the 
Exchange  Act,  f^lities  for  immediate,  easily 
readable  projection  of  the  microfilm  and  for 
producing  easily  readable  fecsimile 
enlargements; 

2.  Ihe  broker-dealer  arranges  the  records 
and  their  index,  and  files  the  films  in  such 

a  manner  as  to  pwmit  the  immediate  location 
of  any  particular  record; 

3.  The  broker-dealer  is  ready  at  all  times 
to  provide,  and  immediately  provides,  any 
facsimile  enlargement  which  the  Commission 
by  its  examiners  or  other  representatives  may 
request,  and 

4.  The  broker-dealer  stores  separately  from 
the  original  one  other  copy  of  the  microfilm 
for  the  time  required.* 

In  1979,  the  Commission’s  staff 
interpreted  Rule  17a-4  to  include 
microfiche  as  well  as  microfilm  for 
record-keeping  purposes,  provided  that 
the  requirements  of  Rule  17a-4(f)  were 
satisfi^.* 

B.  Technical  Aspects 

1.  Microfiche 

Microfiche  and  microfilm  are  similar 
record-keeping  media  that 
photographically  reduce  the  size  of 
document  images.  Like  microfilm, 
microfiche  can  store  computer 
generated  dcxniments.  Microfiche  stored 
images,  howrever,  appear  on  a  sheet  of 
film,  rather  than  on  spooled  film  as  with 
microfilm. 

2.  Optical  Storage  Technology 

Optical  storage  technology  allows  for 
digital  data  recording  in  a  non- 
rewriteable,  non-erasable  format,  such 
as  write  once,  read  many  ("WORM”), 
whidi  provides  a  ntm-alterable. 


*  17  CFR  240.17«-4(a)  ft  (c). 
‘17(71t240.17»-4((Q. 

''  Securitifls  Exchange  Act  Ral.  No.  8875  (April  30, 
1970),  35  FR  7M3  (K^  18, 1970). 

*  17  C7R  240.17a-4(f). 

*Lettar  to  Mr.  Robert  F.  Price,  Alex.  Brown  k 
Sons.  Grooi  Nebon  S.  Kibler,  Assistant  Director, 
Dhrisiaa  of  Markat  Regulation.  Commission 
(November  3. 1978). 


pnmanent  record  storage  medium.  Non- 
rewritedile  optical  storage  records 
digital  information  by  employing  a  laser 
heat  source  to  bum  a  pattern  on  a 
metallic  film  on  a  disk  surfece  that  can 
hold  billions  of  bytes  of  data  ("optical 
disk").  This  disk  is  removable  the 
hardware  necessary  for  the  optical 
storage  function. 

When  using  optical  disk  storage  in  the 
non-rewriteable  format,  any  record,  be  it 
computer  generated  (such  as  a  computer 
report)  or  electronically  digitized  (such 
as  from  paper  or  micrographics),  can  be 
permanently  recorded  for  long  term 
computer  based  management  and 
access. 

n.  Proposed  Amendments  and 
Discussion 

While  industry  representatives  have 
argued  that  the  use  of  optical  disk 
technology  will  represent  cost  savings 
for  broker-dealers,’*^  they  concede  that 
the  use  of  any  technology  employing 
media  other  than  paper  for  the 
preservation  of  recoras  must  be 
conditioned  with  safeguards  against 
erasability,  and  with  provisions  for  the 
immediate  verification  of  the  stored 
information  and  for  back-up  fecilities. 

These  conditions  are  esp^ally 
necessary  when,  as  is  the  case  with 
optical  disks,  the  technology  is 
relatively  new  and  there  appears  to  be 
no  ciurent  set  industry  standard  for  the 
development  of  optical  disk  technology 
and  for  compatibility  among  the 
different  optical  disk  systems.  In  the 
case  of  optical  disks,  additional 
conditions  appear  to  be  necessary  to 
ensure  that  tne  documents  etched  into 
the  disk  are  indexed  and  may  be 
downloaded  by  examiners  fimm  either 
the  (Commission  or  the  self-regulatory 
organizations  ("SROs”)  or  by  third 
persons  available  to  the  examiners. 

The  proposed  amendments  require 
that  broker-dealers  using  optical  disk 
storage  systems  employ  non-rewriteable, 
non-erasi^le  technology.  The  use  of  this 
technology  ensures  that  the  information 
stored  in  optical  disks  can  not  be 
modified  or  removed  from  the  optical 
disk  without  detection.  As  an  additional 
protection,  the  proposed  amendments 
would  require  that  broker-dealers  create 
duplicate  copies  of  optical  disks 
containing  records,  serialize  original 


“*Tha  SecuriUet  Industry  Association  (“SIA") 
estimates  that  the  cost  savings  that  would  result  if 
a  broker-dealer  were  to  convert  from  a  paper  or 
microBlm  record  retention  system  to  optical  disk 
technology  run  from  S2S0.000  a  year  for  a  mediiun- 
sised  braker-dealor  to  more  than  $1.6  million  a  year 
for  a  large  firm.  Latter  from  Michael  D.  Udoff. 
Chairman.  Ad  Hoc  Record  Retention  Committee, 
SIA,  to  Mduifri  Macchiaroli,  Assistant  Director, 
Division  of  Markal  Regulation.  Commission  (May 
19. 1992). 


and  duplicate  optical  disks,  and  time- 
date  the  information  placed  on  optical 
disks. 

To  ensure  full  access  to  records 
during  regular  examinations,  broker- 
dealers  utilizing  optical  disk  tecimology 
will  be  required  to  index  optical  disks 
and  place  the  index  on  the  optical  disks. 
To  facilitate  review  of  the  information 
preserved,  broker-dealers  also  will  be 
required  to  have  downloading  capacity 
so  that  records  kept  on  optical  disks 
may  be  promptly  downloaded  onto  an . 
alternate  medium  such  as  paper, 
microfilm  or  microficdie. 

The  proposed  conditions  also  are 
designed  to  provide  access  to 
information  presOTved  in  optical  disks 
when  the  broker-dealer  is  no  longer  * 
operational,  when  the  broker-dealer 
refuses  to  cooperate  with  the 
investigative  efforts  of  the  Commission 
or  the  SROs,  or  when  the  optical  disk 
has  not  been  properly  indexed  as  to  its 
entire  contents.  Accordingly,  broker- 
dealers  would  be  required  to  preserve, 
keep  CLurrent  and  surrender  upon 
request  the  information  necessary  to 
download  records  stored  in  optical 
disks."  In  addition,  at  least  one  third 
party,  who  has  the  ability  to  download 
information  from  the  broker-dealer’s 
optical  disk  to  another  medium,  must 
file  representations  with  the 
Ck)mmission  to  ensure  and  facilitate  the 
downloadii^  into  an  alternate  medium 
of  the  information  kept  in  the  broker- 
dealer’s  optical  storage  system. 

Currently,  the  Commission  requires 
the  submission  of  similar  third  party 
representations  when  the  records 
preserved  pursuant  to  Rules  17a-3  and 
17a— 4  are  prepared  or  maintained  on 
behalf  of  the  broker-dealer  by  an  outside 
service  bureau,  depository,  iWk  or 
other  record-keeping  service.’*  Like  the 
representations  currently  required  by 
the  Commission,  the  proposed 
representations  regarding  optical  disk 
storage  are  intended  to  ensure 
cooperation  by  third  parties. 

III.  Request  for  0>nunents 

The  Commission  invites  interested 
persons  to  submit  written  data,  views, 
arguments  and/or  comments  on  the 
proposed  amendments. 

Substantial  questions  have  been 
raised  regarding  the  adequacy  of  optical 
disk  tedmology  to  preserve  handwritten 
records  or  records  that  contain 
handuoitten  text.  It  has  been  suggested 


"  In  tlw  alternaUve,  brokar-dealan  who  usa 
outside  tarvica  bureaus  lo  praserva  records  may 
place  in  escrow  uid  keep  current  a  copy  of  die 
information  Bacessaiy  to  access  the  format  (i.e..  the 
logical  layout)  of  the  optical  disks  and  to  download 
records  stored  in  optical  disks. 

’*17CFR240.17a-4(i). 
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that  from  the  standi>oint  of 
examinations  and  discovery  for  judicial 
and  quasi-judicial  purposes,  optical  disk 
images  (as  well  as  microfilm  or 
microfi^e  images)  make  very  difficult 
the  detection  of  alterations  made  to 
handwritten  records  and  to  records 
containing  handwritten  text.  The 
Commission,  therefore,  is  concerned 
about  the  use  of  microfilm,  microfiche 
and  optical  disk  technology  to  preserve 
these  records,  and  requests  comments 
on  the  advisability  of  preserving 
handwritten- reco^s  and  records 
containing  handwritten  text  in  hard 
copy. 

IV.  Summary  of  Initial  Regulatcnry 
Flexibility  Analysis 

In  accordance  with  5  U.S.C.  630,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
(“^A”)  concerning  the  proposed 
amendments.  The  analysis  notes  that 
the  objective  of  the  proposed  rule 
amendments  is  to  allow  broker-dealers 
to  employ  optical  disk  technology  for 
record  retention  purposes  under  17  CFR 
240.1 7a-4. 

The  proposed  amendments  do  not 
alter  the  regulatory  requirement  for 
broker-dealers  using  currently  accepted 
media  for  record  retention  purposes 
(i.e.,  microfilm,  microfiche  or  paper). 
Instead,  the  proposal  expands  the  record 
retention  m^a  by  allowing  broker- 
dealers  to  utilize  optical  disk  technology 
to  store  records  required  under  17  CFR 
240.17a-3  and  240.17a-4.  Accordingly, 
the  proposed  amendments  will  not 
change  the  impact  of  current  regulatory 
recoil  preservation  requirements  on 
"small  business[es]”  or  "small 
organizationfs].”  as  those  terms  are 
defined  in  17  CFR  240.(>-10(c),  subject 
to  Rule  17a-5. 

A  copy  of  the  IRFA  may  be  obtained 
by  contacting  Julius  R.  Leiman-Carbia, 
Division  of  Market  Regulation. 

Securities  and  Exchange  (Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549,  tel;  (202)  272-2824. 

V.  Statutory  Analysis 

The  amendments  are  proposed 
pursuant  to  the  authority  conferred  on 
the  Commission  by  section  17(a)(1)  of 
the  Exchange  Act. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers;  Reporting  and  record¬ 
keeping  requirements;  Securities. 

For  the  reasons  set  forth  in  the 
preamble.  Title  17  Chapter  n  of  the 
(Code  of  Federal  Regulation  is  proposed 
to  be  amended  as  follows: 


PART  240~QENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g.  77j. 

77$,  77eee,  77ggg,  77imn,  77888, 77ttt,  78c, 
78d,  78i,  78j.  78l,  78m,  78n,  78o,  78p,  788, 
78w,  78x,  787A<1).  79q.  79t,  80a-20,  80a-23, 
80a-29. 80a-37. 80b-3. 80b-4  and  80b-ll. 
unlesa  otherwi8e  noted. 

2.  §  240.17a-4  is  amended  by  revising 
paragraph  (f)  to  read  as  follows: 

f240.17a-4  Records  to  be  preaervad  by 
certain  exchange  members,  brokers  and 
dealere. 

(a)*  *  *  , 

(f)  The  records  required  to  be 
maintained  and  preserved  pursuant  to 
§§  240.17a-3  and  240.17a-4  may  be 
immediately  produced  or  reproduced  on 
microfilm,  microfiche  or,  by  means  of 
optical  storage  technology,  on  an  optical 
disk,  and  be  maintained  and  preserved 
for  the  required  time  in  that  form. 

(1)  If  such  microfilm,  microfiche  or 
optical  storage  substitution  for  hard 
copy  is  made  by  a  member,  broker  or 
dealer,  it  shall: 

(1)  At  all  times  have  available,  for 
examination  of  its  records  by  the  staffs 
of  the  (Commission  and  the  self- 
regulatory  organizations  of  which  it  is  a 
member,  facilities  for  immediate,  easily 
readable  projection  of  microfilm, 
microfiche  or  optical  storage  images  and 
for  producing  easily  readable  facsimile 
enlargements  of  such  images, 

(ii)  Arrange  the  records  and  indexes, 
and  file  the  films  and  optical  disks  in 
such  a  manner  as  to  permit  the 
immediate  location  of  any  particular 
record. 

(iii)  Be  ready  at  all  times  to  provide, 
and  immediately  provide,  any  facsimile 
enlargement  whicn  the  Commission  by 
its  examiners  or  other  representatives 
may  request,  and 

(iv)  Store  separately  from  the  original, 
in  an  off-site  location,  a  duplicate  copy 
of  the  microfilm,  microfiche  or  optical 
disk  for  the  time  required. 

(2)  If  optical  storage  substitution  for 
hard  copy  is  made  by  a  member,  broker 
or  dealer,  it  shell  comply  with  the 
following  requirements  in  addition  to 
the  requirements  of  paragraph  (f)(1)  of 
this  section: 

(i)  The  member,  broker  or  dealer  must 
notify  its  examining  authority 
designated  pursuant  to  section  17(d)  of 
the  Act  prior  to  employing  optical 
storage  technology  for  recora-retention 
purposes. 

(ii)  The  member,  broker  or  dealer 
must  preserve  the  records  employing 
optic^  storage  technology  that: 


(A)  Preserves  the  records  exclusively 
in  a  non-rewriteable,  non-erasable 
format; 

(B)  Verifies  automatically  the  quality 
and  accuracy  of  the  optical  storage 
recording  process; 

(C)  Duplicates  in  a  separate  optical 
disk  all  information  originally  preserved 
and  maintained  by  means  of  optical 
storage  technology; 

(D)  Serializes  original  and  duplicate 
opti^  disks,  and  time-dates 
permanently  the  information  placed  on 
such  optical  disks,  and 

(E)  Has  the  capacity  to  download 
indexes  and  records  preserved  in  optical 
disks  into  paper,  microfilm,  microfiche 
or  other  medium  acceptable  vmder 

§  240.17a-4(f). 

(iii)  The  member,  broker  or  dealer 
must  organize  and  index  accurately  all 
information  contained  in  every  original 
and  duplicate  optical  disk  to  ensure 
prompt  access  to  the  records. 

(A)  At  all  times,  a  member,  broker  or 
dealer  must  be  able  to  have  such 
indexes  available  for  examination  by  the 
staffs  of  the  (Commission  and  the  self- 
regulatory  organizations  of  which  the 
broker  or  dealer  is  a  member. 

(B)  Each  index  must  be  duplicated 
and  the  duplicate  copies  must  be  stored 
in  an  off-site  location,  separately  finm 
the  or^nal  copy  of  each  index. 

(C)  CDriginal  and  duplicate  indexes 
must  be  preserved  for  the  time  required 
for  the  indexed  records. 

(iv)  The  member.'broker  or  dealer 
must  have  in  place  an  audit  system 
providing  for  accoimtability  regarding 
all  access  to  records  maintained  and 
preserved  using  optical  storage 
technology  and  any  changes  made  to 
every  original  and  duplicate  optical 
disk. 

(A)  At  all  times,  a  member,  broker  or 
dealer  must  be  able  to  have  the  results 
of  such  audit  system  available  for 
examination  by  the  staffs  of  the 
Commission  and  the  self-regulatory 
organizations  of  which  the  broker  or 
dealer  is  a  member. 

(B)  The  results  of  such  audit  system 
must  be  preserved  for  the  time  required 
for  the  audited  records. 

(v)  The  member,  broker  or  dealer  must 
maintain,  keep  current  and  surrender 
promptly  upon  request  by  the  staffr  of 
the  Conunission  or  the  self-regiUatory 
organizations  of  which  the  broker  or 
dealer  is  a  member  all  information 
necessary  to  download  records  and 
indexes  stored  in  optical  disks;  or  place 
in  escrow  and  keep  current  a  copy  of  the 
physical  and  logical  file  format  of  the 
optical  disks,  the  field  format  of  all 
different  information  types  written  on 
the  optical  disks  and  the  source  code, 
together  with  the  appropriate 
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documraitation  and  all  informatioa 
necessary  to  download  records  and 
indexes. 

(vi)  For  every  member,  broker  or 
dealer  using  optical  storage  technology 
for  record  preservation  under  this 
section,  at  least  one  third  party  ("the 
undersigned”),  who  has  the  abiUty  to 
download  inCcmnation  bom  the 
member’s,  broker’s  or  dealer’s  optical 
disks  to  another  acceptable  medium, 
shall  file  with  the  Commission  or  its 
designee  the  following  written 
undertakings: 

The  undersigned  hereby  undertakes  to 
promptly  furnish  to  the  U.S.  Securities  and 
Exchange  Commission  (“Commission”),  its 
designees  or  representatives,  upon  reasonable 
request,  such  information  as  is  deemed 
necessary  by  the  Commission's  staff  to 
download  information  kept  on  the  broker’s  or 
dealer’s  t^tical  storage  system  to  another 
mediiun  accept^le  to  the  Commission’s 
staff. 

Furthermore,  the  imdersigned  hereby 
undertakes  to  take  reasonable  steps  to 
provide  access  to  information  contained  on 
the  brdcer’s  or  dealer’s  optical  storage 
system,  including,  as  appropriate, 
arrangements  for  the  do^loading  of  any 
record,  required  to  be  maintained  and 
preserved  by  the  broker  or  dealer  pursuant  to 
Rules  17a-d  and  17a-4  under  the  Securities 
Exchange  Act  of  1934  in  a  format  acceptable 
to  the  Commission’s  staff.  Such  arrangements 
will  provide  q)ecifically  that  in  the  event  of 
a  failure  on  the  part  of  die  broker  or  dealer 
to  download  the  record  into  a  readable 
format,  upon  being  provided  with  the 
appropriate  optical  disks,  the  undersigned 
will  undotake  to  do  so,  as  the  Commission’s 
staff  may  request 
•  *  *  *  • 

Date:  July  9, 1993. 

By  the  Commisskm. 

Margaret  H.  MacFarland, 

Deputy  Secr^ary. 

(FR  Doc.  93-16810  Filed  7-14-93;  8:45  am) 
nLUNQ  CODE  aoio-01-a 


17CFRf>art270 

[RaleaM  No.  IC-19566,  FUa  No.  S7-22-03] 
RIN3235-AF69 

Cortaln  RotoorcN  and  Devolopment 
Companio* 

AGENCY:  Securities  and  Exchange 
Ckimmission. 

ACTION:  Rule  proposal  and  request  for 
comment 

SUMMARY:  Hie  Commission  is  proposing 
for  public  comment  rule  3a-8  tmder  the 
Investment  Company  Act  of  1940.  Rule 
3a-8  is  designed  to  address  the  special 
circumstances  of  research  and 
develoj^ent  companies.  Certain 
researcn  and  development  companies 


maintain  large  amounts  of  liquid  assets 
in  the  form  of  securities  to  fond  their 
activities.  Rule  3a-6  would  provide  a 
safe  harbor  from  investment  company 
status  for  a  company  engaged  in 
research  and  development  if  it  has  held 
itself  out  and  currently  holds  itself  out 
as  being  primarily  engaged  in  a 
noninvestment  business,  uses  its  capital 
to  support  its  research  and  development 
activities,  and  makes  investments  that, 
taken  as  a  Mdiole,  conserve  capital  and 
liquidity  until  it  uses  the  fun^  in  its 
primary  business.  Rule  3a-8  would  be  a 
nonexclusive  safe  harbor. 

DATES:  Comments  must  be  received  on 
or  before  Octoiier  13, 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-22- 
93.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room.  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bryce  Stovell,  Senior  Special  Counsel, 
at  (202)  272-2048,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Securities  and  Exchange 
(Donunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPLEMENTARY  RTORMATION:  The 
Commission  is  seeking  public  comment 
on  proposed  rule  3a-8  (17  CFR  270.3a- 
8]  under  the  Investment  Company  Act 
of  1940  (IS  U.S.C.  80a].  Rule  3a-8  is 
intended  to  codify  the  terms  of  a 
(Commission  order  under  section  3(b)(2) 
for  I(X)S  Corporation,  a  biotechnology 
company.' 

Executive  Summary 

The  (Commission  is  proposing  rule 
3a-8  under  the  Investment  (Company 
Act  (IS  U.S.C.  80al  as  a  safe  harbor 
exclusion  from  investment  company 
status  for  certain  bona  fide  research  and 
development  companies  ("R&D 
companies”).* 


'  ICOS  Ccnp..  Investment  Ck)mpany  Act  Release 
Nos.  19274  (Feb.  IB.  1993)  (notice)  and  19344  (Mar. 
16, 1993)  (order). 

*  Statement  of  Financial  Accounting  Standards 
No.  2  defines  “research"  as  planned  search  or 
critical  investigation  aimed  at  discovery  of  new 
knowledge  with  hope  that  such  knowledge  will  be 
useful  in  developing  a  new  product  or  service  or  a 
new  procan  or  technique  or  in  bringing  about  a 
significant  improvement  to  an  existing  product  or 
process.  “Developineat"  is  the  translation  of 
research  findings  or  other  knowledge  into  a  plan  or 
design  for  a  new  product  or  process  w  for  a 
significant  improvement  to  an  existing  product  or 
procen  whether  intended  for  sals  or  use.  See 
Accounting  for  Research  and  Development  Ckrsts. 
Statement  of  Financial  Accounting  Standards  No.  2 


To  fund  thw  research  and 
development  activities  during  their 
lengthy  product  development  phase,* 
R&D  companies,  particularly 
biotechnology  companies,^  raise  large 
amoimts  of  capital  throu^  offerings  of 
their  equity  securities.  They  generally 
invest  the  proceeds  in  short-term,  hi^ 
quality  debt  instruments  and  use  the 
return  on  these  investments  to  fund 
their  operations  until  they  can  begin 
product  sales.* 

Under  section  3(b)(2),  the 
(Commission  may  declare  that  a 
company  that  invests  in  securities  is, 
nonetheless,  not  an  investment 
company  if  it  determines  that  the 
company  is  not  engaged  primarily  in  the 
investment  business.  The  (Commission’s 
traditional  test  for  making  this 
determination,  however,  was  developed 
before  the  emergence  of  publicly  held 
companies  whose  primary  activity  was 
research  and  devel(^ment.  It  turns 
largely  on  the  composition  of  the 
applicant’s  income  and  assets,  i.e., 
whether  a  large  percentage  of  the 
income  and  assets  is  derived  from 
investment  securities.  Thus,  when  it  is 
applied  to  R&D  companies  ffie  test 
understates  their  noninvestment 
business,  which  produces  little  or  no 
income  or  assets  during  their  product 
development  phase.  This  has  caused 
many  of  the  companies  to  be  concerned 
about  their  status  imder  the  Investment 
Company  Act. 

In  the  I(COS  order,  the  (Commission 
clarified  the  application  of  the  primary 
business  test  to  research  and 
development  activities.  The 


(Fin.  Accounting  Standards  Bd.  1974)  at  1 8  (“SFAS 
No.  2”).  Rasaarcfa  and  devNopmant  expenses 
generally  include  costs  incurred  for  materials, 
equipment,  facilities,  personnel,  intangibles,  and 
indirect  costs  that  are  clearly  related  to  research  and 
development  activities.  Id.  1 11. 

*  Many  RAD  companies  have  a  distinct  life  cycle. 
During  a  "start-up"  phase,  they  raise  capital  and 
acquire  personnd  and  facilities.  During  the  product 
developmrat  phase,  whidi  marks  the 
commencement  of  opentiona.  they  raise  additional 
capital  and  conduct  research  and  development 
activities,  but  have  not  yet  devefbped  marketable 
products  and  have  no  revenues  product  sales. 
During  the  mature  product  sales  phase,  an  RAD 
company  begins  to  realize  significant  revenues  fiom 
the  ^e  of  products  it  has  developed.  See,  e.g., 

ICOS  Corp..  Inv.  Co.  Act  Ral.  19274,  supra  note  1. 

*  Biotedmology  is  the  application  of  engineering 
and  technological  principles  to  living  organisms  or 
thmr  components  to  produce  new  inventions  or 
processes.  An  important  branch  of  biotechnology  is 
genetic  engineering,  or  recombinant  DNA 
technology.  On  an  industry-wide  basis,  research 
and  devdoinnant  accounts  for  36%  of  all  expenses 
incurred  by  U.S.  Uotechnology  companies.  See 
Ernst  A  Young.  Biotech  93:  Accelerating 
Commercializatitm.  Seventh  Annual  Report  on  the 
Biotech  Industry  39  (1992). 

*  Several  cycles  of  equity  offerings  and  depletions 
of  the  resulting  investment  pools  can  occur  before 
an  RAD  company  achieves  profitable  operations,  if 
ever. 
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Commission  is  proposing  rule  3a-8  to 
codify  its  interpretation.  The  rule  would 
exclude  from  the  definition  of 
investment  company  any  issuers 
engaged  in  research  and  development 
based  upon  how  they  use  their  income 
and  assets,  instead  of  the  sources  of 
their  income  and  the  composition  of 
their  assets.  An  issuer  would  be  eligible 
for  the  safe  harbor  if  it,  directly  or 
through  a  company  or  companies  that  it 
"controls:"^  (a)  has  held  itself  out  and 
currently  holds  itself  out  as  primarily 
engaged  in  a  noninvestment  business; 

(b)  has,  on  the  basis  of  financial 
statements  that  were  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (“GAAP”),  or 
other  financial  data  derived  therefrom 

(1)  research  and  development  expenses 
that  are  a  substantial  percentage  of  its 
total  expenses  for  its  four  most  recent 
fiscal  quarters  and  that  at  least  equal  its 
investment  revenues  for  that  period:  and 

(2)  investment-related  exi^nses  that  do 
not  exceed  five  percent  of  its  total 
expenses  for  its  four  most  recent  fiscal 
quarters;  and  (c)  makes  its  investments, 
taken  as  a  whole,  to  conserve  capital 
and  liquidity  until  it  uses  the  funds  in 
its  primary  business.  As  a  result,  the 
rule  would  clarify  that  R&D  companies 
may  invest  in  securities  other  than 
Government  securities  without 
becoming  subject  to  the  Act. 

I.  Background 

A.  The  Traditional  Criteria  for 
Evaluating  Investment  Company  Status 

Section  3  determines  when  an  issuer 
is  an  investment  company  for  purposes 
of  the  Act.  General  provisions  for 
determining  investment  company  status 
are  set  forth  in  sections  3(a)  and  3(b). 
Specific  exclusions  of  certain  types  of 
issuers,  such  as  private  investment 
companies,  banlu,  and  insurance 
compemies,  are  set  forth  in  section  3(c). 

Section  3(a)  has  two  definitions  of 
investment  company  that  may  be 

*  Section  2(aM9)  defines  control  as  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  company.  The  section 
also  creates  a  rebuttable  presumption  that  ownws 
of  25%  or  more  of  a  company's  voting  securities 
control  the  company,  and  that  owners  of  less  than 
25%  do  not.  This  differs  from  how  control  is 
defined  for  purposes  of  applying  generally  accepted 
accounting  principles  ("GAAP").  For  GAAP 
purposes,  control  gene^ly  is  equated  vrith  having 
at  least  majority  ownership  (50.1%)  of  an  entity. 

See  (Consolidated  Financial  Statements,  Accounting 
Research  Bulletin  No.  51  (American  Institute  of 
Certified  Public  Accountants  1959)  at  1  2.  Unless 
otherwise  stated,  “control,"  wh«i  used  in  this 
release,  refers  to  the  $  2(a)(9)  definition. 

^  The  release  requests  comment,  among  other 
matters,  on  whether  these  revenues  and  expenses 
should  be  calculated  on  a  basis  other  than  GAAP. 
See  infra  notes  31-33  and  accompanying  text 


relevant  to  R&D  companies.'  Section 
3(a)(1)  defines  an  investment  company 
as  any  issuer  that  is,  holds  itself  out  as, 
or  proposes  to  be  primarily  engaged  in 
the  business  of  investing,  reinvesting,  or 
trading  in  securities.  Se^ion  3(a)(3) 
defines  as  an  investment  company  any 
issuer  that  is  engaged  or  proposes  to 
engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  and  has  more  than  forty 
percent  of  the  value  of  its  total  assets 
invested  in  “investment  securities.”*  A 
section  3(a)(3)  investment  company  may 
avoid  being  regulated  under  the  Act  if 
it  is  deem^,  under  either  section  3(b)(2) 
^r  section  3(b)(1), to  be  primarily 
engaged  in  a  noninvestment  business. 

To  rec»ive  an  order  under  section 
3(b)(2),  an  issuer  initially  must  establish 
that  it  is  engaged  in  some 
noninvestment  business.  If  an 
identifiable  noninvestment  business 
exists,  the  inquiry  then  shifts  to  whether 
that  business  is  “primary.”  In  Tonapah 
Mining  Co.,"  the  Commission  stated 
that  its  determination  of  an  issuer’s 
primary  business  under  section  3(b)(2) 
would  be  based  on  five  principal 
factors:  (a)  The  issuer’s  historical 
development;  (b)  its  public 
representations  of  policy;  (c)  the 
activities  of  its  officers  ancl  directors;  (d) 
the  nature  of  its  present  assets;  and  (e) 
the  sources  of  its  present  income.  The 
two  most  important  factors  are  the 
sources  and  composition  of  the  issuer’s 
present  income  and  assets.’^  'The 
Tonapah  test  also  has  been  applied  to 
determine  whether  an  issuer  satisfies 

*  Section  3(aK2)  defines  investment  company  to 
include  companies  that  issue  face-amount 
certificates  of  the  installment  type  and  is  not  of 
concern  to  R&D  companies. 

’Section  3(aM3)  defines  “investment  securities” 
to  include  all  securities  except  (Government 
securities,  securities  issued  by  nnployees’ 
securities  companies,  and  securities  issued  by 
majority-owned  subsidiaries  of  the  owner  which  are 
not  investment  companies. 

”  Section  3(bH2)  allows  issuers  that  are 
investment  companies  as  defined  by  $  3(aK3)  to 
apply  to  the  (Commission  for  relief.  The 
(Commission  %vill  exclude  from  the  definition  of 
investment  company  any  issuer  that  it  determines 
is  engaged  primarily  in  a  noninvestment  business, 
notwithstanding  its  status  under  S  3(a)(3).  Issuers 
that  operate  dir^y,  through  majority-owned 
subsidiaries,  or  through  controlM  companies  that 
conduct  a  similar  business  are  eligible  for  relief 
under  S  3(bK2).  An  exclusion  pursuant  to  S  3(b)(1), 
on  the  other  hand,  is  “automatic"  in  that  it  is 
determined  by  the  issuer  itself.  Only  issuers  that 
conduct  a  primarily  noninvestment  business 
directly  or  throtigh  wholly-owned  subsidiaries  may 
rely  on  $  3(b)(1).  A  deten^nation  under  either 
$  3(bM2)  or  $  3(bKl)  that  an  issuer  primarily  is 
engaged  in  a  noninvestment  business  also  means 
that  it  is  not  an  investment  company  under 
S  3(aMl).  See  M.A.  Hanna  (Co..  10  S.E.C  581  (1941). 

"Tonapah  Mining  Co.,  26  S.E.C  426  (1947). 

"/d.  at  427,  430-431. 


the  primary  business  standard  under 
section  3(b)(1)." 

B.  Certain  R&D  Companies 

'The  Tonapah  test,  while  well  suited 
for  most  issuers,  does  not  identify  the 
primary  business  of  R&D  companies. 

For  example,  biotechnology  companies 
typically  have  enormous  capital 
requirements  and  a  lengthy  product 
development  phase  during  which  they 
derive  no  revenues  firom  product  sales." 
Accordingly,  they  must  obtain  financing 
many  years  before  they  offer  their 
products  for  sale  and  must  invest  the 
funds  in  liquid  instruments  so  funds 
readily  are  accessible  for  use  to  fund 
reseai^  and  development  activities. 
Many  of  the  instruments  these 
companies  invest  in  are  investment 
securities,  and  therefore  ore  coimted 
towards  section  3(a)(3)’s  forty  percent 
threshold.  Also,  research  and 
development  expenses,  including  those 
asscxdated  with  the  development  of 
“intellectual  capital,”  are  not 
recognized  as  assets  on  balance  sheets 
prepared  in  accordance  with  GAAP." 
Development  phase  R&D  companies 
thus  have  few  assets  other  than 
securities,  and  often  may  fall  within 
section  3(a)(3)’s  definition  of  investment 
company. 

To  avoid  section  3(a)(3),"  some 
biotechnology  companies  have  limited 

"  See  Moses  v.  Black,  Fed.  Sec.  L.  Rep.  (GCH)  1 
97,866  (S.D.N.Y.  1961).  Under  rule  3a-l,  which 
codified  a  series  of  Commission  orders  under 
§  3(b)(2),  if  an  issuw  that  is  an  investment  company 
for  purposes  of  $  3(aK3)  has  no  more  than  45%  of 
its  assets  invested  in,  and  dorives  no  more  than 
45%  of  its  income  from,  specified  securities,  it  will 
be  considered  engaged  primarily  in  a 
noninvastment  buiness,  and,  thus,  excluded  from 
investment  company  status  under  §  3(aK3).  Relying 
on  the  exemption  provided  by  rule  3a-2  [17  CFTl 
270.3a-2]  to  "transient"  investment  companies  is 
an  alternative  to  seekiiig  an  exclusion  undw  rule 
3a-l  or  $  3(bK2).  Exemptions  under  rule  3a-2, 
however,  are  conditioned  on  the  applicant  having 
a  bona  fide  intent  primarily  to  be  engaged  in  a 
noninvestment  business  within  one  year.  Rule  3a- 
2(a).  An  issuer  may  not  rely  on  rule  3a-2  more  than 
once  in  any  three  year  period.  Rule  3a-2(c).  See  also 
Transient  Investment  (Companies,  Investment 
(Company  Act  Release  No.  10943  (Nov.  16. 1979) 
(proposing  rule  3a-2)  at  text  preening  n.8. 

’’  A  study  has  estimated  that  the  average  research 
and  development  cost  of  bringing  a  new  product  to 
market  is  approximately  S259  million.  In  addition, 
new  pharmaceutical  products  gmierally  take  10  to 
12  years  from  conception  to  approval  ^  the  Food 
and  Drug  Administration. ).  DiMasi,  "llie  (Gost  of 
Irmovation  in  the  Pharmaceutical  Industry,”  10 ).  of 
Health  Econ.  107  (1991). 

"See  SFAS  No.  2,  supra  note  2,  at  1 12.  Under 
GAAP,  costs  of  self-developed  intangible  assets 
generally,  and  research  and  development  expenses 
for  “intellectual  assets.”  in  particular,  are  charged 
to  expense  when  incurred. 

"Many  provisions  of  the  Act  are  incompatible 
«vith  how  biotechnology  companies  conduct  their 
business.  Section  18,  for  example,  which  places 
limits  on  a  registered  investmoit  company's  capital 
structure,  significantly  would  reduce  the  ability  of 
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their  investments  to  Government 
securities,  as  defined  in  section  2(a)(16). 
This  strategy,  however,  has  obvious 
costs. Some  biotechnology  companies 
therefore  have  applied,  under  section 
3(b)(2),  for  exclusions  fiom  investment 
company  status  that  would  clarify  their 
ability  to  invest  in  commercial  paper, 
bank  certificates  of  deposit,  bank 
repurchase  agreements,  and  similar 
instruments.*® 

C.  The  ICOS  Application  and  Order 

ICXlS,  a  development  stage 
biopharmaceutical  company,  had  no 
drug  products  approved  for  commercial 
use  and,  as  a  result,  no  revenues  from 
product  sales.  It  had,  however,  raised 
$90  million  in  public  and  private  stock 
offerings  that  it  had  invested  in  short¬ 
term  Government  and  commercial  debt 
securities  pending  the  use  of  the 
proceeds  in  its  research  and 
development  programs  and  for  capital 
expenditures.  As  a  result,  most  of 
ICOS’s  revenues  were  derived  from 
securities.  On  the  other  hand,  a 
substantial  percentage  of  ICOS’s  total 
expenses  were  for  research  and 
development,*’  its  research  and  • 
development  expenses  exceeded  its 
investment  revenues, “  and  its 
investment-related  expenses  were 
insignificant.^*  ICOS’s  historical 
development,  its  public  representations 
of  policy,  and  the  activities  of  its 
officers  and  directors  also  all  indicated 
that  it  was  not  engaged  primarily  in  the 
investment  company  business.^  ICOS, 


biotechnology  companies  to  raise  capital.  The 
section's  restrictions  on  warrants,  options,  and 
other  rights  also  would  limit  the  companies'  ability 
to  attract  scientific  talent. 

A  recent  study  that  compared  a  portfolio  of 
Treasury  bonds  with  varying  maturities  to  a 
portfolio  of  investment  grade  corporate  bonds  of 
comparable  maturities  found  a  127  basis  point 
portfolio  yield  differential.  See  The  Industrial 
Biotechnology  Association,  A  Proposal  for  a  New 
Investment  ^mpany  Act  Rule  for  Biotechnology 
and  other  Research  and  Development  Companies  30 
(Nov.  1992)  (the  "IBA  Proposal”).  The  IBA  Proposal 
will  be  placed,  for  public  inspection,  in  File  No. 
S7-22-93. 

'*  See,  e.g.,  ICOS  Corp.,  supra  note  1.  See  also 
Microsoft  ^rp..  Investment  Company  Act  Release 
Nos.  16430  ()une  10, 1988)  (notice)  and  18467  Quly 
S,  1968)  (order)  (order  under  §  3(b)(2)  to  RftD 
company)  and  Genentech,  Inc.  (pub.  avail.  Sept  24, 
1980)  (no-action  request  was  denied  due  to  the 
difficulty  of  evaluating,  in  a  no-action  context, 
whether  the  issuer  had  a  bona  fide  intent  to  be 
primarily  engaged  in  a  noninvestment  business 
within  one  year).  Exemptive  orders  for  companies 
treated  as  transient  investment  companies  also  have 
been  granted  in  this  area  under  $  6(c).  See,  e.g., 
NeoRx  Corp.,  Investment  Company  Act  Release 
Nos.  17466  (May  1, 1990)  (notice)  and  17511  (May 
29, 1990)  (order). 

•’ICOS  Corp.,  Inv.  Co.  Act  Rel.  19274,  supra  note 
1,  at  SI.  1 12. 

»W.  at  51.1 13. 

^'/d.  at  $1,1 6. 

^  Id.  at  $11, 1 9.  For  a  discussion  of  these  factors, 
see  Tonapah  Mining  Co.,  supra  note  11,  at  427-431. 


thus,  applied  for  an  order  under  section 
3(b)(2)  declaring  it  to  be  engaged 
primarily  in  a  business  other  than 
investing,  reinvesting,  or  trading  in 
securities. 

In  its  order,  the  Commission  noted 
that  ICOS  appeared  to  be  excluded  from 
the  definition  of  investment  company 
by  section  3(b)(1),  and  that  similarly- 
situated  issuers  also  would  be  excluded. 
'Thus,  the  Commission  stated  that  if  a 
company  demonstrates  that  it  is  engaged 
actively  in  bona  fide  research  and 
development  activities,  the 
determination  of  its  primary  business 
should  include  consideration  of  how  the 
company  uses  its  income  and  assets, 
instead  of  the  sources  and  composition 
of  its  income  and  assets.  This 
consideration  should  focus  on  three 
factors:  (1)  Whether  the  company  uses 
its  securities  and  cash  to  finance  its 
research  and  development;  (2)  whether 
the  company  has  substantial  research 
and  development  expenses  and 
insignificant  investment-related 
expenses;  and  (3)  whether  the  company 
invests  in  securities  in  a  manner  that  is 
consistent  with  the  preservation  of  its 
assets  until  needed  to  finance 
operations.  If  a  company  satisfies  these 
factors,  the  remaining  factors  of  the 
traditional  primary  business  test,  i.e., 
the  company’s  historical  development, 
its  public  representations  of  policy,  and 
the  activities  of  its  officers  and 
directors,  then  should  be  examined  to 
determine  whether  the  company  is 
engaged  primarily  in  a  noninvestment 
business.” 

D.  The  IBA  Rule  Proposal 

The  primary  business  test  that  the 
Commission  used  for  KXDS  was,  in  turn, 
similar  to  a  rule  proposal  that  the 
Industrial  Biotechnology  Association 
filed  with  the  Commission  (the  *‘IBA 
Proposal”).”  The  Association  requested 
that  the  Commission  adopt  a  rule 
excluding  from  the  definition  of 
investment  company  any  issuer  that:  (a) 
Has  research  and  development  expenses 
incurred  during  the  most  recent  four 
fiscal  quarters  that  equal  or  exceed  its 
gross  interest  [income]  for  such  period; 
(b)  has  investment-related  expenses  for 
such  period  not  in  excess  of  five  percent 
of  its  total  expenses;  (c)  has  held  itself 
out  and  currently  holds  itself  out  as 
primarily  engaged,  directly  or  through 
one  or  more  subsi^aries  which  are  at 
least  majority-owned,  in  a  business  or 
businesses  other  than  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities;  (d)  has  adopted  a 
resolution  of  its  board  of  directors  that 


«/d.ai$nA-$na 
^IBA  Proposal,  supra  note  17. 


establishes  investment  guidelines 
relating  to  diversification,  credit  ratings, 
and  maturities  with  the  stated  purpose 
of  conserving  capital  and  maintaining 
liquidity  until  funds  are  used  in  its 
operations;  and  (e)  is  not  a  “regulated 
investment  company”  under  Subchapter 
M  of  the  Internal  Revenue  Code. 

n.  Proposed  Rule  3a-8 

In  response  to  the  IBA  Proposal,  the 
Commission  is  proposing  rule  3a-8  as  a 
nonexclusive  safe  harbor  that  essentially 
would  codify  the  Commission’s  order  to 
ICOS.  In  light  of  section  3(b)(l)’s 
availability  for  R&D  companies  that 
conduct  business  directly  or  through 
wholly  owned  subsidiaries,  however, 
the  Commission,  as  a  preliminary 
matter,  requests  comment  on  whether 
rule  3a-8  is  necessary.  The  Commission 
notes  that  section  3(b)(1)  is  not  available 
for  R&D  companies  that  engage  in  a 
primarily  noninvestment  business  otlier 
than  either  directly  or  through  wholly 
owned  subsidiaries.  Joint  ventures,  for 
example,  which  appear  to  be  used  often 
by  R&D  companies,  thus  can  raise  a 
question  as  to  the  availability  of  an 
exclusion  under  section  3(b)(1).  Rule 
3a-8,  in  contrast  to  section  3(b)(1), 
would  exclude  from  investment 
company  status  R&D  companies  that 
primarily  conduct  their  business 
through  more  complex  organizational 
structures. 

Rule  3a-8  would  exclude  an  issuer 
from  being  an  investment  company  as 
defined  in  sections  3(a)(1)  and  3(a)(3)  if, 
directly  or  through  one  or  more 
companies  which  it  controls,”  it 
satisfies  certain  conditions  regarding 
how  it  uses  its  capital,  and  if  it  holds 
itself  out  as  primarily  engaged  in  a 
noninvestment  business. 

A.  Use  of  Capital 

1.  Research  and  Development  Expenses 
Paragraph  (b)(1)  would  require  that 
research  and  development  expenses” 
for  an  issuer’s  four  most  recent  fiscal 
quarters  combined  be  a  substantial 
percentage  of  its  total  expenses  for  such 

Eeriod.  The  amounts  in  question  would 
e  determined  by  reference  to  financial 
statements  prepared  in  accordance  with 
GAAP  or  o^er  financial  data  derived 
therefrom.” 

Paragraph  (b)(1)  leaves  “substantial” 
undefined  in  order  to  take  into  account 
fluctuations  in  the  composition  of  the 
expenses  of  an  eligible  issuer  over  time. 
If  an  R&D  company’s  research  and 
development  expenses  are  the  majority 
of  its  ex{>enses  but  for  nonrecurring 


”  See  supra  note  6. 

^‘See  supra  note  2. 

^  See  infra  notes  31-33  and  accompanying  text. 
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items  or  unusual  fluctuations  in 
recurring  items,  the  research  and 
development  expenses  certainly  would 
be  “substantial”  for  purposes  of 
paragraph  (b)(1).  The  Commission 
requests  comment  on  whether 
paragraph  (b)(1)  should  provide  a  more 
objective  standard. 

Paragraph  (b)(1)  also  would  require 
that  reseat  and  development  expenses 
equal  or  exceed  investment  revenues. 
Investment  “revenues,”  for  purposes  of 
the  paragraph,  would  include  all 
investment  returns,  including  amounts 
earned  hnm  dividends,  interest  on 
securities,  and  profits  on  securities  (net 
of  losses),  computed  in  accordanoe  with 
GAAP.“ 

The  principal  efiect  of  paragraph 
(b)(1),  given  the  circumstances  of  R&D 
companies,  would  be  to  require  that  an 
eligible  issuer  spend  the  income  from 
and  principal  amount  of  its  investments 
in  its  research  and  development 
business.  This  is  known  as  an  R&D 
company's  “net  monthly  bum  rate.”  It 
is  the  rate  at  which  a  company  depletes 
its  cash  reserves  to  fund  its  research  and 
development  expenses.  If  an  R&D 
company  does  not  deplete  its  invested 
funds  over  time,  a  question  would  arise 
as  to  whether  it  merely  is  maintaining 
the  value  of  its  reserves  for  use  in  its 
operations,  or  running  a  perpetual 
investment  program.” 

The  Commission  recognizes  that  bona 
fide  R&D  companies  at  times  experience 
fluctuations  in  their  research  and 
development  expenses  and  investment 
revenues.  For  brief  periods,  research 
and  development  expenses  might  be 
less  than  investment  revenues. 
Consequently,  paragraph  (b)(1)  would 


^The  IBA  Proposal  sirould  require  a  comparison 
of  the  issuer’s  research  and  devetopmant  eitpsnsei 
to  its  “gross  interest"  IBA  Proposal,  supra  note  17. 
at  lS-20.  The  use  of  this  term  in  the  IBA  Propoaal 
may  have  been  due  to  the  propoaal’s  rolativ^ 
reshictive  investment  limitation.  As  menUoned 
infm,  in  the  discussion  of  the  inveetment  limitalion 
in  1  (c)  of  proposed  rule  3a-8,  the  investment 
portfolio  of  eligible  issuers  would  not  necesaarily  bo 
iimitad  to  debt  instruments  tfiat  would  bo  held  to 
maturity.  See  ii^  notes  34-38  and  accompanying 
text 

*  At  die  request  of  dm  Industrial  Biotedmology 
Association.  Ernst  a  Young  analymd  the  moat 
recant  annual  reports  of  ISl  pobUc  biotechnology 
companies  that  hold  themselves  out  to  bo  operating 
enta^rises  and  compared  the  disclosed  intarast 
incoine  to  research  and  devriopmenl  expenses.  The 
results  ware  that  142  of  the  151  companies,  or  M%, 
had  research  and  devetopmant  axpensm  that  wam 
greatar  than  investment  income.  Of  the  nine 
companies  thtf  would  not  have  qualified  fen  the 
safs  harbor  in  proposed  rule  3a^  on  the  bmis  of  not 
having  research  a^  davolopinant  expenses  at  least 
equal  to  investment  rsvennss.  seven  probably  were 
not  investment  compenies  since  diey  either  had  no 
investment  securitiM  or  their  investment  secnrldm 
ware  leu  than  40%  of  the  valuo  of  tbeb  total  assets 
for  purposM  of  $  3(aX3).  IBA  Prt^xisal,  supra  note 
17.  at  2a 


pennit  an  R&D  company  to  remain 
elimble  for  the  safe  nartor  if  its  research 
and  development  expenses  equal  or 
exceed  its  investment  revenues  during 
the  four  preceding  fiscal  quarters 
combined. 

2.  Insignificant  Investment-Related 
Expenses 

Paragraph  (b)(2)  would  require  that  an 
eligible  issuer  devote  no  man  than  five 
percent  of  its  total  expenses  for  its  four 
most  recent  fiscal  quarters  combined  to 
investment  advisory  and  management 
activities,  investment  research  and 
selection,  and  supervisory  and  custodial 
fees.^  As  propos^,  the  basis  of  this 
computation  also  would  be  financial 
statements  prepared  in  accordance  with 
GAAP  or  other  financial  data  derived 
thmefrom. 

Under  paragraph  (c),  as  discussed 
more  fully  below,  an  eligible  issuer's 
investments,  taken  as  a  whole,  would  be 
made  to  conserve  capital  and  liquidity 
pending  use  of  the  funds  in  the  issuer’s 
operations.  Consequently,  its  excess 
funds  generally  would  be  invested  in 
instnunents  presenting  limited 
investment  risk.  Accordingly, 
investment  advisory,  management, 
research,  and  similar  expenses  should 
be  limited. 

3.  Accoimting  Treatment  Under 
Paragraph  (b) 

The  introductory  text  of  paragraph  (b) 
provides  that  the  determination  of 
whether  an  R&D  company  satisfies  the 
requirements  of  paragrapns  (b)(1)  and 
(b)(2)  be  made  by  reference  to  Vandal 
statements  prepared  in  accordance  with 
GAAP  or  otner  finandal  data  derived 
therefrom.  Under  GAAP,  the  income 
and  expenses  of  wholly  oMmed  and 
majority-owned  subsidiaries  of  an 
eligible  issuer  are  consolidated  with  the 
issuer’s  statement  of  operations.^* 

An  R&D  company’s  investments  in 
nonmajority-owned  “investees.”  which 
indude  most  joint  ventures,  are 
accoimted  for  by  the  equity  method.’^ 


^See  17  Ont  210.6-07.2(a)  (Regulation  S-X). 
Paiagnph  (bK2)  of  propoeed  r^e  3a4l  essentially 
duplicaitaa1(b)oftiieIBAProposd.  See  IBA 
Proposal,  supra  note  17.  at  21.  Unless  material, 
theM  expenM  would  not  bo  stated  separately  in 
operatii^  company  financials  prepared  in 
accordanoe  with  GAAP. 

The  consolidated  statement  reflects  all  income 
and  expenses  of  those  suhsidtariee.  whether  the 
issuer/paront  owns  all  or  inst  a  ma|arity  of  the 
outstanding  common  stock  of  the  subsidianr.  The 
not  income  attributable  to  minmity  ownership  of 
the  subsidiaries  is  also  deducted  in  arriving  at 
consolidated  net  income  on  the  consolidate 
income  statement. 

**  See  The  Equity  Method  of  Accounting,  • 
Accounting  Principles  Board  Oidnion  No.  18 
(American  Institute  of  Certified  Public  Accountants 
1971)  ("APB  No.  18").  APB  No.  18  generally 


Statements  of  operations  prepared  on 
the  basis  of  the  equity  method  of 
accounting,  however,  reflect,  in  a  single 
amount,  the  parent’s  share  of  a 
nonmajority-owned  investee’s  net 
income,  but  not  the  parent’s  share  of  its 
investment  revenues,  investment-related 
expenses,  or  research  and  development 
expenses.  Thus,  the  (Commission 
requests  comment  on  whether  an  R&D 
company,  instead  of  calculating  these 
amoimts  in  accordance  with  GAAP, 
should  be  allowed  or  required  to 
combine  its  pro  rata  share  of  the 
relevant  expenses  and  revenues  of  one 
or  more  of  its  investees  with  its  oMm 
when  determining  whether  it  meets  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2).” 

4.  Invests  To  Conserve  (Capital  and 
Liquidity 

The  final  use  of  capital  criterion 
would  be  that  an  issuer’s  investments  in 
securities,  taken  as  a  whole,  are  made  to 
conserve  its  capital  and  liquidity  until 
the  funds  are  used  in  its  primary 
business  or  businesses,  lliis  essentially 
is  a  “purpose”  test.  It  would  be  satisfied 
circumstantially  on  the  basis  of  the 
overall  nature  of  an  issuer’s 
investments.  (Cenerally,  an  issuer  would 
satisfy  paragraph  (c)  if  its  investment 
portfolio,  viewed  overall,  presents 
limited  investment  risk. 

Paragraph  (c)  of  the  (Commission’s 
propo^  would  be  substantially  less 
restrictive  than  the  investment 
limitation  in  the  EBA  Proposal.”  The 
IBA  Proposal  would  reqirire  that  an 
issuer’s  board  of  directors  adopt  a 
written  investment  policy  that 
establishes  guidelines  relating  to 
diversification,  credit  ratings,  and 
maturities  with  the  stated  purpose  of 
conserving  capital  and  maintaining 
liquidity  until  funds  are  used  in  the 
operations  of  the  issuer.  Rule  3a-8 
would  not  require  a  resolution  by  the 
board  of  directors  containing  proMTibed 
investment  guidelines,  which,  if 
required,  could  operate  to  disqualify 
otherwise  eligible  issuers  on  purely 

^  Under  ru^^a-8,  determinations  of 
whether  a  portfolio’s  holding  is 
consistent  with  the  requirement  of 
investing  to  conserve  capital  and 
liquidity  would  be  based  on  such 
investmmits  “taken  as  a  whole.”  Thus, 


pnsoibM  tiro  equity  mediod  of  accouoting  by 
Inveeton  for  inveetmenU  in  inveetaee  whm  me 
investor  owns  more  than  20%,  but  not  more  than 
90%,  of  the  investee's  voting  foterests. 

**This  method  of  accounting,  generally  refaned 
to  as  the  pro  rata  consolidation  method,  currently 
is  applied  in  certain  industries  in  lien  of  the  equity 
memod. 

**  See  IBA  Proposal,  supra  note  17,  at  22. 
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the  Commission  would  not  view  the 
acquisition  of  a  limited  amount  of 
equity  securities  of  a  noncontrolled 
company,  pursuant  to  a  collaborative 
arrangement  or  “strategic  business 
relationship,”  as  necessarily  placing  the 
issuer  outside  of  paragraph  (c), 
depending  upon  the  facts  and 
circumstances  of  that  investment.^^  In 
addition,  the  requirement  that  an 
eligible  issuer  invest  to  conserve  capital 
and  liquidity  only  would  apply  to 
securities  an  issuer  held  as  investments. 
Paragraph  (d)(2)  provides  that  the 
securities  of  companies  an  issuer 
controls,  as  defined  in  section  2(a)(9), ^ 
and  through  which  it  conducts  its 
research  and  development  business, 
would  be  excepted.’’ 

The  Commission  requests  comment 
on  paragraph  (c).  The  Commission 
specifically  requests  comment  on 
whether  the  paragraph’s  requirement, 
that,  with  certain  exceptions,  an  eligible 
issuer’s  investments,  taken  as  a  whole, 
be  made  to  conserve  capital  and 
liquidity,  provides  sufficient  guidance.’* 

B.  Conducting  Business  Through 
Controlled  Companies 

The  rule’s  safe  harbor  would  be 
available  to  any  issuer  that  conducts 
business  "directly  or  through  one  or 
more  companies  which  it  controls.” 

This  is  broader  than  section  3(b)(1), 
which  is  limited  to  issuers  that  are 
engaged  primarily  in  a  noninvestment 
business  “directly  or  through  *  *  * 
wholly  owned  subsidiaries,”  or  the  IBA 
Propo^,  which  would  be  limited  to 
R&D  companies  that  conduct  their 
business  “directly  or  through  one  or 
more  majority-owned  subsidiaries.” 


”ICOS,  for  example,  had  mtered  into  strategic 
r^tionships  with  several  companies  on  reseat 
and  development  projects.  See  Amended  and 
Restated  Application  by  ICOS  Corporation  for  an 
Order  Pursuant  to  Sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940  to  the  Division  of 
Investment  Management,  SBC  6-7  (Oct  26, 1992), 
File  No.  812-7885. 

**  See  supra  note  6. 

”  Paragraph  (d)(2)’8  proviso  fm  qualifying  for  its 
exclusion,  i.e.,  that  the  securities  be  issued  by  the 
issuer's  controlled  companiee  that  amduct  types  of 
businesses  that  are  similar  to  the  issuer's,  is 
intended  to  distinguish  between  an  issuer’s 
primarily  investment-oriented  and  noninvestment- 
oriented  activities.  Compan  with  American 
Manufoctiying  Company,  41  S.E.C.  415  (1963) 
(determining  whether  an  issuer  was  primarily 
engaged  in  a  noninvestment  business  "through 
controlled  companies  conducting  similar  types  of 
businesses”  for  purposes  of  $  3(bH2)(B)).  The 
securities  of  controlled  companies  in  other 
businesses  would  be  sul^ect  to  1  (c)  of  rule  3a-8. 

Mpor  example,  commsnters  should  consider 
wdiether  1  (c)  should  include  a  brighter  line  of 
distinction  between  permissible  and  impermissible 
investments.  Cf.,  e.g.,  rule  2a-7(aH5)  (17  CFR 
270.2a-7(aX5)]. 

^See  IBA  Proposal,  supra  note  17,  at  21-22. 


The  Commission  requests  comment 
on  whether  the  controlled  company 
concept  is  an  appropriate  limit  for  the 
rule’s  scope  of  availability.^ 

Ckimmenters  are  asked  to  consider  how 
this  concept  interacts  with  other 
conditions  of  the  proposed  safe  harbor, 
particularly  paragraph  (c).  in  light  of  the 
amoimt  of  business  R&D  companies 
engage  in  through  joint  ventures  and 
similar  arrangements,  and  how  capital 
investments  and  resulting  interests  in 
such  arrangements  are  being  structured. 

C.  Issuer  Holds  Itself  Out  as  Primarily 
Engaged  in  a  Noninvestment  Business 

Finally,  paragraph  (a)  of  the  proposed 
rule  would  require  that  an  issuer  have 
held  itself  out  and  currently  holds  itself 
out,  as  primarily  engaged  in  a  business 
or  businesses  oUier  than  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities.  This  would  ensure  that 
any  issuer  that  holds  itself  out  as  being 
an  investment  company  could  not  rely 
on  the  rule. 

m.  Cost/Benefit  of  Proposed  Action 

The  proposed  rule  would  reduce  costs 
for  both  Rid}  companies  and  the 
Commission.  The  proposed  rule  would 
allow  R&D  companies  to  invest  their 
cash  reserves  in  securities  that  present 
limited  investment  risk,  thus  increasing 
their  number  of  opportimities  for  higher 
investment  returns,  while  allowing 
them  to  remain  excluded  from 
regulation  imder  the  Act.  This  excluded 
status  would  be  obtained  by  meeting  the 
criteria  of  the  proposed  rule,  which 
would  be  self-operating.  The 
(Commission  also  would  benefit  in  that 
the  staff  would  have  to  review  fewer 
applications  for  relief  in  this  area. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  (Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  reganling 
proposed  rule  3a-8.  The  Analysis 
explains  that  the  proposed  rule 
essentially  would  co^fy  a  new  test  that, 
if  satisfied,  would  allow  R&D  companies 
to  expand  their  investment  programs 
without  becoming  subject  to  the  Act. 

The  Analysis  also  explains  that  in  order 


^In  contrast,  rule  3a-l  uses  the  primarily 
controlled  company  concept  to  distinguish 
securities  representing  investments  in  the 
businesses  of  underlying  operating  companies 
through  which  an  issuer  engages  in  a  primarily 
noninvestment  business  from  mere  investments  in 
securities  that  are  subject  to  tiie  rule's  income  and 
assets  test  Rule  3a-l(aK4).  See,  e.g..  Standard 
Shares,  Inc.,  Inveabnent  Company  Act  Release  Nos. 
10200  (Apr.  11, 1978)  (notice)  and  10234  (May  9, 
1978)  (or^).  'The  Conimission  is  concerned, 
however,  that  using  this  concept  in  rule  3a-8  could 
restrict  tibe  utility  of  the  safe  harbor. 


to  be  eligible  for  the  nonexclusive  safe 
harbor  the  proposal  would  create.  R&D 
companies,  directly  or  through 
companies  which  they  control,  would 
be  required  to  have  held  themselves  out 
and  to  currently  hold  themselves  out  as 
not  primarily  engaged  in  the  investment 
business,  spend  their  investment 
revenues  on  their  primary  business, 
have  substantial  research  and 
development  expenses  and  insignificant 
investment-related  expenses,  and,  other 
than  certain  exceptions,  make  their 
investments,  taken  as  a  whole,  to 
conserve  capital  and  liquidity  for  use  in 
their  operations. 

The  only  significant  alternative  to  the 
proposal  would  be  to  limit  R&D 
companies  to  reading  the  precedent  of 
Commission  orders  under  section 
3(b)(2)  into  section  3(b)(1),  an  existing 
selfioperating  statutory  exclusion.  This 
section,  however,  may  not  be  available 
to  all  R&D  companies.  In  addition, 
industry  representatives  have  advised 
the  Commission  that  a  rule  would 
provide  greater  certainty  in  this  area. 
The  (fommission  therefore  concluded 
that  the  proposal  would  be  less 
burdensome  than  such  alternative  and, 
thus,  would  minimize  any  impact  upon, 
or  cost  to,  small  businesses. 

To  obtain  a  copy  of  the  Initial 
Regulatory  Flexibility  Analysis,  write  to 
L.  Bryce  Stovell,  at  Mail  Stop  10-6, 
Securities  and  Exchange  (Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

V.  Statutory  Authority 

The  (Commission  is  proposing  rule 
3a-8  pursuant  to  sections  6(c)  and  38(a). 

List  of  Subjects  in  17  CFR  Fart  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  Chapter  B,  Title  17  of  the 
(Code  of  Federal  Regulations  as  follows: 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  SOa-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

*  *  •  •  * 

2.  Section  270.3a-8  is  added  to  read 
as  follows: 

f270Ja-8  Certain  rstsarch  and 
development  companies. 

Notwithstanding  sections  3(a)(1)  or 
3(a)(3)  of  the  Act.  an  issuer  will  be 
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deemed  not  to  be  an  investment 
company  if.  directlv  or  through  one  or 
more  companies  wmch  it  controls: 

(a)  It  has  held  itself  out.  and  currently 
holds  itself  out.  as  being  primarily 
engaged  in  a  business  or  businesses 
other  than  that  of  investing,  reinvesting, 
owning,  holding,  or  trading  in 
securities: 

(b)  It  has.  on  the  basis  of  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles  or  c^er  financial  data 
derived  therefrom; 

(1)  A  substantial  percentage  of  its  total 
expenses  for  the  most  recent  four  fiscal 
Quarters  that  are  research  and 
development  ex|}ense8  and  those 
expenses  equal  or  exceed  its  revenues 
frnm  Investing,  reinvesting,  owning, 
holding,  or  trading  in  securities;  and 

(2)  Expenses  for  investment  advisory 
and  management  activities,  investment 
research  and  selection,  and  supervisory 
and  custodial  faes  and  expenses  for  the 
most  recent  four  fiscal  quarters  that  do 
not  exceed  5  percent  of  its  total 
expenses;  and 

(c)  Its  investments  in  securities,  taken 
as  a  whole,  are  made  to  conserve  its 
capital  and  liquidity  until  funds  are 
used  in  its  primary  business  or 
businesses. 

(d)  For  purposes  of  this  section: 

(1)  "control"  shall  have  the  same 
meaning  as  in  section  2(a)(9)  of  the  Act; 
and 

(2)  "investments  in  securities"  shall 
include  all  securities  owned  by  the 
issuer  other  than  securities  issued  by 
persons  controlled  by  the  issuer  that 
conduct  types  of  businesses  that  are 
similar  to  ue  issuer’s. 

Dated:  July  9. 1993. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-16811  Filed  7-14-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 
[CQ07-«3-038) 

Special  Anchorage  Area:  Ganiaon 
Bight,  Kay  Watt,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  establish  a 
special  anchorage  area  in  Garrison 
Bight,  Key  West,  Florida.  The  bay 


bottom  within  the  proposed  special 
anchorage  area  is  environmmitally 
sensitive  and  prone  to  damage  by  vessel 
anchors.  This  regulation  is  expected  to 
reduce  anchor  damage  to  the  bay  bottom 
by  fostering  the  use  of  installed  mooring 
buoys. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commander  (oan). 

Seventh  Coast  Guard  District,  909  SE  1st 
Avenue,  Brickell  Plaza  Federal 
Building,  Miami,  FL  33131.  Attn: 
Lieutenant  E.  Gray. 

The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
room  406, 909  SE  Ist  Avenue,  Miami. 

FL.  Normal  office  hours  are  between 
7:30  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  E.  Gray,  Tel:  (305)  536-5621. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD07-93-038)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  determined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  E.  Gray,  project  officer  for 
the  Seventh  District  Ai^  to  Navigation 
and  Waterways  Management  Section, 
and  Lieutenant  J.  Losego,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Discussimi  of  the  Regulation 

This  proposed  regulation  establishes  a 
special  anchorage  area  in  Garrison 
Bight.  Key  West.  FL.  This  regulation  is 
issued  pursuant  to  33  U.S.C.  471  as  set 
out  in  die  authority  citation  for  all  of 
part  110.  The  reflation  is  being 
established  to  allow  vessels  to  anchor  in 


the  area  without  displaying  anchor 
lights  that  would  otherwise  be  required. 

Economic  Aaeeaement  and  Certificatkm 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  Since  the 
impact  of  this  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that, 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Federalinn 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (N^A), 
intends  to  prepare  a  "Categorical 
Exclusion"  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Exclusion"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
foimd  to  have  no  such  efiect  in 
procedures  adopted  by  a  federal  agency 
in  implementing  NEPA  regulations.  A 
"Categorical  Exclusion”  is  prepared 
when  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  title  33.  Q^e  of  Federal  Regulations, 
as  follows: 

PART  110— {AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471, 2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l{g). 
Section  110.1a  and  each  section  listed  in 
.  110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  Section  110.73c  is  added  to  read  as 
follows: 
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ftte.73e  Garrison  BigM.  Key  WMt,FL. 

The  area  bounded  by  a  line  beginning 
at  latitude  24‘'34'41.7^N,  longitude 
81°47'25.7"  W;  thence  east  to  latitude 
24°34'41.7"N.  longitude  81°46'58.1'' W; 
thence  southwesterly  to  latitude 
24*34'25.5*’  N,  longitude  81*47'09.5"  W; 
thence  southwesterly  to  latitude 
24®34'04.5"N,  longitude  81"47'15.5'' W; 
thence  southwesterly  to  latitude 
24*34'03.9*'N.  longitude  81“47"19.7"  W; 
thence  to  the  origin. 

Note:  The  adnrioistration  of  pennaneot 
moorings  within  the  special  anchorage  area 
is  exercised  by  the  Dii^or,  Port  and  Transit 
Authority,  City  of  Key  West  pursuant  to  local 
ordinances.  City  of  Key  West  will  install 
suitable  navigational  aide  to  mark  the  limits 
of  the  special  anchorage  wea. 

Dated:  )une  IS,  1993. 

W.  P.  Leahy, 

Hear  Admiral,  U.S.  Coast  Guard.  Coatmander, 
Seventh  Coast  Guard  District. 

IFR  Doc.  93-16701  Filed  7-14-93;  8:45  ami 
BiLUNQ  CODE  4eiO-14-M 

33  CFR  Part  ItO 
[CGOe7-93-4n6) 

Anchorage  Ground;  St.  Johns  River, 
Jacksonviiia,  FL 

AGENCY:  Coast  Guard,  OOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  proposal  to  change  the 
anchorage  ground  of  St.  Jtdins  River, 
Jacksonville,  FL  in  order  to  disestablish 
anchorage  grounds  with  poor  bottom 
holding  capabilities  and  to  disestablish 
the  portions  of  anchorage  groiuids 
which  currently  extend  into  the  federal 
channel.  This  change  will  clearly  define 
the  anchorage  grounds  currently  in  use 
in  the  St.  Johns  River  and  wilt  delete 
outdated  information  contained  in  the 
regulation. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commanding  Officer,  U.S. 
Coast  Guwd  Marine  Safety  Office,  2831 
Talleyrand  Ave.,  Jacksonville,  FL. 
32208.  Attn:  Lieutenant  Commander 
William  DaughdrilL 
,  The  commmits  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
2831  Talleyrand  Ave.,  Jacksonville,  FL. 
Normal  office  hours  are  between  7:30 
a.m.  and  4  pjn.,  Monday  through 
Friday,  except  htdidays.  Comments  may 
also  be  hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  William 
Daughdrill.  Tel:  (904)  232-2648. 


SUPPLEMENTARY  MFORMATION: 

Rnqaaat  for  Comments 

Intensted  parsoDs  are  invited  to 
participate  in  this  rulemaking  by 
mihmitting  vrritten.  views,  data  ex* 
arguments.  Parsons  submitting 
commaots  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD7  ^-35)  and  the  specific  section  of 
the  proposal  to  which  tJ^r  comments 
apply,  and  give  reasons  for  each 
comment 

The  regulatioDs  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  plann^;  however,  one  may 
be  held  if  written  requests  for  a  hearing 
are  received,  and  it  is  detwmined  that 
the  opportunity  to  make  oral 
presentations  will  aid  the  rulemaking 
process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  E.  Gray,  project  officer  for 
the  Seventh  District  Aids  to  Navigation 
and  Waterways  Management  Secticui, 
and  Lieutmact  J.  Losego,  project 
attorney.  Seventh  Coast  Guard  Drstrict 
Legal  Office. 

Discussion  of  the  Regulation 

This  proposed  regulation  clearly 
defines  the  anchorage  pounds  currently 
in  use  in  the  St.  Joh^  RivK-  and 
eliminates  the  outdated  information 
now  contained  in  33  CFR  110.183,  the 
Coast  Pilot  Volume  Four  (chanters  2  and 
9)  and  NOAA  Chart  11491. 

These  proposed  regulations 
incorporate  current  Captain  of  the  Port 
policies  regarding  the  anchoring  of 
vessels  wUhin.  the  Port  of  Jacksonville. 
These  changes  delete  anchorages 
“E”  and  "F”  as  they  have  not  been 
utilized  for  more  thmi  tlxee  years 
because  of  poor  bottom  holding 
capabilities  and  their  location  within 
the  main  shipping  channel,  which  poses 
an  inherently  haz^ous  conditiem.  All 
references  to  current  anchorages  “A” 
and  “B"  have  been  deleted,  l^ese 
anchorages  have  long  since  been 
incorporated  into  one  large  anchorage 
area  (known  locally  as  the  "upper 
anchorage"),  anchorage  "C*.  Currently 
designated  anchorage  "C”  (upper 
anchorage)  will  become  a  newly 
designated  anchorage  ground  “A" 
(Alpha)  and  will  limit  its  use  to  vessels 
of  250  feet  or  less  (LOA).  A  new 
anchon^  ground  "B"  (Bravo),  (locally 
known  as  the  "lower  anchorage"),  will 
be  established  which  would  provide 
anchorage  fix  ve^els  of  a  dr^  of  24  feet 


or  less.  Vessels  which  do  not  meet  the 
restricting  criteria  of  either  of  the  newly 
establish^  andiot^lBS  ("A"  or  "B"> 
would  require  specific  permission  horn 
the  Captain  of  the  Port  prior  to 
anchoring  within  the  Port  of 
Jacksonville.  These  proposed 
anchorages  (**A"  and  "B")  will  provide 
commercial  shipping  with  temporary 
anchorages  for  berth  shifting  and  early/ 
late  lay  berths  for  vessels  requiring 
particular  tide  stages  to  enter  or  leave 
the  Port  of  Jackso^lle.  This  regulation 
is  issued  pursuant  to  33  U.S.C.  471  as 
set  out  in  the  authority  citation  for  all  - 
of  part  110. 

Econemic  AaaaasaMBt  and  Cavtificatkm 

These  proposed  regulations  are 
consider^  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  imder 
Department  of  Transportation  re^ilatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979),  The  economic 
impact  of  this  proposal  is  expected  to  be 
so  minimal  th^  a  full  regulatcxy 
evaluation  is  unnecessary.  The» 
proposed  anchorage  grounds  have  been 
in  f^  utilized  for  this  purpose  for  the 
past  three  years  by  the  local  pilots, 
ves^l  operators  and  other  maritime 
parties  for  commercial  vessels.  This 
change  will  assure  that  procedures,  as 
practiced,  will  be  in  accordance  with 
the  regulation.  Since  the  impact  of  this 
is  expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adr^ted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalimn 

This  action  has  been  analyzed  in 
acccxdance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemalung  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA), 
intends  to  prepare  a  “Categorical 
Exchtsion"  in  accordance  with  its  own 
NEPA  implementing  procedures. 
"Categorical  Exclusion’'  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  ^act  in 
procedures  adopted  by  a  federal  agency 
in  implementing  NEPA  regulations.  A 
"Categorical  Exclitsion"  is  prepared 
when  neither  an  mvironmental 
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assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposed  to  amend  part 
110  of  title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  IIOHAMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Audiority:  33  U.S.C  471.  2030.  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  Section  110.183  is  revised  to  read 
as  follows: 

f  110.183  St  Johns  River,  FL 

(a)  The  anchorage  grounds. 

(1)  Anchorage  A.  (Upper  Anchorage) 
Shoreward  of  a  line  located  as  follows: 
Beginning  at  a  point  on  the  south  shore 
westerly  of  the  entrance  to  Miller  Creek 
at  latitude  30°18'43.8"  N,  longitude 
81°38'15"  W;  thence  north  300  yards  to 
latitude  30°18'52.8"  N.  longitude 
81®38'15''  W;  thence  southeast  to 
latitude  30°18'47.6"  N,  longitude 
81“37'47.6-'  W;  thence  nor^east  to 
latitude  30°18'55''  N,  longitude 
81®37'29''  W;  thence  northeast  to 
latitude  30°19'06"  N,  longitude 
81*’37'27"  W;  thence  east  to  latitude 
30“19'6",  lonptude  81‘’37'02''  W;  thence 
south  to  Empire  Point  at  latitude 
30‘’19'01.2",  longitude  81*37'02"  W. 

(2)  Anchorage  B.  (Lower  Anchorage) 
Beginning  at  a  point  on  the  eastern 
shore  of  the  river  at  ‘Floral  BluH* 
latitude  30°21'00''  N,  longitude 
81°36'41''  W;  thence  to  latitude 
30“20'00''  N,  longitude  81*37'03"  W, 
thence  to  latitude  30‘*21'0<T'  N, 
longitude  81®37'06"  W;  thence  to 
latitude  30*’21'50"  N,  longitude 
81'’36'56"  W;  thence  to  a  point  on  shore 
latitude  30°21'54''  N,  longitude 
81“36'48"W. 

(b)  The  regulations.  (1)  Except  in 
cases  of  emergency  or  for  temporary 
anchorage  as  authorized  in  the 
following  subsections,  vessels  must 
have  authorization  from  the  Captain  of 
the  Port  to  anchor  in  the  St.  Jolms  River, 
as  depicted  on  NOAA  chart  11491, 
between  the  entrance  buoy  (STJ)  and  the 
Main  Street  Bridge  (latitude  30°19'20" 
N,  longitude  81'»39'32"  W). 

(2)  Anchoring  within  General 
Anchorage  A  is  restricted  to  vessels  less 
than  250  feet  in  length. 


(3)  Anchoring  within  General 
Anchorage  B  is  restricted  to  vessels  with 
a  draft  of  24  feet  or  less  of  any  length. 

(4)  General  Anchorages  A  and  B  are 
temporary  anchorages.  Vessels  meeting 
the  applicable  restrictions  of  subsection 
(b)(2)  or  (b)(3)  of  this  section  may 
an^or  for  up  to  24  hours  without  a 
permit  frt>m  the  Captain  of  the  Port. 
Vessels  not  meeting  the  applicable 
restrictions  of  subsection  (b)(2)  or  (b)(3) 
must  obtain  authorization  firam  the 
Captain  of  the  Port  before  anchoring  in 
General  Anchorages  A  or  B. 

Dated:  June  22, 1993. 

William  P.LMby, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc  93-16707  Filed  7-14-93;  8:45  am] 
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33  CFR  Part  117 
[CQD  09-93-006] 

Drawbridge  Operation  Regulations; 
Malnatee  River,  Ml 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Michigan 
Department  of  Transportation  and  the 
dty  of  Mainstee,  Michigan,  the  Coast 
Guard  is  considering  a  change  to  the 
operating  reflations  governing  the  US- 
31  highway  bridge,  mile  1.14,  the  Maple 
Street  highway  bridge,  mile  1.1,  and  the 
Chessie  System  Railroad  bridge,  mile 
1.5  across  the  Mainstee  River  in 
Mainstee,  Michigan,  by  extending  the 
periods  of  time  when  bridgetenders  are 
not  required  to  be  in  constant 
attendance  at  the  bridges.  This  action 
should  relieve  the  bridge  owners  of  the 
burden  of  having  bridgetenders 
constantly  in  attendance  at  the  bridges 
and  should  still  provide  for  the 
reasonable  needs  of  navigation. 

DATES:  Comments  must  be  received  on 
or  before  August  30, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr).  Ninth  Coast  Guard 
District,  1240  Ninth  Street, 
Cleveland;  Ohio  44199-2060,  or  may  be 
delivered  to  room  2083D  at  the  same 
address  between  the  hours  of  6:30  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  l^e  telephone 
number  is  (216)  522-3993.  The 
Commander  Ninth  Coast  Guard  District 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mr.  Robert  W.  Bloom  Jr..  Chief,  Bridge 
Branch,  telephone  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data,  ‘ 
views,  or  aif  ments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD09-92-006)  and  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  pviblic 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Robert  W. 
Bloom,  Jr.  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Fred  H. 
Mieser,  Project  Manager,  and 
Commander  M.  Eric  Reeves,  Project 
Counsel,  Nineth  Coast  Guard  District. 

Background  and  Purpose 

Presently,  the  Maple  Street,  US-31 
highway,  and  Chessie  System  Railroad 
bridges  are  not  required  to  have 
bridgetenders  in  constant  attendance  at 
the  bridges  frnm  January  1  through 
March  31,  and  the  draws  need  not  open 
unless  notice  is  given  to  the  bridge 
owners  at  least  24  hours  in  advance  of 
a  vessel’s  time  of  intended  passage 
through  the  draws. 

The  owners  of  both  highway  bridges 
requested  that  the  present  period  of  time 
when  bridgetenders  are  not  required  to 
be  in  constant  attendance  at  the  bridges 
be  extended,  allowing  for  the  removal  of 
bridgetenders,  from  November  1 
through  April  30.  In  addition,  the 
owners  requested  the  removd  of 
bridgetenders  between  the  hours  of  10 
p.m.  and  6  a.m.,  seven  days  a  week, 
from  May  1  through  October  31.  Both 
proposals  would  reduce  the  burden  to 
the  bridge  owners  of  the  requirement  to 
have  bridgetenders  in  constant 
attendance  at  the  bridges  during  periods 
of  time  when  there  are  few,  if  any. 
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requests  for  bridge  openings.  The  few 
vessels  that  would  require  the  bridges  to 
open  during  the  unattended  periods 
horn  May  through  October  31,  between 
the  hours  of  10  p.m.  and  6  a.m.,  would 
be  accommodated  by  giving  a  two  (2) 
hours  advance  notice,  and.  for  the 
unattended  period  from  November  1 
through  Ap^  30,  by  giving  a  23  hours 
advance  notice. 

Disciission  of  Proposed  Amendment 

Since  1988.  under  the  authority  of  33 
CFR  117.45,  the  Coast  Guard  has 
annually  authorized  the  owners  of  the 
Maple  Street  and  1)8*31  Highway 
bridges  to  remove  bridgetenders  for 
additional  periods  of  time  during  the 
winter  months.  Allowing  the  removal  of 
bridgetenders  to  b^in  on  November  1 
instead  of  January  1,  and  end  on  April 
30  instead  of  Ma^  31,  has  not  caused 
any  problems  or  generated  any 
complaints  from  liters.  Data  furnished 
by  the  owners  of  the  highway  bridges 
indicate  that  for  the  period  of  time  from 
May  1  through  October  31,  between  the 
hours  of  10  p.m.  and  6  a.m..  there  was 
an  average  of  24  requests  to  have  the 
bridge  opened  for  the  passage  of  a 
vessel.  19  requests  were  for  commercial 
vessels  and  5  for  recreational  vessels.  In 
order  to  cause  the  least  amoimt  of 
impact  on  the  few  vessels  that  do  transit 
the  river  between  the  hours  of  10  p.m. 
and  6  a.m.,  during  the  navigation 
season,  the  24  hours  advance  notice 
requirement  was  changed  to  a  two  (2) 
hours  advance  notice.  Requiring  vessel 
operators  to  give  an  advance  notice  to 
have  the  bridges  open  for  the  additional 
periods  of  time  should  not  adversely 
affect  vessel  movement. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
signifrcant  under  the  Department  of 
Transportation  Regulatoiy  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  tl^  a  Regulatory  Evaluation 
is  unnecessary.  The  additional  periods 
of  time  when  the  bridges  would  be 
unattended  are  times  when  there  are 
few  requests  to  have  the  bridges  opened 
for  the  passage  of  vessel. 

Small  Entitiee 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities’*  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 


otherwise  qualify  as  "small  business 
concerns"  imder  sacticm  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Since 
vessels  could  navigate  Ihe  Manistee 
River  by  giving  an  advance  notice 
during  the  periods  of  time  the  bridges 
are  unattended,  and  the  impact  is 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  imder  5  U.S.C  605(b) 
that  this  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Papeiworic  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

^  The  Coast  Guard  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufiicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  th^  under  section 
2.B.2.g.5  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  pro^dures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  dock^ 
for  inspection  or  copying  where 
indicated  under  "ADDRESSES." 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  117  as  folloivs: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Sectiosi  117.637  is  revised  to  read 
as  follows: 

§117.637  Ifenistee  River. 

(a)  The  draws  of  the  Maple  Street 
bridge,  mile  1.1,  and  US-31  highway 
bridge,  mile  1.4,  both  at  Manistee,  shall 
operate  as  follows: 

(1)  From  May  1  through  October  31 
from  6  a.m.  to  10  p.m.,  the  bridges  shall 
open  on  signal.  From  10  p.m.  to  6  a.m.. 
the  bridges  need  not  open  unless  notice 
is  given  at  least  two  hours  in  advance 


of  a  vessel’s  time  of  intended  passage 
through  the  draws. 

(2)  From  November  1  through  April 
30,  ^e  lodges  need  not  open  unless 
notice  is  given  at  least  24  hours  in 
advance  of  a  vessel’s  time  of  intended 
passage  through  the  draws. 

(b)  The  Che^e  System  railroad 
bridge,  mile  1.5,  at  Manistee,  shall  open 
on  signal  from  May  1  to  October  31. 
From  November  1  to  April  30,  the 
bridge  need  not  open  unless  notice  is 
given  at  least  24  hours  in  advance  of  a 
vessel’s  time  of  intended  passage 
through  the  draw.  ' 

Dated:  June  22, 1993. 

GA.  Peniagteii, 

Rear  Admiral.  US.  Coast  Guard.  Commander, 

Ninth  Coast  Guard  DistricL 

{FR  Doc.  93-16699  Filed  7-14-93;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AF94 

Procedural  Due  Process  and  Appellate 
Rights 

AGENCY:  Department  of  Veterans  Afiairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Afiairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
procedural  due  process  and  appellate 
rights.  This  proposed  amendment  is 
necessary  to  clearly  reflect  VA  policy 
concerning  the  scheduling  of  claimant 
hearings.  The  intended  efiect  of  this 
amendment  is  to  stipulate  that  a 
claimant  hearing  will  not  normally  be 
scheduled  solely  for  the  purpose  of 
receiving  argument  by  a  claimant’s 
representative,  and  that  the  claimant  is 
expected  to  be  present  at  the  hearing. 
DATES:  Comments  must  be  received  on 
or  before  August  16, 1993.  Comments 
will  be  available  for  public  inspection 
until  August  24, 1993.  The  amendment 
is  proposed  to  be  effective  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Interested  perscms  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washingtcm,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspectiim  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a  m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  August  26, 1993. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset.  Jr.,  Consultant.  Regulations  Staff. 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  INFORMATION:  It  has  been 
the  long-standing  policy  of  VA  to  offer 
claimants  personal  hearings  as  an 
integral  part  of  the  claims  adjudication 
process.  Hearings  are  held  so  that 
claimants  may  introduce  into  the 
record,  in  person,  any  available 
evidence  which  the  claimant  may 
consider  material  and  any  arguments 
and  contentions  which  he  or  she  mav 
consider  pertinent  They  are  held  only 
at  the  request  of  the  claimant,  however, 
since  VA  does  not  require  that  evidence 
be  submitted  in  person.  Any  evidence 
which  the  claimant  presents,  whether 
documentary,  testimonial,  or  any  other 
form,  becomes  part  of  the  permanent  VA 
record. 

In  keeping  with  the  purpose  of 
claimant  hearings,  VA  expects  that  the 
claimant  and  witnesses,  if  any,  will  be 
present  at  the  hearing.  A  hearing  will 
not  normally  be  scheduled  solely  for  the 
purpose  of  receiving  argument  by  a 
claimant’s  representative,  since  the 
adjudication  process  affords  adequate 
alternative  opportunities  for  the 
representative  to  present  argument  in 
support  of  a  claim.  Althou^  current 
relations  at  38  CFR  3.103(c)(2)  do 
indicate  that  the  purpose  of  a  hearing  is 
for  a  claimant  to  present  evidence  “in 
person,’’  they  do  not  clearly  state  that  a 
claimant  hearing  %vill  not  normally  be 
scheduled  solely  for  the  piirpose  of 
receiving  argvunent  by  a  claimant’s 
representative.  In  order  to  preclude  any 
misunderstanding,  we  propose  to 
amend  §  3.103(c)(2)  accordingly. 

We  propose  to  make  this  amendment 
of  $  3.103(c)(2)  effective  the  date  of 
publication  of  the  final  rule.  The 
Secretary  finds  good  cause  for  doing  so 
since  this  amendment  clarifies  an 
existing  regulation  and  does  not 
represent  a  chanm  in  current  VA  policy. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
benefici^es  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 


has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.104,  64.105, 64.106,  64.109 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 

Health  care.  Pensions,  Veterans. 

Approved:  March  11, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  105  Stat  386;  38  U.S.C  501(a), 
unless  otherwise  noted. 

13.103  [Amended] 

2.  In  §  3.103(c)(2),  remove  the  first 
two  sentences  and  add,  in  their  place, 
the  words  “The  purpose  of  a  hearing  is 
to  permit  the  claimant  to  introduce  into 
the  record,  in  person,  any  available 
evidence  whi(±  he  or  she  considers 
material  and  any  arguments  or 
contentions  with  respect  to  the  facts  and 
applicable  law  which  he  or  she  may 
consider  pertinent.  All  testimony  will 
be  under  oath  or  affirmation.  The 
claimant  is  entitled  to  produce 
witnesses,  but  the  claimant  and 
witnesses  are  expected  to  be  present. 
The  Veterans  Benefits  Administration 
will  not  normally  schedule  a  hearing  for 
the  sole  purpose  of  receiving  argument 
firom  a  representative.’’ 

(FR  Doc  93-16729  Filed  7-14-93;  8:45  am] 
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38  CFR  Part  3 
RIN  2900-AQ28 

Procedural  Due  Process  and  Ajipeilate 
Rights 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  Rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
regulations  concerning  procedural  due 
process  and  appellate  rights.  The  change 
will  add  three  exceptions  to  the  general 
requirement  that  a  pretermination/ 
reduction  notice  must  be  sent  to  a 
claimant  prior  to  accomplishing  an 
action  adversely  affecting  benefit 
payments.  Hie  intended  effects  of  the 
proposal  are  to  allow  earlier 
adjudicative  respond  in  certain 
situations  and  to  reduce  the  amount  of 
potential  overpayments. 

DATES:  Comments  must  be  received  on 
or  before  August  16, 1993.  Comments 
will  be  available  for  public  inspection 
imtil  August  24, 1993.  This  amendment 
is  proposed  to  be  effective  30  days  after 
date  of  publication  of  the  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  170,  at  the  above  address, 
between  the  hours  of  8  a.m.  and  4:30 
.m.,  Monday  through  Friday  (except 
olidays),  until  August  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thomberry,  Ck)nsultant, 
Regulations  Staff,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  telephone 
(202) 233-3005. 

SUPPLEMENTARY  INFORMATION:  Section 
3.103(b)(1)  of  title  38,  Code  of  Federal 
Regulations,  sets  forth  claimants’  rights 
to  notices  of  VA  decisions  and  governs 
the  contents  of  those  notices.  Section 
3.103(b)(2)  provides  that  if  a  VA 
decision  involves  an  adverse  action 
(discontinuance  or  reduction  of  benefit 
payments),  VA  generally  is  required  to 
issue  a  pretermination/reduction  notice 
providing  a  beneficiary  60  days  within 
which  he  or  she  may  offer  evidence  to 
show  why  the  adverse  action  should  not 
be  taken.  The  proposed  adverse  action 
must  be  deferred  imtil  expiration  of  the 
60-day  notice  period. 

Section  3.103(b)(3)  provides  for  three 
specific  exceptions  to  the 
pretermination/reduction  notice 
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requirement,  namely  where  the  action  is 
based  on:  (1)  Certain  information 
provided  %  benehciaries  about  income, 
net  worth,  dependency,  or  marital 
status;  (2)  failure  to  return  an  eligibility 
verification  report  (EVR);  or  (3)  evidence 
reasonably  indicating  the  death  of  a 
beneficiary.  The  rationale  behind  these 
exceptions  is  to  prevent  issuance  of 
benefit  payments  where  it  is  reasonable 
to  conclude  that  the  beneficiary  either 
would  not  receive  them  or  would  not  be 
entitled  to  them,  and  that  an  attempt  to 
give  the  beneficiary  advance  notice 
would  be  xmsuccessful  or  of  little  or  no 
value  in  protecting  the  beneficiary’s 
rights.  Except  in  certain  instances  of 
beneficiary  death,  contemporaneous 
notices  of  these  adverse  actions  are 
required.  In  this  current  rulemaking  we 
are  proposing  to  amend  §  3.103(b)(3)  to 
add  three  exceptions  to  the  general 
requirement  of  §  3.103(b)(2):  (1)  Notice 
fit>m  a  beneficiary  to  VA  renouncing 
benefits,  (2)  notice  from  a  beneficiary  to 
VA  that  he  or  she  has  reentered  active 
military  service,  and  (3)  garnishment 
orders  wider  the  Child  Support 
Enforcement  Act. 

Renoimcement  is  a  written  and  signed 
statement  from  a  beneficiary  giving  up 
the  right  to  receive  VA  benefit  payments 
(38  U.S.C.  5306;  38  CFR  3.106). 
Termination  for  renouncement  is 
efiective  the  last  day  of  the  month  in 
which  the  renouncement  is  received  (38 
CFR  3.500(q)).  Inasmuch  as 
renovmcement  is  a  right  granted  by  law, 
we  find  no  good  reason  to  delay  action 
on  a  claimant’s  exercise  of  that  right. 

Issuing  a  pretermination  notice  would 
serve  only  to  ensure  disbursement  of 
payments  which  the  claimant  no  longer 
wants  and  is  no  longer  entitled  to 
receive  and  would  thereby  create  an 
overpayment.  We  believe  that  in  this 
instance  a  contemporaneous  notice  is 
appropriate  and  in  the  best  interest  of 
both  the  claimant  and  VA. 

Active  service  pay  may  not  be 
received  concurrently  with  VA 
compensation  or  pension  (38  U.S.C. 
5304(c);  38  CFR  3.700(a)).  Termination 
for  receipt  of  active  service  pay  is 
.  effective  the  day  preceding  the  date  of 
entry  onto  active  duty  (38  CFR  3.501(a)). 
Veterans  reentering  active  service  are 
often  aware  of  the  prohibition  against 
concurrent  receipt  and  accordingly 
notify  VA  of  their  change  in  status.  In 
instances  where  veterans  notify  VA 
specifically  of  the  nature  of  their  service 
and  the  date  of  reentry,  we  believe  that 
it  is  proper  to  terminate  benefits  as  soon 
as  possible  and  provide 
contemporaneous  notice  of  our  action. 
However,  unless  it  is  clear  that 
notification  to  VA  from  a  veteran  is 
made  with  knowledge  or  notice  of  the 


statutory  prohibition,  a  pretermination 
notice  still  would  be  required  before  VA 
could  take  final  action.  A  notice  of 
reentry  into  active  service  received  from 
the  Service  Department  rather  than  from 
the  beneficiary  would  be  considered  a 
third-party  notification  requiring  a 
pretermination  notice  under 
§  3.103(b)(2).  Since  removal  of  the 
requirement  to  send  a  pretermination 
notice  in  this  situation  will  allow  earlier 
adjudicative  action  and  reduce  or 
eliminate  overpayments  in  many  cases, 
without  violating  a  beneficiary’s  due 
process  rights,  we  believe  that  it  is  in 
the  best  interests  of  both  the  beneficiary 
and  VA  to  do  so. 

Under  section  659(a)  of  title  42, 

United  States  Code,  moneys, 
entitlement  to  which  is  based  upon 
remuneration  for  employment,  and 
which  are  due  from  or  payable  by  the 
United  States,  including  its  agencies, 
subdivisions,  or  instrumentalities,  to 
any  individual,  are  subject  to  legal 
process  brought  for  the  enforcement  of 
legal  obligations  to  provide  child 
support  or  to  pay  alimony.  Under  42 
U.S.C.  662(f)(2),  the  phrase  “based  upon 
remuneration  for  employment”  includes 
compensation  paid  by  VA  to  a  former 
'  member  of  the  Armed  Forces  who  has 
waived  a  portion  of  his  military  retired 
pay  to  receive  compensation.  Thus,  the 
amoimt  of  VA  cpmpensation  received  in 
lieu  of  military  retired  pay  is  subject  to 
garnishment  for  child  support  or 
alimony.  VA  would  not  need  to  provide 
pretermination/reduction  notice  before 
effecting  garnishment  ordered  under  the 
authority  of  42  U.S.C.  659(a)  because  an 
opportunity  for  a  hearing  and 
resentation  of  evidence  would  already 
ave  been  given  by  the  coxirt  issuing  the 
order.  Such  an  opportunity  represents 
adequate  protection  of  the  veteran’s  due 
process  rights.  For  VA  to  offer  a  further 
opportunity  for  a  hearing  and 
presentation  of  evidence  on  whether  the 
garnishment  is  proper  would  be 
redimdant  and  beyond  VA’s  authority. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 


amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more; 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices; 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

There  is  no  affected  Catalog  of  Federal 
Domestic  Assistance  program  number 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 

Health  care.  Pensions,  Veterans. 

Approved:  May  28, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  A  ffairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  Part  3  is  proposed  to 
be  amended  to  read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

f  3.103  [Amended]  . 

2.  Section  3.103(b)(3)(i)  is  amended 
by  adding  the  words  "to  VA”  after  the 
word  “provided.” 

3.  In  §  3.103  delete  the  word  “or”  at 
the  end  of  paragraph  (b)(3)(ii);  remove 
the  at  the  end  of  paragraph  (b)(3)(iii) 
6md  add  in  its  place  a  and  add 
paragraphs  (b)(3)(iv),  (b)(3)(v),  (b)(3)(vi), 
and  an  authority  citation  to  read  as 
follows: 

13.103  Procedural  due  process  and 
appellate  rights. 

*  *  *  *  * 

(b)  *  *  * 

(3)  *  *  * 

(iv)  An  adverse  action  is  based  upon 

a  written  and  signed  statement  provided 
by  the  beneficiary  to  VA  renouncing  VA 
benefits  (see  §  3.106  of  this  part  on 
renoimcement), 

(v)  An  adverse  action  is  based  upon 
a  written  statement  provided  to  VA  by 
a  veteran  indicating  that  he  or  she  has 
returned  to  active  service,  the  nature  of 
that  service,  and  the  date  of  reentry  into 
service,  with  the  knowledge  or  notice 
that  receipt  of  active  service  pay 
precludes  concurrent  receipt  of  VA 
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compensation  or  pension  (see  $  3.654  of 
this  part  regarding  active  service  pay), 
or 

(vi)  An  adverse  action  is  based  upon 
a  garnishment  order  issued  under  42 
U.S.C  659(a). 

(Authority;  38  U.S.a  501(a)) 

IFR  Doc  93-16731  Filed  7-14-93;  8:45  am] 
aaisM  cooc  nao-st-u 


38  CFR  Part  3 
R1N2900-AG33 

Procedural  Due  Process  and  Appellate 
Rights 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
adjudication  regulations  concerning 
procedural  due  process  and  appellate 
rights.  This  proposed  amendment  is 
necessary  to  clarify  the  number  of 
decision-makers  VA  will  provide  to 
conduct  claimant  hearings.  The 
intended  effect  of  this  amendment  is  to 
clarify  that  the  requisite  number  of 
decision-makers  for  the  conduct  of 
claimant  hearings  is  one. 

DATES:  Comments  must  be  received  on 
or  before  August  16, 1993.  (Comments 
will  be  available  for  public  inspection 
until  August  24, 1993.  This  amendment 
is  proposed  to  be  effective  the  date  of 
publication  of  the  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
amendment  to  Sectary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  August  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT.  John 
Bisset,  Jr.,  (Consultant,  Regulations  Staff, 
(Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPPLEMENTARY  MFORMATION:  38  CCFR 
3.103(c)(1)  currently  states  that  VA  will 
fumisii  personnel  who  have  original 
determinative  authority  for  the  conduct 
of  claimant  hearings  at  Veterans 
Benefits  Administration  (VBA)  regional 
offices  without  specifying  any  requisite 
number.  Because  the  regulation  does  not 
specify  the  number,  we  believe  the  term 
“personnel"  might  reasonably  be 
construed  as  encompassing  one,  two.  or 


several  persons.  Even  though  it  is  well 
established  that  unless  the  context 
indicates  otherwise  terms  which  are 
plural  in  form  may  include  the  singular 
as  well,  some  might  arrae  that  the  term 
“personnel"  signifies  that  VA  must 
furnish  more  than  one  person  to 
conduct  hearings. 

We  are  proposing  to  eliminate  any 
possible  con^ion  the  current  wording 
may  create  by  amending  38  CCFR 
3.103(c)(1)  to  state  that  VA  will  provide 
one  or  more  VA  employees  who  have 
original  determinative  authority  to 
conduct  claimant  hearings.  Congress, 
through  enactment  of  what  is  now  38 
U.S.C  7102(b),  has  indicated  its  consent 
to  single  mem^rs  holding  hearings 
before  the  Board  of  Veterans  Appeals. 
There  is  nothing  in  the  statutes  to 
suggest  that  (Congress  intended  a 
different  procedure  with  respect  to  VBA 
hearings.  We  are  also  proposing  to  make 
a  conforming  amendment  to  the 
language  of  38  CCFR  3.103(c)(2),  which 
refers  to  the  responsibility  of  VA 
personnel  conducting  hearings. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C  601-612. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  (Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.104, 64.105, 64.109 
and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped, 
Health  care.  Pensions,  Veterans. 


Approved  May  28, 1993. 

JesM  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 

E reamble,  38  CFR  part  3  is  proposed  to 
a  amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Panalon,  Compensation, 
and  DependeiKy  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a),  unless 
otherwise  noted. 

i  3.103  [Amended] 

2.  In  §  3.103(c)(1),  in  the  third 
sentence,  remove  the  word  “personnel" 
and  insert,  in  its  place,  the  words  “one 
or  more  employees";  in  the  fourth 
sentence,  remove  the  words  “VA 
personnel”  and  insert,  in  their  place,  the 
words  “one  or  more  VA  employees". 

3.  In  §  3.103(c)(2),  in  the  tnird 
sentence,  remove  the  word  “personnel" 
and  insert,  in  its  place,  the  words 
“employee  or  employees”. 

(FR  Doc.  93-16730  Filed  7-14-93;  8:45  am] 
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38  CFR  Part  21 
RIN2900-AG03 

Veterans  Education;  Standardization  of 
Programs 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  regulations. 

SUMMARY:  VA  (Department  of  Veterans 
Affairs)  has  been  reviewing  regulations 
for  the  purpose  of  standardizing 
procedures  whenever  possible.  In  the 
course  of  the  review  it  was  noted  that 
the  rules  governing  time  limits  provided 
veterans  training  under  the  Montgomery 
GI  Bill — ^Active  Duty  is  not  exactly  the 
same  as  that  provided  eligible  persons 
training  under  the  Dependents* 
Educational  Assistance  Program  with 
regard  to  perfecting  a  claim. 
Furthermore,  rules  governing 
notification  which  had  been  provided  to 
those  receiving  benefits  under  the  now- 
expired  Vietnam  Era  GI  Bill  with  regard 
to  a  loss  of  a  dependent  had  not  been 
extended  to  the  Montgomery  GI  Bill — 
Active  Duty  beneficiaries  in  similar 
circumstances.  These  proposed 
regulations  remedy  this  situation  by 
standardizing  these  rules. 

DATES:  Comments  must  be  received  on 
or  before  August  16, 1993.  Oimments 
will  be  available  for  public  inspection 
until  August  24, 1993. 
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ADDRESSES:  Send  written  comments  to: 
Secretary  of  Veterans  Affairs  (271  A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection 
only  in  the  Veterans  Services  Unit,  room 
170  of  the  above  address  between  the 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday  (except  holidays)  until 
August  24, 1993 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  Under 
current  regulations  an  individual 
seeking  to  complete  a  claim  under  the 
Montgomery  GI  Bill — ^Active  Duty  can 
have  an  extension  of  the  time  limit  for 
submitting  requested  evidence  if  he  or 
she  can  show  good  cause  why  the 
deadline  could  not  be  met.  This  is  not 
included  in  the  regulations  governing 
the  Dependents’  Educational  Assistance 
Program,  but  VA  can  see  no  good  reason 
why  it  should  not  be  included. 
Accordingly,  this  proposal  would 
extend  this  provision  to  that  program. 

On  the  other  hand,  the  regulations 
governing  the  Dependents’  Educational 
Assistance  Program  provide  that  the 
time  period  for  submitting  the  evidence^ 
will  not  begin  until  VA  notifies  an 
eligible  person  of  the  need  for 
submitting  it.  This  is  based  upon  the 
provisions  of  §  3.110,  title  38,  CFR.  This 
provision  has  never  appeared  in  the 
regulations  governing  the  Montgomery 
Gl  Bill — Active  Duty,  but  VA  can  see  no 
good  reason  why  it  should  not. 
Accordingly,  this  proposal  would 
extend  this  provision  to  the 
Montgomery  GI  Bill — Active  Duty. 

A  veteran  receiving  benefits  under  the 
Vietnam  Era  GI  Bill  was  given 
procedural  protections  when  VA 
received  notice  that  he  or  she  had  lost 
a  dependent.  This  is  similar  to  the 
protection  afforded  a  recipient  of 
disability  compensation  or  disability 
pension  when  he  or  she  loses  a 
dependent.  Although  some  veterans 
receiving  educational  assistance  under 
the  Montgomery  GI  Bill  -  Active  Duty 
receive  additional  benefits  for  their 
dependents,  and  so  suffer  a  reduction  in 
benefits  when  a  dependent  is  lost,  VA 
had  not  extended  the  procedural 
protections  in  the  Vietnam  Era  GI  Bill  to 
these  veterans,  nor  has  the  department 
given  them  the  protection  afforded 
under  the  disability  compensation  or 
disability  pension  programs.  A  careful 
review  has  led  VA  to  believe  that  these 
veterans  should  be  extended  this 
protection.  Accordingly,  this  proposal 


would  provide  this  procedural 
protection  to  these  veterans. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.G.  601-612. 
Pursuant  to  5  U.S.G.  605(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  regulations 
directly  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  this  proposal  are  64.117  and  64.124. 

List  of  Subjects  in  38  GFR  Part  21 

Givil  rights,  Glaims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  31, 1993. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  GFR  part  21,  subparts  G 
and  K  are  proposed  to  be  amended  as 
set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  C— Survivors’  and 
Dependents’  Educational  Assistance 
Under  38  U.S.C.  Chapter  35 

1.  The  authority  citation  for  part  21, 
subpart  G  continues  to  read  as  follows: 

Authority:  72  Stat.  1114, 1193,  as  amended 
(38  U.S.C.  501(a),  3500-3566) 


■  2.  Section  21.3032  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows. 

$21.3032  TImelimiU. 

(b)  Failure  to  furnish  claim  or  notice 
of  time  limit.  *  *  * 

(3)  When  a  claim  is  incomplete,  time 
limits  within  which  a  claimant  or 
beneficiary  is  required  to  complete  the 
claim  through  submission  of  evidence, 
documents  or  other  information  may  be 
extended  for  good  cause  shown,  llie 
time  limits  within  which  a  claimant  or 
beneficiary  must  act  to  challenge  an 
adverse  VA  decision  may  be  extended 
for  good  cause  shown.  Except  as 
provided  in  §  19.130  of  this  chapter 
when  extension  is  requested  after 
expiration  of  a  time  limit,  the  action 
required  of  the  claimant  or  beneficiary 
must  be  taken  concurrently  with  or 
prior  to  the  filing  of  a  request  for 
extension  of  the  time  limit,  and  good 
cause  shown  as  to  why  the  required 
action  could  not  have  been  taken  during 
the  original  time  period  and  could  not 
have  b^n  taken  sooner  than  it  was. 
Denials  of  time  limit  extensions  are 
separately  appealable  issues. 


Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
GI  Biii) 

3  The  authority  citation  for  part  21, 
subpart  K  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30,  Pub.  L. 
98-525,  38  U.S.C.  501(a) . 

4.  Section  21.7032  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows. 

$21.7032  Timelimito. 


(d)  Failure  to  furnish  form  or  notice  of 
time  limit.  *  *  * 

(3)  VA’s  failure  to  furnish  an  eligible 
person  notice  of  the  time  limit  within 
which  evidence  must  be  submitted  to 
complete  a  claim,  or  notice  of  the  time 
limit  within  which  to  challenge  an 
adverse  VA  decision,  shall  extend  the 
time  limit  for  such  action  in  accordance 
with  the  provisions  of  §  3.110  of  this 
chapter. 


5.  Section  21.7320  and  its  authority 
citations  are  added  to  read  as  follows. 

$  21 .7320  Procedural  protection;  reduction 
following  lose  of  dependent 

(a)  Notice  of  reduction  required  when 
a  veteran  loses  entitlement  to  additional 
educational  assistance  for  a  dependent. 
(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  VA  will  not  reduce 
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an  award  of  educational  assistance 
following  the  veteran’s  loss  of  a 
dependent  unless: 

(1)  VA  has  notified  the  veteran  of  the 
adverse  action,  and 

(ii)  VA  has  provided  the  veteran  with 
a  period  of  60  days  in  which  to  submit 
evidence  for  the  purpose  of  showing 
that  the  educational  assistance  should 
not  be  reduced. 

(2)  When  the  reduction  is  based  solely 
on  written,  factual,  tmambiguous 
inhumation  as  to  dependency  or  marital 
status  provided  by  the  veteran  or  his  or 
her  fiduciary  with  knowledm  or  notice 
that  the  information  would  be  used  to 
determine  the  monthly  rate  of 
educational  assistance  allowance: 

(i)  VA  will  not  send  either  an  advance 
or  a  prereduction  notice  as  stated  in 
paragraph  (a)(1)  of  this  section,  but 

(ii)  VA  will  send  notice  of  the  adverse 
action  contemporaneous  with  the 
reduction  in  educational  assistance. 
(Authority  38  U.S.C  S112,  5113) 

[FR  Doc.  93-16600  Filed  7-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  aiKf  81 

[Region  N  Docint  No.  NY-7-1-6910;  FRL- 
467»-1] 

Approval  aruJ  Promulgation  of 
Malntananca  Plan  and  Daaignation  of 
Araas  for  Air  Quality  Planning 
Purpoaaa  for  Carbon  Monoxide,  State 
of  New  York 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  its  intent 
to  redesignate  Onondaga  County  in  New 
York  State  to  attainment  of  the  air 
quality  standards  for  carbon  monoxide 
(CO)  and  to  approve  a  maintenance  plan 
that  will  insure  that  the  area  remains  in 
attainment. 

On  November  13, 1992,  New  York 
State  submitted  a  maintenance  plan  and 
a  request  to  redesignate  the  Onondaga 
County  CO  nonattainment  area  from 
nonattainment  to  attainment.  In  this 
action  EPA  is  proposing  to  approve  New 
York’s  submittals  because  they  meet  the 
requirements  set  forth  in  sections  175 A 
and  107(d)(3)(E)  of  the  Clean  Air  Act, 
for  maintenance  plans  and 
redesignations,  respectively.  Upon  final 
approval  of  the  maintenance  plan,  it 
will  become  a  federally  enforceable  part 
of  the  CO  State  Implementation  Plan  for 
Onondaga  County. 


DATES:  Comments  must  be  received  on 
or  before  August  16, 1993. 

ADDRESSES:  All  comments  should  be 
addressed  to:  William  J.  Muszynski, 

P.E.,  Acting  Regional  Administrator, 
Environmental  Protection  Agency, 

Region  n  Office,  26  Federal  Plaza,  New 
York,  New  York  10278. 

Copies  of  the  state  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Enviromnental  Protection  Agency,  Region  II 
Office,  Air  Programs  Bran^,  26  Federal 
Plaza,  Room  1034A,  New  YOTk,  New  York 
10278 

New  York  State  Department  of 
Environmental  Conservation,  Division  of 
Air  Resources,  50  Wolf  Road,  Albany.  New 
York  12233 

FOR  FURTHER  MFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034A, 
New  York,  New  York  10278,  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  * 

Sections  110(a)(1)  and  172  of  the 
Clean  Air  Act,  as  amended  in  1977 
(1977  Act),  reqtiired  each  area  that  was 
designated  nonattainment  based  on  a 
failure  to  meet  the  carbon  monoxide 
(CO)  national  ambient  air  quality 
standards  (NAAQS)  to  develop  a  State 
Implementation  Plan  (SIP).  These  SIPs 
must  have  sufficient  control  measures  to 
attain  the  standard  expeditiously  and  to 
maintain  the  standard.  The  plans  were 
to  provide  for  attainment  by  December 
31. 1982. 

On  March  3, 1978  and  January  25, 

1979  parts  of  the  Dty  of  Syracuse,  in 
Onondaga  County,  New  York  were 
designated  under  section  107  of  the 
1977  Act  as  nonattainment  with  respect 
to  the  CO  NAAQS.  (43  FR  8962  and  44 
FR  5119.)  In  accordance  with  section 
110  of  the  1977  Act,  New  York  State 
submitted  a  CO  SIP  for  the 
nonattainment  area  in  1979.  EPA  fully 
approved  this  SIP  as  meeting  the 
requirements  of  section  110  and  Part  D 
of  the  1977  Act.  (See  40  CFR  52.1673, 

50  FR  25073.)  In  its  SIP,  New  York  State 
projected  that  Onondaga  County  would 
attain  the  CO  standard  by  December  31, 
1982.  Subsequently,  on  March  3, 1984, 
EPA  reduced  the  size  of  the 
nonattainment  area  to  the  CO  hot-spot  at 
the  intersection  of  Almond  and  East 
Adams  Streets  in  the  City  of  Syracuse. 
(49  FR  8439)  The  hot-spot  monitor 
recorded  violations  of  the  standard  £rom 
1983  to  1986,  and  in  1989. 

On  November  15, 1990,  the  Clean  Air 
Act  (the  Act)  was  amended.  (Pub.  L. 


101-549, 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.)  Because  the  City  of 
Syracuse  nonattainment  area  violated 
the  CO  standard  in  1989,  the  Act 
continued  the  nonattainment 
designation  of  the  area  and  expanded  its 
boundaries  to  include  all  of  Onondaga 
County  (section  107(d)(l)(C)(i)). 
Furthermore,  it  was  classified  by 
operation  of  law  as  a  low  moderate  CO 
nonattainment  area,  which  is  defined  as 
an  area  experiencing  CO  concentrations 
above  the  eight-hour  standard,  but  less 
than  12.7  parts  per  million  (ppm).  (See 
56  FR  56694  (November  6, 1991),  to  be 
codified  at  40  CFR  81.333.) 

More  recently,  air  quality  data 
collected  by  the  State’s  air  monitoring 
network  indicates  that  Onondaga 
Coimty  has  attained  the  CO  NAAQS. 

The  air  quality  monitor  in  downtown 
Syracuse  has  not  violated  the  CO 
standard  frt)m  1990  to  the  present. 
Therefore,  in  an  effort  to  comply  with 
the  amended  Act  and  to  ensure  that  the 
standard  will  continue  to  be  attained. 
New  York  submitted  a  CO  maintenance 
SIP  for  Onondaga  County  on  November 
13, 1992  and  requested  redesignation  of 
the  area  to  attainment  for  the  CO 
NAAQS.  On  January  12, 1993,  New 
York  State  submitt^  the  report  from  its 
public  comment  period  and  its  response 
to  comments.  All  four  comments 
supported  the  redesignation.  The 
comment  period  was  open  from 
November  25  to  December  31, 1992  and 
New  York  State  held  a  public  hearing  on 
December  21, 1992.' 


'  For  purposes  of  detennining  what  requirements 
are  applicable  for  redesignation  purposes,  EPA 
believes  it  is  necessary  to  identify  when  New  Yatk 
submitted  a  complete  redesignation  request  EPA 
noted  in  a  previous  policy  memorandum  that 
parallel  processing  requests  for  submittals  under 
the  amended  Act,  including  redesignation 
submittals,  would  not  be  determine  complete.  See 
"State  Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Qean  Air  Act  (Act) 
Deadlines"  Memorandum  from  John  Pjilmgni  to  Air 
Programs  Division  Directors,  Regions  I-X,  dated 
October  28, 1992  (Memorandum).  The  rationale  for 
this  conclusion  was  that  the  parallel  processing 
exception  to  the  completeness  criteria  (40  CFR  part 
51,  appendix  V,  section  2.3)  was  not  intended  to 
extend  statutory  due  dates  for  mandatory 
submittals.  See  Memorandiun  at  3-4.  However, 
since  requests  for  redesignation  are  not  mandatory 
submitUds  under  the  Act,  EPA  believes  that  it  must 
change  its  policy  with  respect  to  redesignation 
submittals  to  conform  to  the  existing  completeness 
criteria.  Therefore,  EPA  believes,  the  paralld 
processing  exception  to  the  completmess  criteria 
may  be  applied  to  redesignation  request  submittals, 
at  least  until  such  time  as  the  Agency  decides  to 
revise  that  exception.  Therefore,  New  YoA  State 
had  submitted  a  complete  redesignation  request  on 
November  13. 1992.  In  the  November  13  submittal, 
the  State  submitted  the  maintenance  plan,  thereby 
including  the  final  element  to  make  the  October  30, 
1992  request  for  parallel  processing  complete  under 
the  parallel  processiitg  exception  to  the 
completeness  aiteria.  On  January  12, 1993,  New 
York  State  submitted  evidence  that  it  held  a  public 
hearing  on  the  maintenance  plan  portion  of  the 
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n.  Evaluation  Criteria 

Section  107(dKl)(E)  of  the  Act  lists 
specific  reoiiirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment.  They  are: 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  a  fully  approved  SIP 
\mder  section  110(k)  of  the  Act  and  the  area 
must  have  met  all  relevant  reqxiirements 
under  section  110  and  Part  D  of  the  Act; 

3.  The  air  quality  improvement  must  be 
permanent  and  enforceable;  and 

4.  The  area  must  have  a  folly  approved 
maintenance  plan  pursuant  to  section  175 A 
of  the  Act 

Section  175A  also  defines  the 
elements  of  an  approvable  maintenance 
plan.  The  elements  are  a  base  year 
inventory,  a  maintenance  demonstration 
for  ten  years  after  EPA  approves  the 
redesignation  request,  and  contingency 
measures.  The  Act  requires  the  state  to 
submit  a  revised  maintenance  plan  eight 
years  after  redesignation.  The  revised 
plan  must  show  continued  maintenance 
of  the  standard  for  an  additional  ten 
years.  In  the  following  sections,  EPA 
analyzes  New  York’s  submittal  with 
respect  to  these  four  redesignation 
requirements. 

m.  Review  of  State  Redesignatian 
Submittal 

EPA  proposes  to  find  that  New  York’s 
redesignation  request  for  Onondaga 
County  for  CO  meets  the  requirements 
of  section  107(dM3}{E).  The  following  is 
a  brief  description  of  how  the  State  has 
addressed  each  of  these  requirements.  A 
Technical  Support  Document,  on  file  at 
the  EPA  Region  II  office,  contains  a 
more  detailed  analysis  of  the  submittal. 

1.  Attainment  of  the  CO  NAAQS 

New  York,  in  its  request  for 
redesignation,  used  air  quality  data  that 
show  Uiat  the  CO  standard  was  not 
violated  in  1990  or  1991.  These  data 
were  collected  by  New  York  State  in 
accordance  with  40  CFR  50.8,  following 
EPA  guidance  on  quality  assurance  and 
quality  control  and  are  in  the  EPA 
Aerometric  Information  and  Retrieval 
System  (AIRS).  These  were  the  data 
presented  by  New  Yoik  State  at  its 
public  hearing  on  the  redesignation. 
Since  Onondaga  County  has  quality- 
assured  mmitoring  data  showing 
attainment  of  the  standard  over  the 
latest  consecutive  two-year  period,  the 
area  has  met  the  first  statutory  criterion 
for  attainmmit  of  the  CO  NAAQS.  In 
addition,  after  the  State  requested 


request  and  ^  th^  time  paralM  processing  was  do 
longer  af^licable;  therelore,  EPA  detennii^  the 
suh^tt^  to  be  complete  under  the  genwal 
completeness  criteria  of  40  CFR  part  51,  appendix 
V,  sections  2.1  and  2.2. 


redesignation,  the  State  submitted  data 
from  1992  to  AIRS.  These  data  are  in 
AIRS  and  also  show  no  air  quality 
violations. 

2.  Fully  Approved  SIP  That  Meets 
Applicable  Requirements  of  Section  110 
and  Part  D 

2A.  New  York’s  1979  CO  SIP 

In  1985,  EPA  fully  approved  New 
York’s  1979  CO  SIP  for  Onondaga 
County  as  meeting  the  requirements  of 
section  110(a)(2)  and  Part  D  of  the  1977 
Act.  Tlie  SIP  was  implemmited  by  New 
York  State  and  Onondaga  County. 
Emission  reductions  from  the  SIP 
measures,  the  Federal  Motor  Vehicle 
Control  Program  and  traffic  flow 
improvements  at  the  downtown 
Syracuse  hot-spot,  are  responsible  for 
the  attainment  of  the  CO  NAAQS. 

EPA  approved  the  Onondaga  County 
CO  SIP  as  meeting  all  1977  Act 
requirements.  The  1990  Amendments  to 
the  Act  modified  section  110(a)(2)  and, 
under  Part  D,  revised  section  172  and 
added  new  requirements  for  certain 
classes  of  nonattainment  areas. 

EPA  requires  that  every  state 
requesting  redesignation  have  a  SIP  that 
contains  all  measures  that  were  due 
under  the  1990  Act  before  the  date  on 
which  the  State  submitted  its 
redesignatian  request.  As  noted  earlier. 
Onondaga  County  was  classified  as  a 
moderate  CO  nonattainment  area  with  a 
design  value  imder  12.7  ppm.  The  first 
CO  SIP  requirements  for  these  areas 
(e.g.,  oxygenated  fuels)  were  due  for 
submittal  on  November  15, 1992.  New 
York  submitted  its  redesignation  request 
on  November  13, 1992.  Therefore,  New 
York  does  not  have  to  include  the  1990 
Act  control  programs  into  its  CO  SIP  for 
Onondaga  Coimty  for  the  purposes  of 
redesignation.^  New  York  required  the 
use  of  oxygenated  fuels  during  the  CO 
season  of  1992-3  pending  EPA  approval 
of  the  redesignation  request. 

For  the  purposes  of  redesignation,  to 
meet  the  requirement  that  the  SIP 
contains  all  applicable  requirements 
under  the  Act,  EPA  has  reviewed  the 
SIP  and  it  contains  all  the  measures  that 
were  due  under  the  Act  prior  to  the  time 
New  York  submitted  this  redesignation 
request  and  maintenance  plan. 

2B.  Section  110  Requirements 

Although  sectitm  110  was  amended 
by  the  1990  amendments  to  the  Act.  the 
SIP  for  Onondaga  County  still  meets  the 
requirements  of  amended  section 


*  Although  dMM  nquiromonta  were  not  due  for 
purpoMB  of  EPA'a  acUon  oo  the  Stato’a 
redesignatioa  roqnast  thaaa  requiramenta  are 
applicaUe  until  auch  time  aa  EPA  takas  final  action 
on  the  Onondaga  County  redeaignation  request. 


110(a)(2).  A  number  of  the  requirements 
did  not  change  in  substance  and, 
therefore,  EPA  believes  that  the  pre¬ 
amendment  SIP  met  these  requirements. 
As  to  those  requirements  that  were 
amended,  see  57  FR  27936  and  23939 
(June  23. 1992),  many  are  duplicativa  of 
other  requirements  of  the  AcL  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with  the  requirements  of 
amended  section  110(a)(2).  This 
analysis  is  contained  in  the  Technical 
Support  Document 

2C  Part  D  Requirements 

Because  New  York  submitted  the 
redesignation  request  for  Onondaga 
County  prior  to  the  time  any  Part  D 
requirements  became  applicable,  i.e., 
prior  to  November  15, 1992,  these 
requirements  are  not  due  for  purposes  of 
redesignation.  EPA  does  note  that  the 
State  of  New  York  has  an  EPA- 
promulgated  prevention  of  significant 

deterioration  program  for  sources  _ 

located  in  attainment  areas.  (See  40  CFR 
52.1689.)  This  program  Mrill  apply  to 
Onondaga  County  immediately  upon 
redesignation  to  attainment 

Conformity  is  a  process  in  which 
projects  that  affect  transportation  are 
approved  on  the  basis  of  consistency 
with  SIP  provisions.  Section  176  of  the 
Act  requires  states  to  develop 
transportation/air  quality  conformity 
proc^ures  which  are  consistent  widi 
federal  conformity  regulations  and  to 
submit  these  proc^iires  as  a  SIP 
revision.  EPA  has  not  promulgated  final 
conformity  regulations.  However,  New 
York  has  committed  to  develop 
conformity  procedures  consistent  with 
the  final  federal  regulations.  In  the 
redesignation  request.  New  York 
commits  to  sulunit,  if  necessary,  an 
appropriate  SIP  revision  acccH-ding  to 
the  schedule  set  forth  in  the  feder^ 
regulations.  In  addition,  the  Syracuse 
Metropolitan  Transportation  Council 
(SMTC)  has  resolved  to  follow  EPA 
conformity  guidelines  when  EPA 
releases  them.  The  request  also  contains 
examples  where  SMTC  has 
implemented  procedures  to  insure  that 
projects  vmderway,  including  the  1992- 
97  Transportation  Improvement 
Program,  conform  with  the  existing  SIP. 

3  Improvement  in  Air  Quality  is  Due  to 
Permanent  and  Enforceable  Measures 

UndOT  the  1977  Act,  EPA  approved 
the  New  York  CO  SIP  for  Onondaga 
Covmty.  At  that  time  and  now,  EPA  is 
satisfied  that  the  rules  in  the  are 
enforceable.  Therefore,  the  emission 
reductions  achieved  as  a  result  of  those 
rules  are  enforceable.  The  SIP  measures 
were: 
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Federal  Motor  Vehicle  Control  Program 

(Fl^CP),  Traffic  flow  improvements  at  the 

do«vntown  Syracuse  hot-spot,  and  Air 

monitoring  at  the  worst  GO  hot-spot 

In  its  redesignation  request,  New  York 
shows  that  the  SIP  measures  were 
implemented.  The  EPA-approved 
MOBILE4.1  model  shows  that  the 
FMVCP  and  traffic  improvements  have 
decreased  CX}  emissions  in  the 
downtown  area  by  57  percent  from  1984 
to  1991.  The  large  decrease  in  emissions 
shows  that  the  SIP  is  the  reason  that  the 
CX)  SIP  has  caused  attainment  of  the  CO 
NAAQS.  The  FMVCP,  in  particular, 
continues  to  produce  decreases  in  CO 
emissions  as  new,  cleaner  cars  are 
bought  to  replace  older  cars.  This 
continuing  program  accoimts  for  much 
of  the  emission  reductions  in  recent 
years  that  eliminated  the  violations  in 
Onondaga  Coimty. 

In  the  redesignation  request  and  the 
maintenance  plan,  NYSDEC  and  SMTC 
commit  to  continue  implementing  the 
SEP.  New  York  has  continued  to  monitor 
at  the  worst  CO  hot-spot,  where  the 
monitor  recorded  the  violations  used  to 
designate  Onondaga  Coimty  as 
nonattainment  under  the  Act  and  where 
it  now  records  the  subsequent 
attainment  of  the  CO  standard. 

4.  Review  of  Maintenance  Plan 
Submittal 

In  today’s  notice,  EPA  is  proposing 
approval  of  the  State’s  maintenance 
plan  for  Onondaga  County  because  EPA 
finds  that  New  York’s  submittal  meets 
the  requirements  of  section  175  A.  If 
EPA  determines  after  notice  and 
comment  that  it  should  give  final 
approval  to  the  maintenance  plan, 
(Dnondaga  County  will  be  able  to  be 
redesimated  to  attainment. 

Under  section  175A  of  the  Act,  a 
maintenance  plan  must  include  an 
attainment  emission  inventory, 
contingency  measiires  and  a 
demonstration  of  attainment  for  at  least 
ten  years  after  the  area  is  redesignated. 

As  for  futiire  years,  section  175A  of 
the  Act  requires  the  State  to  submit  a 
revised  maintenance  SIP  eight  years 
after  EPA  takes  final  action 
redesignating  the  area  to  attainment.  If, 
as  EPA  anticipates,  final  action  is  taken 
in  1993,  the  revised  maintenance  SIP 
will  be  due  in  2001  and  it  will  provide 
for  maintenance  of  the  CO  air  quality 
standard  for  an  additional  ten  years. 

4A.  Emissions  Inventory 

New  York  submitted  comprehensive 
inventories  of  CO  emissions  from  point, 
area,  stationary  and  mobile  sources 
using  1991  as  the  base  year  for 
calculations  to  demonstrate  that  the  CO 
standard  will  be  maintained  in 


Onondaga  County.  Since  air  monitoring 
recorded  attainment  in  1991, 1991  is  an 
acceptable  year  for  the  attainment 
inventory.  New  York’s  submittal 
contains  summaries  by  source  category 
(reproduced  in  Table  1)  and  detailed 
inventory  data  (contained  in  the 
docket). 


TABLE  1— Onondaga  County  CO 
Emissions 

[Tons  per  day] 


1991 

1996 

Stationary 

0 

0 

Stationary  Area 

31 

31 

Non-road  Mo- 

bile . 

38 

38 

On-road  Mobile 

301 

216 

Total . 

286 

205 

(Some  columns  do  not  total  due  to 
Independent  rounding  during  unit  conversion.) 

'  This  category  indudes  oniy  point  sources 
that  emit  over  100  tons  per  year  of  CO.  Point 
sources  that  emit  less  than  100  tons  per  year 
are  induded  in  the  Statonary  Area  source 
category 

Stationary  and  mobile  source 
inventories  were  compiled  following 
EPA  guidance.  Mobile  source  emission 
estimates  were  prepared  following  the 
approach  recommended  by  EPA.  New 
York  used  the  Highway  Performance 
Monitor  System  to  estimate  vehicle 
miles  traveled  and  used  the  MOBILE4.1 
emission  model  for  CO  emission 
estimates. 

^4B.  Demonstration  of  Continued 
Attainment 

SMTC  projected  CO  emissions  for 
Onondaga  County,  using  New  York’s 
attainment  year  inventory,  through 
2003.  EPA  anticipates  that  this  will  be 
ten  years  from  the  date  of  the 
redesignation  to  attainment,  as  required 
by  the  Act.  Table  1  shows  that  the  CO 
emissions  in  Onondaga  Cmmty  will 
decrease  throughout  the  period,  so  the 
future  emissions  estimates  do  not 
exceed  the  attainment  year  inventory. 
This  shows  that  the  present  situation  of 
attainment  of  the  CO  standard  will  be 
maintained.  'The  decrease  in  emissions 
is  from  the  FMVCP  and  traffic  flow 
improvements  at  the  downtown 
Syracuse  hot-spot.  These  are  programs 
in  the  State’s  1979  CO  SIP  and  no 
additional  measures  are  needed  to 
maintain  attainment  of  the  air  quality 
standard. 

In  addition,  air  modeling  for  the  four 
CO  hot-spots  with  the  greatest  potential 
for  violating  the  CO  standard  show  that 
concentrations  will  decrease  throughout 
the  period  due  to  the  SIP  measures.  This 


modeling  conforms  with  EPA  guidance 
and  is  located  in  the  docket. 

4C.  Verification  of  Continued 
Attainment 

As  required,  the  State  will  track 
continued  attainment  during  the 
maintenance  period.  New  York  will 
continue  to  operate  its  hot-spot  monitor 
located  in  downtown  Syracuse  in 
accordance  with  40  CFR  part  58.  If  the 
monitor  records  a  concentration  above 
the  CO  standard.  New  York  will  activate 
its  contingency  measure. 

In  addition.  New  York  State  will  also 
prepare  a  revised  CO  emission 
inventory  every  three  years.  During  the 
revision  of  the  emission  inventories,  the 
State  will  reevaluate  the  growth  factors 
and  other  assumptions  that  were  used  to 
develop  the  attainment  and  future  year 
inventories. 

4D.  Contingency  Plan 

If,  despite  its  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  Onondaga  Coxmty  should 
exceed  the  NAAQS,  New  York  has 
provided  ways  to  detect  and  eliminate 
air  quality  problems.  New  York  State 
has  committed  to  respond  to  an 
exceedance  of  the  CO  standard  in 
Onondaga  County  by  implementing  a 
contingency  measure,  oxygenated  fiiels, 
that  should  eliminate  future  CO  air 
quality  problems.  This  commitment  was 
included  in  the  redesignation  request 
that  was  presented  for  public  comment 
by  the  State  during  the  comment  period 
ending  December  31, 1992. 

The  downtown  Syracuse  monitor  is 
the  monitor  that  recorded  violations 
during  the  1980s.  Two  analyses  of 
intersections  in  Onondaga  County,  one 
in  the  1980s  and  a  more  recent  analysis 
included  in  the  redesignation  request, 
show  that  the  monitor  is  located  at  the 
worst  hot-spot  in  Onondaga  County.  If 
this  monitor  attains  the  CO  standard,  it 
can  reasonably  be  assumed  that  all  of 
Onondaga  County  is  attaining  the  CO 
standard. 

If  the  downtown  Syracuse  monitor 
records  an  exceedance  of  the  CO  air 
quality  standard.  New  York  will 
implement  its  oxygenated  fuels  program 
in  the  Syracuse  Metropolitan  Statistical 
Area  as  soon  as  possible,  but  no  later 
than  the  beginning  of  the  following  CO 
season.  To  implement  this  commitment, 
the  State  could  use  its  proposed 
oxygenated  fuels  rule,  scheduled  for 
adoption  this  year  if  it  contains  a 
provision  to  implement  the  program  in 
the  Syracuse  Metropolitan  Statistical 
Area  if  the  State  monitoring  network 
records  an  exceedance  of  the  CO 
standard  in  Onondaga  County.  Or  the 
State  can  adopt  an  emergency  rule  to 
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implement  the  program  (as  it  did  to 
implement  oxygenated  fuels  during  the 
1992-3  CO  season). 

Conclusion 

EPA  is  soliciting  public  comments  on 
this  notice  and  on  issues  relevant  to 
EPA’s  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
federal  rule  making  procedure  by 
submitting  written  comments  to  the 
person  and  address  listed  in  the 
.«00RE8SE8  section  at  the  beginning  of 
this  notice. 

Proposed  Action 

In  today's  notice  EPA  proposes  to 
approve  Onondaga  Covinty,  New 
York  CO  maintenance  plan  b^ause  it 
meets  the  requirements  of  section  175  A. 
In  addition,  ]^A  is  proposing  approval 
of  New  York's  request  to  redesignate 
Onondaga  Coiuity  to  attainment  of  the 
CO  standard,  subject  to  final  approval  of 
the  maintenance  plan.  EPA  is  proposing 
approval  because  New  York  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesimation. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  or 
redesignation.  Each  request  for  revision 
to  the  SIP  or  redesignation  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  ef.  seg.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  imp>act  of  any  proposed  or 
final  rule  on  small  entities. 

5  U.S.C  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
ever  populations  of  less  than  50,000 
people. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Clean 
Air  Act  does  not  impose  any  new 
requirements  cm  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  I  certify  that 
the  approval  of  the  redesignation 
request  will  not  affect  a  substantial 
number  of  small  entities. 

This  action  has  be&a  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  cm 


January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  sectiem  3  of 
Execnitive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  pennanent  waiver  for  Table  2  SIP 
revisions  from  the  requirements  of 
section  3  of  Execaitive  Order  12291. 

OMB  has  agreed  to  continue  the 
temporary  waiver  imtil  sucdi  time  as  it 
rules  on  EPA's  request. 

List  of  Sul^ects 
40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Air  pollution  ccmtrol.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  June  29, 1993. 

William  ).  Muszynaki, 

Acting  Regional  Administrator 

IFR  Doc.  93-16800  Filed  7-14-93;  8:45  am] 

BILUNQ  cooe  SM0-60-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-183,  RM>8276] 

Radio  Broadcasting  Sarvicas;  Sun 
Vailay,  Idaho 

AGENCY:  Federal  Commimications 

Commission. 

actk)n:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  S\m  Valley 
Fine  Arts  Broadcasting  requesting  the 
allotment  of  Channel  298C  to  Sim 
Valley,  Idaho,  as  that  community’s  third 
local  aural  service.  Channel  298C  can  be 
allotted  to  Sun  Valley  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements 
without  a  site  restriction.  The 
coordinates  for  Channel  298C  at  Sun 
Valley  are  North  Latitude  43-41-48  and 
West  Longitude  114-21-00. 

OATES:  Comments  must  be  filed  on  or 
before  August  30, 1993,  and  reply 
comments  on  or  before  September  14, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 


as  follows:  John  F.  Garziglia,  Pepper  k 
Corazzini,  1776  K  Street,  NW.  s^te  200, 
Washington,  DC  20006  (Attorney  for 
petitioner). 

FOR  FURTHER  »tfK>RMAT10N  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
FYoposed  Rulemaking,  MM  Docket  No. 
93-183,  adopted  June  18, 1993,  and 
released  July  8, 1993.  The  foil  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW.,  room  246,  or 
2100  M  Street,  NW.,  Suite  140, 
Washington,  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  93-16836  Filed  7-14-93;  8:45  am] 
BtUINQ  cooe  tns-oi-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programa 
Adminiatration 

49  CFR  Part  171 

[Docket  HM-200;  Notice  No.  93-17] 

RIN  2137-AB37 

Hazardous  Materials  In  Intrastate 
Commerce;  Correction 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  proposed  rulemaking 
(NPRM);  correction. 
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SUMMARY:  This  document  makes  certain 
corrections  to  a  notice  of  proposed 
rulemaking  proposing  amendments  to 
the  Hazardous  Materials  Regulations 
(HMR)  to  require  that  all  intrastate 
shippers  and  carriers  comply  with  the 
HMR.  This  action  is  necessary  to  clarify 
that  certain  oils,  that  are  subject  to  oil 
spill  response  plan  requirements,  are 
not  governed  by  the  HMR.  This  action 
also  clarifies  the  scope  of  a  delay  in  the 
applicability  of  the  proposed  rule  to 
certain  bulk  packagings.  These 
amendments  are  minor  editorial 
changes  that  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  H.  Bonekemper,  m,  (202)  366- 
4401,  Assistant  Chief  Counsel  for 
Hazardous  Materials  Safety,  Office  of 
the  Chief  Counsel,  RSPA,  or  Jackie 
Smith,  (202)  366-4488,  Office  of 
Hazardous  Materials  Standards,  RSPA, 
400  Seventh  Street,  SW.,  Washington, 

DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  July  9, 1993, 
under  Docket  HM-200  (58  FR  36920).  In 
the  NPRM,  RSPA  proposes  to  amend  the 
Hazardous  Materials  Regulations  (HMR) 
to  require  that  all  intrastate  shippers 
and  carriers  comply  with  the  HMR.  This 
document  corrects  certain  editorial 
errors  in  that  NPRM. 

RSPA  inadvertently  stated  in  the 
preamble  that  certain  oils  are  regulated 
as  hazardous  materials  under  the  HMR, 
when  transported  in  intrastate 
commerce.  The  “oils”  identified  in  the 
preamble  refer  to  those  oils  that  require 
spill  prevention  and  response  plans  as 
implemented  under  the  Federal  Water 
Pollution  Control  Act  (FWPCA),  as 
amended  by  the  Oil  Pollution  Act  of 
1990.  This  inadvertent  reference  to  oil 
was  based  on  RSPA’s  interim  final  rule 
issued  under  Docket  HM-214  on 
February  2, 1993  (58  FR  6864),  which 
incorporated  oils  as  hazardous  materials 
subject  to  the  requirements  of  the  HMR. 
Shortly  before  publication  of  the  NPRM 
imder  Docket  HM-200,  RSPA  issued  an 
interim  final  rule  imder  Dockets  HM- 
214  and  PC-1  (58  FR  33302)  that 
removed  the  designation  as  “hazardous 
materials”  of  oils  that,  before  February 
2, 1993,  had  not  been  so  designated. 
Dockets  HM-214  and  PC-1  established 
a  new  part  130  in  title  49  CFR  solely  for 
implementation  of  the  FWPCA. 

^PA,  however,  failed  to  remove  the 
reference  to  “oil”  in  the  Docket  HM-200 
preamble  explanation  of  those  materials 
that  are  currently  subject  to  the  HMR 


when  transported  in  intrastate 
commerce.  Accordingly,  the  following 
editorial  corrections  in  the  preamble  are 
made:  (1)  The  words  “and  oil”  are 
remov^  in  the  fifteenth  and  sixteenth 
lines  of  the  first  paragraph  following  the 
heading  ANPRM  in  the  second  column 
on  page  36920;  (2)  the  word  “oils”  is 
removed  firom  the  ninth  line  of  the  first 
paragraph  following  the  heading  State/ 
Federal  Relationship  in  the  first  column 
on  page  36921;  (3)  the  word  “and”  is 
inserted  between  the  words  “flammable 
cryogenic  liquids”  and  “marine 
pollutants”  in  the  third  line  of  the 
second  paragraph  under  the  heading  II. 
Proposed  Rule  in  the  first  column  on 
page  36922;  and  (4)  the  words  “,  and 
oils”  are  removed  from  the  fourth  line 
of  the  second  paragraph  following  the 
heading  II.  Proposed  Rule  in  the  first 
column  on  page  36922. 

Additionally,  in  the  proposed 
regulatory  text  under  §  171.1(c),  RSPA 
failed  to  include  “marine  pollutants”  in 
the  list  of  materials  that  are  excepted 
from  the  proposed  delay  in  application 
of  the  requirements  to  bulk  packagings 
operated  in  intrastate  commerce  in  a 
State  where  the  non-specification  bulk 
packaging  is  specifically  authorized  and 
the  packaging  is  in  compliance  with  all 
applicable  State  requirements. 

^  consideration  of  the  foregoing,  in 
Docket  HM-200,  Notice  No.  93-17, 
published  in  the  Federal  Register  on 
July  9, 1992  (58  FR  36920),  make  the 
following  corrections; 

1171.1  [Corrected] 

1.  On  page  36923,  in  the  third 
column,  as  proposed  in  item  3.,  in 
§  171.1(c)  introductory  text,  third  line, 
the  words  “a  marine  pollutant,”  are 
added  following  the  words  “a  hazardous 
waste,”. 

Issued  in  Washington,  DC  on  July  9, 1993 
under  authority  delegated  in  49  CFR  part 
106,  appendix  A. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety 

[FR  Doc.  93-16804  Filed  7-14-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  23 

Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna 
and  Flora:  Consideration  of 
Amendments 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Request  for  information. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  particular 
international  trade  in  animal  and  plant 
species,  which  are  listed  in  appendices 
to  this  treaty.  Any  country  that  is  a  Party 
to  CITES  may  propose  amendments  to 
Appendices  I  and  11  for  consideration  by 
the  other  Parties. 

This  notice  announces  plans  by  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
to  consider  proposals  for  submission  by 
the  United  States  to  amend  Appendices 
I  and  II.  The  Service  invites  information 
and  comments  fi'om  the  public  on 
animal  and  plant  species  that  should  be 
considered  as  candidates  for  U.S. 
proposals.  Such  proposals  may  concern 
the  addition  of  species  to  Appendix  I  or 
II,  the  transfer  of  species  from  one 
appendix  to  another;  or  the  removal  of 
species  from  Appendix  I  or  II;  or 
registering  operations  with  Appendix  I 
animal  species  bred-in-captivity  for 
commercial  purposes. 

OATES:  The  Service  will  consider  all 
information  and  comments  received  by 
September  28, 1993. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  sent  to  Chief, 
Office  of  Scientific  Authority;  ArlSq 
room  725,  U.S.  Fish  and  Wildlife 
Service;  Washington,  DC  20240;  fax 
number  703-385-2276.  Express  and 
messenger  deliveries  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service;  Office  of  Scientific  Authority; 
4401  North  Fairfax  Drive,  room  750; 
Arlington,  Virginia  22203.  Comments 
and  other  information  received  will  be 
available  for  public  inspection  by 
appointment,  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  at  the  above 
address  in  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority  (telephone  703- 
358-1708). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  is  the  first  in  a  series  of  Federal 
Register  notices  about  proposals  to 
amend  CITES  Appendices  I  and  II  to  be 
considered  at  the  ninth  regular  biennial 
meeting  of  the  Conference  of  the  Parties. 
The  purpose  of  this  notice  is  to  solicit 
information  that  will  help  the  Service  to 
identify:  (1)  Species  that  are  candidates 
for  addition,  removal,  or  reclassification 
in  those  appendices:  (2)  Ten-Year 
Review  species  for  which  there  is  no 
documented  evidence  of  trade  in  the 
species;  (3)  Nomenclatural  issues;  and 
(4)  Appendix  I  animal  species  having 
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operations  that  should  be  submitted  as 
meeting  bred-in-captivity  criteria,  in 
accordance  with  CTTES  resolution  Conf. 
8.15. 

This  request  is  not  limited  to  species 
occurring  in  the  United  States.  Any 
Party  may  submit  proposals  concerning 
animal  and  plant  species  occurring 
anywhere  in  the  world,  although  the 
U.S.  proposals  submitted  for  recent 
meetings  of  the  Conference  of  the 
Parties  nave  focused  on  species  native 
to  the  United  States.  The  Service 
strongly  encourages  the  submission  of 
well-developed  proposals. 

QTES  (HAS  8249)  regulates  import, 
export,  re-export,  and  introduction  horn 
the  sea  of  certain  animal  and  plant 
species  and  specimens  of  them.  The 
term  “species”  is  defined  in  CITES 
Article  I  as  "any  species,  subspecies,  or 
geographically  separate  population 
thereof.”  Each  species  for  which  such 
trade  is  controlled  is  included  in  one  of 
three  appendices.  The  fundamental 
principles  for  including  species  in  the 
appendices  are  contained  in  Article  n  of 
CITES.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  D 
includes  species  that  althou^  not 
necessarily  now  threatened  with 
extinction  may  become  so,  unless  the 
trade  in  them  is  strictly  controlled.  It 
also  lists  other  species  that  must  be 
subject  to  regulation,  in  order  that  the 
trade  in  those  currently  and  potentially 
threatened  species  may  be  brought 
under  effective  control.  Such  listings 
frequently  are  required  because  of 
difficulty  in  distinguishing  specimens  of 
currently  or  potentially  threatened 
species  from  other  species  in  trade. 
Appendix  HI  includes  species  that  any 
Party  country  identifies  as  being  subject 
to  regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  the 
cooperation  of  the  other  Parties  in 
controlling  the  trade.  The  present  notice 
concerns  only  Appendices  I  and  n. 

For  animals  in  Appendix  I  or  n  and 
plants  in  Appendix  I,  any  readily 
recognizable  part  or  derivative  thereof  is 
automatically  included  when  the 
species  is  listed  in  the  appendix,  by  the 
language  imCITES.  Most  parts  and 
derivatives  of  the  plants  listed  in 
Appendix  D  are  also  included,  with 
certain  standard  exclusions,  by 
amendments  and  resolutions  at  several 
meetings  of  the  Conference  of  the 
Parties.  The  parts  and  derivatives 
usually  not  included  (i.e.,  not  regulated) 
for  Appendix  II  plants  are:  Seeds, 
spores,  pollen  (including  pollinia). 


tissue  cultures,  and  flashed  seedling 
cultures.  Also  see  50  CFR  Z3.23(d)  for 
other  exclusions  and  limitations. 

Further  guidance  on  criteria  for  adding, 
transferring,  or  deleting  species  with 
respect  to  the  appendices  is  contained 
in  several  resolutions  available  from  the 
Office  of  Scientific  Authority  (see  the 
ADDRESSES  section). 

The  Parties  have  adopted  a  format  for 

J>roposals  to  amend  Appendix  I  or  n 
resolution  Conf.  2.17),  in  order  to 
ensure  that  certain  types  of  information 
are  provided.  The  format  is  as  follows: 

A.  Proposal 

B.  Proponent  (CITES  Party  country) 

C.  Supporting  Statement 

I.  Taxonomy 

11.  Class. 

12.  Order. 

13.  Family. 

14.  Cenus,  species,  or  subspecies, 
including  author(s)  and  year,  and 
checklist  or  authority  being  followed  to 
recognize  the  species. 

15.  Common  name(s),  when 
applicable,  including  French  and 
Sptmish  or  other  common  names  (if 
known). 

16.  Code  numbers,  when  applicable; 
e.g..  International  Species  Inventory 
System  (ISIS)  number.  . 

2.  Biological  Data 

21.  Distribution  (current  and 
historical). 

22.  Population  (estimates  and  trends, 
and  other  relevant  information). 

23.  Habitat  (trends). 

3.  Trade  Data 

31.  National  utilization. 

32.  Legal  international  trade. 

'  33.  Illegal  trade. 

34.  Potential  trade  threats. 

341.  Live  specimens. 

342.  Parts  and  derivatives. 

4.  Protection  Status 

41.  National. 

42.  International. 

43.  Additional  protection  needs. 

5.  Information  on  Similar  Species 
(Addressing  the  Issue  of  Similarity  of 
Appearance  Where  Appropriate 

6.  Conunent  From  Countries  of  Origin 
(Other  Than  Proponent) 

7.  Additional  Remarks 

8.  References  (Published  Literature  and 
Other  Documents) 

Future  Actions 

The  next  regular  meeting  of  the 
Conference  of  the  Parties  is  planned  for 


the  United  States  within  the  last  quarter 
of  1994.  Any  proposab  to  amend 
Appendix  I  or  II  at  the  next  meeting 
must  be  submitted  by  the  United  States 
to  the  CITES  Secretariat  at  least  150 
days  prior  to  the  meeting.  Therefore  as 
part  of  the  consultation  process  with 
countries  within  which  the  proposed 
species  occurs  (in  accordance  with 
resolution  Conf.  8.21),  the  Service  plans 
to  send  any  such  proposals  to  those 
CITES  countries  for  comment  at  least  60 
days  prior  to  sending  them  to  the 
Se^tariat. 

The  Service  plans  to  publish  a 
Federal  Register  notice  in  the  last 
quarter  of  1993  or  early  1994  to 
announce  tentative  species  proposals  for 
possible  submission  by  the  United 
States,  and  to  invite  information  and 
comments  on  them.  A  subsequent  notice 
in  1994  will  announce  the  Service’s 
final  decisions  and  those  species 
proposals  submitted  by  the  United 
States  to  the  CITES  Secretariat.  In  future 
notices,  the  Service  also  will  address  the 
development  of  U.S.  negotiating 
positions  on  the  proposals  and  issues 
submitted  by  other  Party  countries  to 
amend  Appendices  I  and  11. 

Persons  having  information  and 
comments  on  species  that  might  be 
potential  candidates  for  CITES 
proposals  are  urged  to  contact  the 
Service’s  Office  of  Scientific  Authority. 
Submitted  proposals  should  be  in  the 
format  for  proposals  provided  above, 
and  well  developed. 

This  notice  was  prepared  by  Drs. 
Henry  L.  Short  and  Bruce  MacBryde, 
Office  of  Scientific  Authority,  under  the 
authority  of  the  U.S.  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.) 

Lbt  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports,  Imports,  Treaties. 

Dated:  )uly  6, 1993. 

Bruce  Blanchard, 

Acting  Director. 

[FR  Doc.  93-16697  Filed  7-15-93;  8:45  am) 
BIUMG  cooe  4310-6S-M 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Meat  bnpoft  Umitaiione;  Third 
Quarterly  Estimate 

Public  Law  88-482,  enacted  August 
22, 1964,  as  amended  by  Public  Law  96- 
177,  Public  Law  100-418,  and  Public 
Law  100-449  (hereinafter  referred  to  as 
the  "Act”),  provides  for  limiting  the 
quantity  of  firesh,  chilled,  or  frozen  meal 
of  bovine,  riieep  except  lamb,  and  goats, 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20,  0201.20.40, 0201.20.60, 
0201.30.20,  0201.30.40, 0201.30.60, 
0202.10^)0. 0202.20.20, 0202.20.40, 
0202.20.60, 0202.30.20, 0202.30.40, 
0202.30.60.  0204.21.00, 0204.22.40, 
0204.23.40, 0204.41.00, 0204.42.40, 
0204.43.40,  and  0204.50.00),  which  may 
be  imported,  other  than  products  of 
Canada,  into  the  United  States  in  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  fm  in  Harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  02,01.10.00, 0201.20.40, 
0201.20.60,  0201.30.40, 0201.30.60, 
0202.10.00, 0202.20.40, 0202.20.60, 
0202.30.40, 0202.30.60,  0204.21.00, 
0204.22.40, 0204.23.40,  0204.41.00, 
0204.42.40, 0204.43.40,  and  0204.50.00 
(hereinafter  referred  to  as  "meat 
articles”),  in  the  absence  of  limitations 
imder  the  Act  during  such  calendar 
year,  would  equal  or  exceed  110  percent 
of  the  estimated  aggregate  quantity  of 
meat  articles  prescribe  for  calendar 
year  1993  by  section  2(c)  as  adjusted 
under  section  2(d)  of  the  Act. 

As  announced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6, 1993  (58  FR  536),  the 
estimated  aggregate  quantity  of  meat 
articles  other  tlum  piquets  of  Canada 
prescribed  by  section  2(c)  as  adjusted  by 


section  2(d)  of  the  Act  for  calendar  year 
1993  is  1,144.7  million  pounds. 

In  accordance  with  the  remiirements 
of  the  Act,  I  have  determined  that  the 
third  quarterly  estimate  of  the  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  which  would,  in  the 
absence  of  limitations  under  the  Act,  be 
imported  during  calendar  year  1993  is 
1,259.1  million  pounds. 

Done  at  Washington,  DC  this  29th  day  of 
June,  1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc  93-16749  Filed  7-14-93;  8:45  am] 
BIUJNO  CODE  341fr-1fr4l 


Forest  Service 

Exemption  of  Scott  Rre  Saivage 
Timb^  Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notification  that  a  salvage 
timber  project  designed  to  recover  fire- 
damag^  timber  is  exempted  from 
appeals  under  provisions  of  36  CFR  part 
217. 

SUMMARY:  In  August  1992,  the  Scott  Fire 
on  the  Nez  Perce  National  Forest  burned 
about  6,000  acres.  In  September  1992, 
the  Forest  Supervisor  proposed  a 
salvage  timber  sale  project  to  recover 
dead  and  damaged  sawtimber  from 
within  the  perimeter  of  the  fire.  The 
Forest  Supervisor  has  determined, 
through  analysis  documented  in  the 
Scott  Fire  Timber  Salvage 
Environmental  Assessment  (EA)  and 
Decision  Notice,  that  good  cause  exists 
to  expedite  these  actions;  (1)  Recover 
damaged  resources,  (2)  rehabilitate 
National  Forest  System  lands,  and  (3) 
adopt  a  site-specific  Forest  Plan 
amendment. 

EFFECTIVE  DATE:  Effective  cm  July  15, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Abbott,  District  Ranger; 

Salmon  River  Ranger  District.  Nez  Perce 
National  Forest;  HC  01,  Box  70;  White 
Bird,  ID  83554;  Telephone  208-839- 
2211. 

SUPPLEMENTARY  INFORMATION:  The  Scott 
fire  burned  approximately  6,000  acres  in 
August  1992.  About  1,000  acres  of  this 
total  were  within  tha  Gospel-Hump 
Wilderness.  Most  of  the  tree  mortality 
and  damage  oexurred  on  about  2,700 
acres  outside  the  wilderness.  The 


afi^ed  areas  emtside  the  wilderness  are 
located  in  Management  Areas  12, 16, 
and  20,  whicdi  are  designated  as  suitable 
timberland  in  the  Nez  Perce  Forest  Plan 
(October  1987). 

In  Septembw  1992,  the  Forest 
Supervisor  proposed  the  salvage  of 
commercial  sawtimber  on  lands  located 
outside  the  wilderness  that  were 
affected  by  the  fire.  This  proposal  was 
designed  to  meet  the  following  needs: 

(1)  Capture  as  much  of  the  economic 
value  as  possible;  (2)  reduce  the  food 
source  for  insects,  and  reduce  or 
eliminate  the  potmitial  for  live  trees  to 
be  impacted  by  the  increase  in  insect 
populations;  (3)  reduce  potential  fuel 
levels;  and  (4)  manage  the  area  to  move 
as  rapidly  as  possible  toward  the  re¬ 
establishment  of  old-growth  habitat 
components. 

An  interdisciplinary  team  was 
convened,  and  semping  began  in  1992. 
Eight  environmental  issues  were 
identified  through  scoping,  and  these 
issues  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  Five  alternatives  were  analyzed 
including  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  Five  other 
alternatives  were  considered  but 
dismissed  from  detailed  consideration. 

The  selec:ted  alternative  would 
salvage  approximately  14.2  MMBF  of 
dead  and  damaged  timber  from 
approximately  1,493  acres.  All  logging 
is  to  be  done  from  existing  system  roads; 
however,  about  V2  mile  of  temporary 
road  is  required  and  will  be  obliterated 
and  returned  to  contour  after  use.  Most 
of  the  yarding  is  to  be  done  with 
helicopters,  ^though  some  cable  and  * 
skyline  yarding  are  also  planned. 

Achieving  the  objective  of  rapid  re¬ 
establishment  of  old-growth  habitat 
components  remiires  a  site-specific 
amendment  to  tne  Nez  Perce  Forest 
Plan.  This  amendment  is  permitted  by 
36  CFR  219.10(f)  and  Section  X  of  the 
Forest  Plan  Record  of  Decision.  The 
amendment  is  necessary  because  the 
Forest  Plan  prohibits  timber  harvest  in 
areas  assigned  to  Management  Area  20 
(old  grow^)  during  the  first  decade  of 
Forest  Plan  implementation. 
Amendment  17  is  proposed  because  the 
analysis  of  the  Scott  Fire  Project  shows 
that  harvest  of  some  fire-damaged  trees 
in  areas  assigned  to  this  Management 
Area  can  reduce  future  fire  and  insect 
risks  to  the  remaining  fire-damaged 


Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15,  1993  /  Notices 


38115 


trees.  Competition  between  the 
remaining  fire-damaged  trees  for 
siirvival  can  also  be  reduced  if  some 
harvest  is  allowed. 

The  salvage  timber  project  is  designed 
to  accomplish  these  objectives  as 
quickly  as  possible  to  minimize  the  risk 
of  insect  infestations,  to  reduce  fuel 
loading,  and  to  recover  merchantable 
sawtimber  before  it  deteriorates  in  value 
and  removal  becomes  infeasible.  To 
expedite  implementation  of  this 
decision,  procedmes  outlined  in  36  CFR 
217.4(a)(ll)  are  being  carried  out.  Under 
this  regulation,  the  following  types  of 
decisions  may  be  exempted  from 
administrative  appeal: 

Decisions  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  *  *  * 
wildfires  *  *  *  when  the  Regional  Forester 
*  *  *  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under 
this  part 

Based  on  the  environmental  analysis 
documented  in  the  Scott  Fire  Salvage 
Timber  Sale  EA  and  in  the  Nez  Perce 
Forest  Supervisor’s  Decision  Notice.  I 
have  determined  that  good  cause  exists 
to  exempt  the  decision  to  implement 
this  project  and  the  decision  to  adopt 
Forest  Plan  Amendment  No.  17  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  the  Scott  Fire 
Salvage  Timber  Sale  and  Nez  Perce 
Forest  Plan  Amendment  No.  17  will  not 
be  subject  to  review  under  36  CFR  part 
217. 

Dated:  )ul^l2, 1993. 

Christopher  D.  Risbrudt, 

Deputy  Regional  Forester,  Northern  Region. 
[FR  Doc  93-16870  Filed  7-14-93;  8:45  am] 
BIUINO  cooe  S410-11-M 


Enzymatic  Deinking  of  Recycled 
Rbers;  Intent  to  Form  a  Consortium 

Program  Description 
Purpose 

'The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  is  seeking 
industrial  partners  to  form  a  consortium 
dedicated  to  the  enzymatic  deinking  of 
recycled  fibers  under  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986  (15  U.S.C.  3710a). 

An  industrial  partner  may  be  any 
Federal  Agency,  imiversity,  private 
business,  nonprofit  organization, 
research  or  engineering  entity,  or 
combination  of  the  above. 

A  summary  of  the  proposed  research 
and  development  is  as  follows: 

(a)  Microoial  cellulases  and  xylanases, 
applied  to  recycled  fibers  during  high 
consistency  maceration,  facilitate 


removal  of  toners  by  subsequent 
flotation  and  washing  stages.  Under 
optimal  conditions,  the  enzymes  are 
more  efficient  than  conventional 
deinking  chemicals,  and  they  do  not 
create  problems  in  waste  water  clean 
up.  Initial  studies  have  identified 
several  commercial  enzyme 
preparations  that  could  be  competitive 
with  ciurent  chemical  deinking 
technology. 

(b)  Fuiffier  development  could 
proceed  along  sever^  lines: 

(1)  Enzymes  could  be  formulated  with 
appropriate  deinking  chemicals  to 
obtain  synermstic  activity; 

(2)  More  enective  enzymes  could  be 
identified; 

(3)  The  active  components  of  the 
enzymes  could  be  better  defined  to 
improve  efficiency  and  reduce  cost  of 
enzyme  production; 

(4)  Process  engineering  control 
technologies  could  be  developed  that 
would  improve  the  efficacy  of  enzyme 
application;  and 

(5)  Enzyme  treatment  could  be 
developed  that  would  shorten 
fiberization  times,  improve  drainage, 
and  enhance  strength  properties  as  they 
facilitate  deinking. 

(6)  Other  proposed  research  topics 
which  may  emerge  fit)m  consultation 
with  consortium  members. 

(c)  We  propose  to  accomplish  these 
objectives  by  conducting  research 
within  an  industrial  consortium,  the 
consortium  members  consisting  of  an 
enzyme  manufacturer,  a  suppUer  of 
deinking  chemicals,  a  process 
engineering  company,  and  a 
manufacturer  of  deinked  recycled  paper 
pulp.  Information  and  expertise  will  be 
shared  in  order  to  develop  the  most 
practicable  technology  in  the  least 
amoimt  of  time. 

(d)  Initial  studies  would  focus  on 
identifying  critical  enzyme  performance 
characteristics  and  scaling  up 
processing  technology  to  plant  trials. 

The  primary  objectives  of  this 
consortium  shall  be  to  develop  a 
fundamental  understanding  of  the 
mechanisms  of  enzymatic  deinking  to 
enable  rapid  commercial  development. 

A  meeting  of  potential  industnal 
partners  will  be  held  on  August  24, 

1993,  to  discuss  the  formation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
technology  to  be  developed  under  the 
auspices  of  the  consortium.  Prior  to  that 
meeting,  a  Proprietary  Information 
Disclosure  Agreement  (PIDA)  will  be 
required  to  be  executed  by  each 
organization  and/or  individual,  as 
applicable,  attending  the  meeting. 
Copies  of  the  PIDA  for  execution  may  be 
obtained  at  the  address  shown  below. 


Proposals  will  be  invited  at  the 
meeting  for  each  of  the  several  lines  of 
further  development.  They  will  be  due 
at  the  time  and  address  shown  below. 
Four  panels  will  be  instituted 
comprised  of  persons  knowledgeable  in 
the  field;  they  will  evaluate  the 
proposals  for  each  of  the  four  lines  of 
development  (a  through  d,  above)  and 
will  recommend  the  most  responsive 
proposals  to  the  Grants  and  Agreements 
Officer  shown  below. 

The  Grants  and  Agreements  Officer 
will  negotiate  and  enter  into 
Cooperative  Research  and  Development 
Agr^ments  (CRADAls  with  the  selected 
proposers.  The  CRADAs  will  provide  for 
statements  of  the  mutuality  of  interest  of 
‘  es.  the  actions  to  be  performed 

Sarties  which  contribute  to  the 
and  development,  and  the 
disposition  of  intellectual  property 
rights  arising  frum  the  research.  It  is 
anticipated  Uiat  each  CRADA  will 
provide  the  industrial  partner  with  a 
right  of  first  refusal  to  negotiate  a 
nonexclusive,  a  partially  exclusive,  or 
an  exclusive  license  to  die  technology 
derived  from  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

Proposals  must  be  received  by  the 
close  of  business  September  27, 1993, 
by  the  Grants  and  Agreements  Officer, 
USDA,  Forest  Service,  Forest  Products 
Laboratory,  One  Gifford  Pinchot  Drive. 
Madison,  Wisconsin  53705-2398.  Any 
proposals  received  after  that  time  will 
be  returned  imopened  to  the  proposer. 

Neither  the  approval  of  any  proposal 
nor  the  execution  of  any  CRADA 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Done  at  Madison.  WI,  on  July  7, 1993. 

John  G.  Bachhuber, 

Grants  and  Agreements  Officer. 

(FR  Doc.  93-16799  Filed  7-14-93;  8:45  am] 

BILUNO  cone  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Minority  Business  Development 
Agency 

[Docket  No.  930664-3164] 

MEGA  Center  Applications:  Los 
Angeles  Metropolitan  Statistical  Area 
With  Selected  Services  Throughout  the 
States  of  Alaska,  Arizona,  California, 
Hawaii,  Nevada,  Oregon,  and 
Washington 

AGENCY:  Minority  Business 
Development  Agency.  Commerce. 
ACTION:  Notice. 


38114 


Notices 


Federal  Register 
Vol.  58,  No.  134 
Thursday,  July  15,  1993 


This  SSCflon  of  •»  FEDERAL  REGISTER 
contains  documsnlB  oOier  than  niss  or 
proposed  ndos  that  ais  appiicabis  to  ttM 
pubiic.  Noticas  of  hearings  and  Investigations, 
comroMtea  meeSngs,  agency  decisions  and 
niings,  deiagaSons  of  authority,  fliing  of 
patitione  and  appicaHons  and  agency 
statements  of  organisation  and  functions  ate 
exampies  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretafy 

Meat  bnpoit  Umitattone;  Third 
Quarterly  Eetimate 

Public  Law  8S-482,  enacted  August 
22, 1964,  as  amended  by  Public  Law  96- 
177,  Public  Law  100-418,  and  Public 
Law  100-449  Cheieinafter  referred  to  as 
the  "Act”),  prides  for  limiting  the 
quantity  of  fre^,  chilled,  or  frozen  meat 
of  bovine,  riieep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20, 0201.20.40, 0201.20.60, 
0201.30.20, 0201.30.40, 0201.30.60, 
0202.10.00, 0202.20.20, 0202.20.40, 
0202.20.60, 0202.30.20, 0202.30.40, 
0202.30.60, 0204.21.00, 0204.22.40, 
0204.23.40, 0204.41.00, 0204.42.40, 
0204.43.40,  and  0204.50.00),  which  may 
be  imported,  other  than  products  of 
Canada,  into  the  United  States  in  any 
calendar  ywt.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
Agriculture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  fm  in  Harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  02,01.10.00,  0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60, 
0202.10.00, 0202.20.40, 0202.20.60, 
0202.30.40, 0202.30.60,  0204.21.00, 
0204.22.40,  0204.23.40, 0204.41.00, 
0204.42.40, 0204.43.40,  and  0204.50.00 
(hereinafter  referred  to  as  "meat 
articles”),  in  the  absence  of  limitations 
under  the  Act  during  such  calendar 
year,  would  equal  or  exceed  110  percent 
of  the  estimated  aggregate  quantity  of 
meat  articles  prescribe  for  calendar 
year  1993  by  section  2(c)  as  adjusted 
under  section  2(d)  of  the  Act. 

As  annoimced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6, 1993  (58  FR  536),  the 
estimated  aggregate  quantity  of  meat 
articles  other  tb^  piquets  of  Canada 
prescribed  by  section  2(c)  as  adjusted  by 


section  2(d}  of  the  Act  for  calendar  year 
1993  is  1,144.7  million  pounds. 

In  accordance  with  the  remiirements 
of  the  Act,  I  have  determined  that  the 
third  quarterly  estimate  of  the  aggregate 
quantity  of  meat  articles  other  than 
products  of  Canada  which  would,  in  the 
absence  of  limitations  under  the  Act,  be 
imported  during  calendar  year  1993  is 
1,259.1  million  pounds. 

Done  at  Washington,  DC  this  29th  day  of 
June,  1993. 

Mika  Espy, 

Secretary  of  Agriculture. 

(FR  Doc  93-16749  Filed  7-14-93;  8:45  am] 
BtUJNO  CODE  Mia-IO-M 


Forest  Service 

Exemption  of  Scott  Rre  Saivage 
Timbw  Project  From  Appeal 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notificatitm  that  a  salvage 
timbw  project  designed  to  recover  fire- 
damag^  timber  is  exempted  from 
appeals  under  provisions  of  36  CFR  part 
217. 

SUMMARY:  In  August  1992,  the  Scott  Fire 
on  the  Nez  Porce  National  Forest  burned 
about  6,000  acres.  In  September  1992, 
the  Forest  Supervisor  proposed  a 
salvage  timber  sale  project  to  recover 
dead  and  damaged  sawtimber  from 
within  the  perimeter  of  the  fire.  The 
Forest  Supervisor  has  determined, 
through  analysis  documented  in  the 
Scott  Fire  Timbor  Salvage 
Environmental  Assessment  (EA)  and 
Decision  Notice,  that  good  cause  exists 
to  expedite  these  actions;  (1)  Recover 
damaged  resources,  (2)  rehabilitate 
National  Forest  System  lands,  and  (3) 
adopt  a  site-specific  Forest  Plan 
amendment. 

EFFECTIVE  DATE:  Effective  cm  July  15. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Abbott,  District  Ranger: 

Salmon  River  Rmiger  District,  Nez  Perce 
National  Forest;  HC  01,  Box  70;  White 
Bird.  ID  83554;  Telephone  208-839- 
2211. 

SUPPLEMENTARY  INFORMATION:  The  Scott 
fire  burned  approximately  6,000  acres  in 
August  1992.  About  1,000  acres  of  this 
total  were  within  the  Gospel-Hump 
Wilderness.  Most  of  the  tree  mortality 
and  damage  occurred  on  about  2,700 
acres  outside  the  wilderness.  The 


affected  areas  outside  the  wilderness  are 
located  in  Management  Areas  12, 16, 
and  20,  which  are  designated  as  suitable 
timberland  in  the  Nez  Perce  Forest  Plan 
(October  1987).  ' 

In  Septembw  1992,  the  Forest 
Supervisor  proposed  the  salvage  of 
commercial  sawtimber  on  lands  located 
outside  the  wilderness  that  were 
affected  by  the  fire.  This  proposal  was 
designed  to  meet  the  following  needs: 

(1)  Capture  as  much  of  the  economic 
vadue  as  possible;  (2)  reduce  the  food 
source  for  insects,  and  reduce  or 
eliminate  the  potential  for  live  trees  to 
be  impacted  by  the  increase  in  insect 
populations;  (3)  reduce  potential  fuel 
levels;  and  (4)  manage  the  area  to  move 
as  rapidly  as  possible  toward  the  re¬ 
establishment  of  old-growth  habitat 
components. 

An  interdisciplinary  team  was 
convened,  and  scoping  began  in  1992. 
Eight  environmental  issues  were 
identified  through  scoping,  and  these 
issues  were  the  basis  for  the 
environmental  analysis  disclosed  in  the 
EA.  Five  alternatives  were  analyzed 
including  no  treatment  (no  action)  and 
a  salvage  and  rehabilitation  proposal 
(proposed  action).  Five  other 
alternatives  were  considered  but 
dismissed  from  detailed  consideration. 

The  selected  alternative  would 
salvage  approximately  14.2  MMBF  of 
dead  and  damaged  timber  from 
approximately  1,493  acres.  All  logging 
is  to  be  done  from  existing  system  roads; 
however,  about  Va  mile  of  temporary 
road  is  required  and  will  be  obliterated 
and  returned  to  contour  after  use.  Most 
of  the  yarding  is  to  be  done  with 
helicopters,  mthough  some  cable  and  - 
skyline  yarding  are  also  planned. 

Achieving  the  objective  of  rapid  re¬ 
establishment  of  old-growth  habitat 
components  requires  a  site-specific 
amendment  to  the  Nez  Perce  Forest 
Plan.  This  amendment  is  permitted  by 
36  CFR  219.10(f)  and  Section  X  of  the 
Forest  Plan  Record  of  Decision.  The 
amendment  is  necessary  because  the 
Forest  Plan  prohibits  timber  harvest  in 
areas  assigned  to  Management  Area  20 
(old  grow^)  during  the  first  decade  of 
Forest  Plan  implementation. 
Amendment  17  is  proposed  because  the 
analysis  of  the  Scott  Fire  Project  shows 
that  harvest  of  some  fire-damaged  trees 
in  areas  assigned  to  this  Management 
Area  can  reduce  future  fire  and  insect 
risks  to  the  remaining  fire-damaged 
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trees.  Competition  between  the 
remaining  fire-damaged  trees  for 
survival  can  also  be  reduced  if  some 
harvest  is  allowed. 

The  salvage  timber  project  is  designed 
to  accomplish  these  objectives  as 
quickly  as  possible  to  minimize  the  risk 
of  insect  infestations,  to  reduce  fuel 
loading,  and  to  recover  merchantable 
sawtimber  before  it  deteriorates  in  value 
and  removal  becomes  infeasible.  To 
expedite  implementation  of  this 
decision,  procedures  outlined  in  36  CFR 
217.4(a)(ll)  are  being  carried  out.  Under 
this  regulation,  the  following  types  of 
decisions  may  be  exempted  from 
administrative  appeal; 

Decisions  related  to  the  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  *  *  * 
wildfires  •  •  •  when  the  Regional  Forester 
*  *  *  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  imder 
this 

Based  on  the  environmental  analysis 
documented  in  the  Scott  Fire  Salvage 
Timber  Sale  EA  and  in  the  Nez  Perce 
Forest  Supervisor’s  Decision  Notice,  I 
have  determined  that  good  causa  exists 
to  exempt  the  decision  to  implement 
this  project  and  the  decision  to  adopt 
Forest  Plan  Amendment  No.  17  from 
administrative  review.  Therefore,  upon 
publication  of  this  notice,  the  Scott  Fire 
Salvage  Timber  Sale  and  Nez  Perce 
Forest  Plan  Amendment  No.  17  will  not 
be  subject  to  review  imder  36  CFR  part 
217. 

Dated:  Jul^l2, 1993. 

Qiristopher  D.  Risbrudt, 

Deputy  Regional  Forester,  Northern  Region. 
[FR  Doc  93-16870  Filed  7-14-93;  8:45  am] 
BNJJNQ  COOC  M10-11-M 


Enzymatic  Deinking  of  Recycled 
Rbers;  Intent  to  Form  a  Consortium 

Program  Description 
Purpose 

The  USDA,  Forest  Service,  Forest 
Products  Laboratory  (FPL)  is  seeking 
industrial  partners  to  form  a  consortium 
dedicated  to  the  enzymatic  deinking  of 
recycled  fibers  imder  the  authority  of 
the  Federal  Technology  Transfer  Act  of 
1986  (15  U.S.C.  3710a). 

An  industrial  partner  may  be  any 
Federal  Agency,  university,  private 
business,  nonprofit  organization, 
research  or  engineering  entity,  or 
combination  of  the  above. 

A  summary  of  the  proposed  research 
and  development  is  as  follows: 

(a)  Microbial  cellulases  and  xylanases, 
applied  to  recycled  fibers  during  high 
consistency  maceration,  facilitate 


removal  of  toners  by  subsequent 
flotation  and  washing  stages.  Under 
optimal  conditions,  ^e  enzymes  are 
more  efficient  than  conventional 
deinking  chemicals,  and  they  do  not 
create  problems  in  waste  water  clean 
up.  Initial  studies  have  identified 
sever&l  commercial  enzyme 
preparations  that  could  be  competitive 
with  current  chemical  deinking 
tecimologv. 

(b)  Fuimer  development  could 
proceed  along  severd  lines: 

(1)  Enzymes  could  be  formulated  with 
appropriate  deinking  chemicals  to 
obtain  synermstic  activity; 

(2)  More  effective  enzymes  could  be 
identified; 

(3)  The  active  components  of  the 
enzymes  could  be  better  defined  to 
improve  efficiency  and  reduce  cost  of 
enzyme  production; 

(4)  Process  engineering  control 
technologies  could  be  developed  that 
would  improve  the  efficacy  of  enzyme 
application;  and 

(3)  Enzyme  treatment  could  be 
developed  that  would  shorten 
fiberization  times,  improve  drainage, 
and  enhance  strength  properties  as  they 
facilitate  deinking. 

(6)  Other  proposed  research  topics 
which  may  emerge  from  consultation 
with  consortium  members. 

(c)  We  propose  to  accomplish  these 
objectives  by  conducting  research 
within  an  industrial  consortium,  the 
consortium  members  consisting  of  an 
enzyme  manufacturer,  a  supplier  of 
deinking  chemicals,  a  process 
engineering  company,  and  a 
manu&cturer  of  deinked  recycled  paper 
pulp.  Information  and  expertise  will  be 
shared  in  order  to  develop  the  most 
practicable  technology  in  the  least 
amount  of  time. 

(d)  Initial  studies  would  focus  on 
identifying  critical  enzyme  performance 
characteristics  and  scaling  up 
processing  technology  to  plant  trials. 

The  primary  objectives  of  this 
consortium  shall  be  to  develop  a 
fundamental  understanding  of  the. 
mechanisms  of  enzymatic  deinking  to 
enable  rapid  commercial  development. 

A  meewg  of  potential  industrial 
partners  will  be  held  on  August  24, 

1993,  to  discuss  the  formation  of  the 
consortium,  the  present  status  of  the 
technology,  and  the  anticipated 
technology  to  be  developed  under  the 
auspices  of  the  consortium.  Prior  to  that 
meeting,  a  Proprietary  Information 
Disclosure  Agreement  (PIDA)  will  be 
required  to  be  executed  by  each 
organization  and/or  individual,  as 
applicable,  attending  the  meeting. 
Copies  of  the  PIDA  for  execution  may  be 
obtained  at  the  address  shown  below. 


Proposals  will  be  invited  at  the 
meeting  for  each  of  the  several  lines  of 
further  development.  They  will  be  due 
at  the  time  and  address  shown  below. 

Four  panels  will  be  instituted 
comprised  of  persons  knowledgeable  in 
the  field;  they  will  evaluate  the 
proposals  for  each  of  the  four  lines  of 
development  (a  through  d,  above)  and 
will  recommend  the  most  responsive 
proposals  to  the  Grants  and  Agreements 
Officer  shown  below. 

The  Grants  and  Agreements  Officer 
will  negotiate  and  enter  into 
Cooperative  Research  and  Development 
Agreements  (CRADA)s  with  the  selected 
proposers.  The  CRADAs  will  provide  for 
statements  of  the  mutuality  ot  interest  of 
es,  the  actions  to  be  performed 

Sarties  which  contribute  to  the 
and  development,  and  the 
disposition  of  intellectual  property 
rights  arising  from  the  research.  It  is 
anticipated  that  each  CRADA  will 
provide  the  industrial  partner  with  a 
right  of  first  refusal  to  negotiate  a 
nonexclusive,  a  partially  exclusive,  or 
an  exclusive  license  to  ffie  technology 
derived  from  the  research  under  the 
CRADA.  A  copy  of  a  sample  CRADA 
may  be  obtained  by  writing  to  the 
address  below. 

Proposals  must  be  received  by  the 
close  of  business  September  27. 1993, 
by  the  Grants  and  Agreements  Officer, 
USDA,  Forest  Service,  Forest  Products 
Laboratory,  One  Gifiord  Pinchot  Drive, 
Madison,  Wisconsin  53705-2398.  Any 
proposals  received  after  that  time  will 
be  returned  unopened  to  the  proposer. 

Neither  the  approval  of  any  proposal 
nor  the  execution  of  any  CRADA 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

Done  at  Madison,  WI,  on  July  7, 1993. 

John  G.  Bachhubo', 

Grants  and  Agreements  Officer. 

[FR  Doc  93-16799  Filed  7-14-93;  8:45  am] 
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Minority  Business  Deveiopment 
Agency 

[Docket  No.  930664-3164] 

MEGA  Center  Appiications:  Los 
Angeles  Metropolitan  Statistical  Area 
With  Selected  Services  Throughout  the 
States  of  Alaska,  Arizona,  California, 
Hawaii,  Nevada,  Oregon,  and 
Washington 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 
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SUmURr:  la  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  its  Los  Angeles 
Minority  Enterjmse  Growth  Assistance 
(MEGA)  Center.  The  total  cost  of 
perfonnance  for  the  first  budget  period 
(15  months)  from  November  1, 1993  to 
January  1, 1995.  is  estimated  at  - 
$3,641,972.  contingent  upon  the 
availability  of  Federal  funding.  The 
application  must  include  a  minimum 
cost-share  of  15%  of  the  total  project 
cost  through  nrm-Federal  contributions. 
Cost-sharing  amtributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-ldnd  contributions  or  combinatiixis 
thereof.  The  Los  Angeles  MEGA  Center 
will  provide  service  in  the  Los  Angeles 
Metropt^itan  Statistical  Area  with 
selected  services  throughout  the  States 
of  Alaska.  Arizona,  CaUfbmia,  Hawaii, 
Nevada.  Oregon,  and  Washington. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competitkm  is  open  to  individuals, 
non-profit  and  frw-profit  organizations, 
state  and  kical  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  purpose  of  the  MEGA  Center  is  to 
provide  integrated  business 
development  services  to  minority 
entrepreneurs  in  areas  of  high 
unemployment,  undoremployment  or 
distress,  and  areas  of  Los  Angeles  that 
the  President  has  declared  a  disaster  as 
a  result  of  the  civil  disturbances  in  Los 
Angeles.  In  addition  to  basic  business 
assistance  services,  the  center  will 
provide  specialized  assistance  in  the 
areas  of  Frmrchise  Development, 
Construction  Assistance  and  Bonding, 
Capital  Development.  International 
Trade,  Technology  Assistance,  and 
Tourism  Development.  Each  one  of 
these  specialized  business  areas  are 
considered  functimial  components,  and 
serve  as  integral  parts  of  the  center.  The 
MEGA  Center  is,  therefore,  equipped  to 
meet  the  more  complex  business  needs 
of  the  minority  business  community. 
This,  in  turn,  is  expected  to  create 
growing  and  more  profitable  ventures 
resultii^  in  increased  Job  opportunities. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  nee^  of  minority 
businessee,  individuals  and 
organizations  (50  points),  the  resources 
available  to  the  fim  in  providing 
business  development  services  (10 
points);  the  firm’s  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 


applicatim  (20  points);  and  the  firm’s 
estimated  coat  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  eadi  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  th«t  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  mi  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  imsatisfactory 
{lerformance  under  prior  Federal  awards 
may  result  in  an  ap^ication  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  Los  Angeles  MEGA  Center  $hall 
be  required  to  contribute  at  least  15%  of 
the  total  project  cost  through  non- 
Federal  contributions.  To  assist  in  this 
efiort,  the  Los  Angeles  MEGA  Center 
may  charge  client  fees  for  management 
and  technical  assistance  (M&TA) 
rendered.  Based  on  a  standard  rate  of 
$50  per  hour,  the  MEGA  Center  will 
charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
$500,000  or  less,  and  35%  of  the  total 
cost  for  firms  with  gross  sales  of  over 
$500,000. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Qmtinued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  fectors  as  the  MEGA 
Center’s  performance,  the  availability  of 
funds  and  Agency  priorities. 

OATES:  The  closing  date  for  applications 
is  August  31. 1993.  Applications  must 
be  postmarked  on  or  before  August  31, 
1993. 

ADDRESSES:  MBDA  Los  Angeles  District 
Office,  SFRO,  9660  Flair  Drive,  suite 
455,  El  Monte.  CA  91731,  (818)  453- 
8636. 

FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Mena.  Regional  Director,  San 
Francisco  Regional  Officer,  telephone 
(415)  744-3001. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  “Intergovernmental  Review  of 
Federal  Progrems,’’  is  not  applicable  to 
this  program.  The  collection  of 
information  requirements  for  this 
project  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  and  assigned  0MB  control 
numbm  0640-0006.  A  prp-bid 


conference  will  be  held  on  July  30. 1903 
at  10  a.m.  at  the  MBDA  Los  Angeles 
District  Office.  Questions  concerning 
the  preceding  information  can  be 
answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Costs — Applicants  are 
hereby  notified  that  if  ffiey  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  ^plicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Ck)mmerce  to  cover  pre¬ 
award  costs. 

Awards  under  this  prograun  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations  polides, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  imtil  either  the 
delinquent  account  is  (laid  in  full, 
repayment  scliedule  is  established  and 
at  lease  one  paymmit  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy— AR  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjiuy  or  othgr  matters 
which  significantly  reflect  on  the 
applic^t’s  management  honesty  for 
financial  inteipity. 

Award  Termination — ^The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  foiled  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  imsatisfactory 
performance  of  the  MEGA  Center  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  pxmishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  the  18 
U.S.C.  1001. 
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Primary  Applicant  CertificationB—AXi 
primary  applicants  must  submit  a 
completed  Form  CD-Sll, 

"Certifications  Regarding  Debarment, 
Suspenskm  and  Other  Re^mnsibility 
Matters;  Drug-Free  Worlcplace 
Requirement  and  Lobbying." 

Nonpmcurement  Debarment  and 
Suspension — ^Prospective  participants 
(as  defined  at  15  CTR  part  26  §  105)  are 
subject  to  15  CFR  part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  §  605)  are 
subject  to  15  CFR  part  26,  subpart  F, 
"Government  Requirements  for  Drug- 
Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  appUes. 

Anti-Lobbying — ^Persons  (as  defined  at 
15  CFR  part  28.  §  105)  are  subject  to  the 
lobl^ing  imvisions  erf  31  U.S.C.  1352, 
"Limitatiem  on  use  of  appropriated 
funds  to  influence  CMtain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/lrfds  for  grants, 
cooperative  agreements,  and  contracts 
for  mem  than  $100,000. 

Anti-Lobbying  Disclosures — ^Any 
applicant  that  Ims  paid  or  will  pay  for 
lobbying  using  any  funeis  must  submit 
an  SF-LLL,  "Ihscleieure  of  lobbying 
Activities,"  as  required  under  15  Cre 
part  28,  Apponlix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  exmtracts,  subcontracts,  or 
other  lower  tier  ex)vered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifie:ations  Regarding  Debarment, 
Suspensiem,  Ineligibility  and  Voluntary 
Exclusion-Lnwer  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LIX,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  nerf  be  transmitted  to  DOC  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document 

(Catalog  of  Federal  Dranestk  AasistanGS 
11.800  Minority  Busmen  Devek){Hnent] 

Dated:  )uly  12, 19B3. 

Loretta  Yaeng, 

Acting  Deputy  Director,  Minority  Business 
Dev^opaent  Agatcy. 

[FR  Doc.  93-16809  Filed  7-14-93;  8:45  am) 

BSJJNQ  coot  nte-sMi 


National  Oceanic  and  Atmoapharic 
Administration 

Modernization  TransItIcMi  Committee 

AGENCY:  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  establishment. 


SUMMARY:  The  Department  of  Commerce 
aimounces  the  establishment  of  the 
Modernization  Transition  Committee  on 
July  8, 1993,  in  acxordanc^  with  Public 
Law  102-567,  sectiem  707  (Weathw 
Service  Modernization  Act  (the  Act)). 
The  Secretary  of  Commerce  has 
determined  that  the  Committee  is  in  the 
public  interest  in  connection  with  the 
modernization  of  the  National  Weather 
Service  (NWS)  and  the  performance  of 
duties  imposed  on  the  Department  by 
law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Senator  Raygor,  TPO,  1325  East-West 
Highway  #  17228,  Silver  Spring,  MD 
20910. 

SUPPLEMENTARY  WFORMATION:  The  Act 
reqijures  NOAA  to  consult  with  a  12- 
member  Modernization  Transition 
Committee  before  publishing  the 
modernization  criteria  required  by 
section  704  of  the  Act.  These  are  the 
criteria  for  ounmissieming  and 
decommissioning  new  weather 
observation  systems  and  for  certifying 
that  closing,  consolidating,  automating, 
or  relocating  a  field  office  of  the  NWS 
will  not  result  in  any  degradation  of 
services. 

The  Committee  will  consist  of  12 
members  chosen  to  assure  a  balanced 
representation  of  interest  and 
viewpoints.  The  Secretary  will  appoint 
seven  members  from  civil  defense  and 
public  safety  organizations,  news  media, 
any  labor  organizatirm  certified  by  the 
Federal  Labm-  Relations  Authority  as  an 
exclusive  represmrtative  of  National 
Weatha*  Service  Employeee, 
meteorological  experts,  and  private- 
sector  users  of  weather  information, 
such  as  pilots  and  farmers. 

Additionally,  five  members  representing 
agencies  and  departments  of  the  U.S. 
Govemmmt  that  are  responsible  for 
providing  w  using  weather  services, 
including,  but  not  limited  to,  the 
Natirmal  WeMher  Service,  the 
Department  of  Defense,  the  Federal 
Aviation  Administratiem,  and  the 
Federal  Emergency  Agency,  shall  be 
appointed  to  the  Committee. 


This  Committee  will  be  r«sewed  July 
8, 1995. 

Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 
(FR  Doc.  93-16750  Filed  7-14-93;  8:45  am) 
BIUJHO  coot  »ia-1S-M 


Rndlng  of  No  Significant  impact— 
WSR-88D  and  Supptamanlal 
Environmental  Aaaaaamant 

AQBICY:  NEXRAD  Joint  System  Program 
Office,  National  Oroanic  and 
Atmosphwic  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  availdiility. 

summary:  The  NEXRAD  Joint  System 
Program  Office  QSPO)  announces  the 
availability  of  the  Supplemental 
Environmental  Assessment  (SEA)  of  the 
effects  of  electiomagnetic  ra^tlOT  from 
the  WSR-88D  and  ^  Finding  of  No 
Significant  Impact  (FCR4S1)  of  that 
study. 

FOR  FURTHER  INFORMATION  CONTACT. 
NOAA,  SPOl,  1325  East-West  Highway, 
#15170,  Silver  Sprii^  Maryland,  20910, 
Attn:  Mr.  David  Smiley,  Deputy 
Program  Manager. 

SUPPLEMENTARY  INFORMATION:  The  WSR- 
88D  Program  is  being  implemented  by 
the  JSPO,  formed  by  the  U.S. 
Departments  of  Commmee, 
Transportation,  and  Defraise  (DOC, 

EKDT,  and  DOD).  The  WSR-8W  Program 
consists  of  the  design,  siting, 
construction,  and  installation  of  116 
National  Weather  Service  (NWS)  radars 
in  the  omtinental  United  States;  14 
Federal  Aviation  Administration  (FAA) 
radars  in  Alaska,  Hawaii,  and  the 
Caribbean;  and  22  DoD  radars  in  the 
continental  United  States  (the  FONSI 
does  not  apply  to  WSR-88D  units  being 
installed  by  DoD  outside  the  U.S.). 

The  SEA  updates  portimis  of  the 
environment^  analysis  included  in  the 
Programmatic  Environmental  Impact 
Statement  (PEIS)  published  by  the 
NEXRAD  JSPO  in  1984.  The  SEA 
focuses  on  the  potential  for 
electromagnetic  radiation  from  the 
WSR-88D  to  result  in  significant 
biological  effects.  In  extending  the 
earlier  analysis,  the  SEA  used  current 
radar  performance  specifications  and 
field  measurements  made  at  the  WSR- 
88D  Operational  Support  Facility  to 
recalculate  and  verify  the  strengffi  of  the 
electromagnetic  field  created  by  the 
radars  during  operation.  The  %A  also 
addressed  the  potential  biological 
effects  frnm  exposure  to  the 
electromagnetic  field  created  by  power 
lines  servii^  each  radar.  Finally,  the 
document  reexamined  the  potential  for 
the  creation  of  hazards  to  humans 
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through  electromagnetic  interference 
(EMI)  with  cardiac  pacemakers, 
electroexplosive  devices,  and  fueling 
operations. 

The  SEA  review  of  research  since 
1984  found  no  scientific  evidence  that 
exposure  to  WSR-88D  radio  fioquency 
ramation  (RFR)  will  result  in  adverse 
biologic  impacts. 

Similarly,  the  review  found  that 
adverse  effects  are  not  expected  to  result 
from  exposure  to  WSR-88D  power-line 
fields.  Finally,  as  concluded  in  1984,  no 
hazards  will  be  created  for  operation  of 
cardiac  pacemakers,  use  of 
electroexplosive  devices,  or  fuel 
handling.  The  JSPO  concludes  that  the 
finding  of  the  1985  Record  of  Decision 
(ROD)  remains  valid — implementation 
of  the  WSR-88D  Program  will  not  cause 
significant  adverse  impacts  on  human 
health  or  hazards  to  electromagnetic 
systems.  Construction  and  operation  of 
the  WSR-88D  system  Mali  not  cause 
significant  adverse  impacts  on  the 
human  environment. 

Ail  practical  means  to  avoid  or 
minimize  environmental  effects  vdll  be 
undertaken.  In  keeping  with  the 
recommendation  of  the  1985  ROD,  the 
JSPO  Mdll  continue  the  ciirrent  practice 
of  preparing  environmental  assessments 
for  individual  WSR-88D  sites. 
Environmental  sampling  and 
measurement  will  be  conducted,  as 
necessary,  at  specific  sites  to  analyze 
possible  impact  levels.  During  the 
environmental  review  of  specific  WSR- 
88D  sites.  Federal,  State,  and  local 
environment  and  resource  protection 
agencies  will  be  consulted. 

Dated;  June  29, 1993. 

Robert  M.  Valone, 

Director,  Systems  Program  Office. 

(FR  Doc  93-16798  Filed  7-14-93;  8:45  am] 
BSJJNQ  COOC  aSIO-lf-M 


Florida  Kays  National  Marina 
Sanctuary  Advisory  Council;  Open 
Meeting 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  R^urce  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Florida  Keys  National  Marine 
Sanctuary  Advisory  Council;  notice  of 
open  meeting. 

SUMMARY:  The  Cotmcil  was  established 
in  December  1991  to  advise  and  assist 
the  Secretary  of  Commerce  in  the 
development  and  implementation  of  the 
comprehensive  management  plan  for 


the  Florida  Keys  National  Marine 
Sanctuary. 

TIME  AND  PLACE:  July  29  and  30, 1993, 
from  9  a.m.  until  adjournment.  The 
meeting  location  will  be  at  the  Hawks 
Key  Resort,  Mile  Marker  61,  Route  1, 
Duck  Key,  Florida. 

AGENDA: 

1.  Solicit  public  comment  on  Florida 
Keys  National  Marine  Sanctuary 
management  alternatives. 

2.  Discussion  and  vote  on 
recommendation  of  a  preferred 
alternative. 

PUBLIC  PARTiaPATX)N:  The  meeti^  will 
be  open  to  public  participation.  Tne  first 
day  will  be  devoted  to  oi^  comments 
and  questions.  Seats  will  be  set  aside  for 
the  public  and  the  media.  Seats  will  be 
available  on  a  first-come  first-served 
basis. 

FDR  FURTHER  INFDRMATIDN  CDNTACT. 
Pamala  James  at  (305)  743-2437  or  Ben 
Haskell  at  (301)  713-3137. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Progr^ 

Dated:  July  9, 1993. 

Frank  Maloney, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

(FR  Doc  93-16754  Filed  7-14-93;  8:45  am] 
BIUJMQ  CODE  aSIO-SS-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

ACTIDN:  Issuance  of  Scientific  Research 
Permit  (P466a). 

SUMMARY:  On  April  20. 1993,  notice  was 
published  in  the  Federal  Register  (58 
FR  21285)  that  an  application  had  been 
filed  by  Mr.  Scott  D.  Kraus,  Edgerton 
Reseai^  Laboratory,  New  England 
Aquarium,  Central  Wharf,  Boston.  MA 
01220-3309  for  authorization  to  harass 
up  to  20,000  harbor  porpoise  {Phocoena 
phocoena)  annually  during  the  conduct 
of  underwater  acoustic  playback 
experiments,  over  a  thrM  year  period,  in 
the  inshore  and  coastal  waters  of  Maine. 

Notice  is  hereby  given  that  on  July  9, 
1993,  as  authorize  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  NMFS  issued  a  permit  to  the 
above  applicant  to  harass  up  to  1000 
harbor  porpoise  aimually  as  described 
above,  subject  to  certain  conditions  set 
forth  therein. 

ADDRESSES:  The  permit  and  associated 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  folloMdng  offices.  * 

Office  of  Protected  Resources,  NMFS, 

NOAA,  1335  East-West  Hwy.,  Silver 


Spring,  MD  20910  (301/713-2289); 
and 

Director,  Northeast  Region,  NMFS, 
NOAA.  One  Blackburn  Drive, 
Gloucester.  MA  01930  (508/281- 
9200). 

Dated;  July  9, 1993. 

William  Fox,  )r.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisherm  Service. 

(FR  Doc  93-16756  Filed  7-14-93;  8:45  am] 
MUJNQ  CODE  aS10-2»-M 


Proposed  Independent  Scientific  Peer 
Review  of  the  Catch  Limit  Algorithm  of 
the  International  Whaling 
Commiaalon’s  Revised  Management 
Procedure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  request  for 
nominations. 

summary:  At  its  1992  Aimual  Meeting, 
the  International  Whaling  Commission 
(IWC)  adopted  a  mathematical 
procedure  that  could  be  a  basis  for 
calculating  catch  limits  for  commercial 
whaling.  'Hiis  notice  seeks  nominations 
of  qualified  scientists  from  outside 
NMFS  to  participate  in  an  independent 
scientific  peer  review  of  the  procedure. 
DATES:  Nominations  should  be  received 
by  NMFS  by  August  30, 1993. 
ADDRESSES:  Nominations  for  the  peer 
review  panel  should  be  sent  to  Dr. 
Michael  P.  Sissenwine,  Senior  Scientist 
for  Fisheries,  National  Marine  Fisheries 
Service,  1335  East-West  Highway,  Silver 
Spring,  MD  20910. 

FDR  further  INFDRMATIDN  CDNTACT: 
Steven  Swartz  (301-713-2239). 
SUPPLEMENTARY  INFORMATION:  At  its 
1992  Annual  Meeting,  the  Scientific 
Committee  of  the  IWC  imanimously 
recommended  that  the  Commission 
adopt  a  specific  Revised  Management 
Procedure  (RMP)  and  its  mathematical 
algorithm  for  calculating  catch  quotas 
for  commercial  whaling — the  "catch 
limit  algorithm”  or  CLA.  The 
Commission  accepted  the  advice  of  the 
Scientific  Committee  and  adopted  the 
RMP  in  principle.  At  the  same  time  it 
affirmed  that  commercial  whaling  could 
not  be  permitted  unless  catch  limits 
have  b^n  calculated  by  the  Scientific 
Committee  and  approved  by  the 
Commission,  and  it  set  forth  a  series  of 
additional  steps  that  need  to  be  taken 
before  any  catch  quotas  are  calculated. 

The  Rl^  was  developed  to  satisfy 
three  criteria  established  by  the  IWC:  (1) 
To  ens\ire  the  highest  possible 
continuing  yield,  (2)  to  ensure  that  a 
stock  does  not  become  depleted  by 
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harvesting,  and  (3)  to  ensure  stability  in 
the  catch  c^otas.  CM  these  three  crit^a. 
the  IWC  chose  to  pttf  greatest  emphasis 
on  criteria  number  (2). 

The  Scientific  Conimittee  spent  more 
than  5  years  in  developing  the  RMP  and 
its  CLA.  Several  possible  procedures 
were  proposed,  and  each  was  evaluated 
with  mi  extmsive  series  of  computer 
simulations.  The  current  management 
scheme  (the  New  Management 
Procedure)  was  also  evaluated;  it  did 
not  perform  as  well  as  any  of  the 
proposed  procedures.  In  1991,  the 
Commission  selected  (me  procedure  as 
a  base  for  further  development,  and  in 
1992,  when  the  Scientific  Committee 
resolved  the  main  difficulties  in  the 
practical  implementaticm  of  the 
pnmedure  firam  a  scientific  point  of 
view,  the  Commissicm  ado{rted  it  in 
principle.  Final  dcxnimentaticm  of  the 
CLA  was  completed  at  the  1993  Annual 
Meeting  of  the  IWC's  Scientific 
Committee. 

On  May  5, 1993,  the  Secretary  of 
Commerce  announced  the  United 
States’  opposition  to  the  resumpticm  of 
commercial  whaling,  but  said  the 
United  States  will  cumtinue  to  work 
within  the  IWC  to  perfect  the  Revised 
Management  Sciieme,  whicii  includes 
the  and  the  CLA.  As  part  of  the 
U.S.  evaluaticm  of  the  {Httposed 
pr(x»dure,  NMFS  has  decided  to 
conduct  an  independmit  scientific  pew 
review  of  the  R^  and  its  CIA  befm 
making  any  final  Judgment  abcmt  the 
efficacy  of  the  piticedure.  This 
independent  sdentific  peer  review  is 
intended  to  examine  tlm  CLA  and  the 
results  of  simulation  trials  cxmducied  by 
the  IWC’s  Scientific  Committee  to  assess 
the  performance  and  applic^hility  of  the 
RMP  as  a  manamment  tool. 

In  addition,  tne  review  will  address 
the  data  recjuirements  for  an  external, 
fishery-independent  monitoring 
program  to  assess  the  performance  of 
the  RMP,  as  was  discnissed  by  the  IWC 
at  its  1993  Aimual  Meeting  in  Kyoto, 
Japw. 

The  review  will  not  address  any  oth» 
questions  related  to  commmcial  whaling 
or  whaling  policy,  including  whether  or 
not  commercial  whaling  should  be 
authorized  by  the  IWC  based  on  CLA- 
derived  cxdch  quotas  or  any  other  basis. 
To  be  most  valuable,  the  review  will  be 
conducted  by  scientists  with 
demonstrated  expertise  in  quantitative 
science  firom  out^de  NMFS. 

The  review  panel  is  expected  to 
convene  for  1  we^  in  Wcxxls  Hole,  MA, 
in  late  October  1993. 

By  this  notice.  NMFS  is  soliciting 
nominations  of  scientists  to  serve  on  the 
peer  review  panel.  To  qualify,  nominees 
must  have  demonstrated  an  exceptional 


expertise  as  scientists  in  one  or  more  of 
the  following  areas:  Quantitative 
pc^mlaticm  d^namks,  resource 
management  modeling,  and/or  applied 
decision  theory.  They  must  also  have 
had  no  prior  involvement  in  IWC- 
related  issues. 

Dated:  July  8, 1993. 

Gary  MaflocA, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-16801  Piled  7-14-93;  8:4S  am] 
sauNO  ccxx  wio-a-M 


DEPARTMENT  OF  DEFENSE 

PubUc  Information  CoHectlon 
Requirement  Submlttecl  to  0MB  for 
Review 

action:  Notice. 

The  Departmmit  of  Defense  has 
submitted  to  for  ciearance  the 
following  proposal  for  colleciicm  of 
information  imder  the  provisicms  of  the 
Paperwork  Reduction  Act  44  U.S.C 
chapter  35). 

Title  and  Applicable  Form:  Validaticm 
of  Public  or  Community  Service 
Employment  Performed  by  Retired 
Personnel  Retired  Under  the 
Tmnporary  Early  Retirement 
Authority  (TERA)  for  Increased 
Retirement  Compensation;  DD  Form 
2676 

Type  of  Request:  Expedited  Submission- 
Approval  Date  Revested:  30  days 
after  pubtication  in  the  Federal 
Register 

Average  Burden  Per  Response:  10 
minutes 

Response  Per  Respondent:  1 
Number  of  Respondents:  4300 
Annual  Burden  Hours:  800 
Annual  Responses:  4300 
Needs  and  Uses:  Public  Law  102-484, 
section  4464  requires  the  D^Mutment 
of  Defense  to  develop  polky  and 
procedures  to  validate  and  credit 
increased  retirement  compensation 
for  qualifying  public  and  community 
service  employment  performed  by 
retired  personnel  of  the  Armed  Forces 
imder  the  early  retirement  program 
Affected  public:  Individuals  or 
households,  State  or  Icxel 
governments,  non-profit  institutions, 
and  small  businesses  or  organizations 
Frequency:  On  occesicm  and  annually 
thereafter 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Mr.  Edward  C 
Springer,  Written  ccxnments  and 
recemmendations  on  the  proposed 
informaticm  cx^ecticm  should  be  sent 
to  Mr.  Springer  at  the  Office  of 


Management  and  Budget,  Desk  C^cer 
for  DoD,  rocxn  3235,  New  Executive 
Office  Building,  Washingtcm,  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce,  Written  recniests  for  copies  of 
the  informaticm  collecticm  proposal 
shcmld  be  sent  to  Mr.  Pearce,  WHS/ 
EHOR,  1215  Jefierscm  Davis  Highway, 
suite  1204,  Aiiington,  Virginia  22202- 
4302. 

Dated:  July  12, 1993. 

LhLBjnuoi, 

Alternate  OSD  Federal  Register  Uakoa 
Officer,  Department  o/  D^nse. 

(FR  Doc  93-16774  Filed  7-14-93;  8:45  am) 
BiUJNQ  cooe  6000-41-11 


Public  Infonnation  Collection 
Requirement  Submitted  to  OMB  for 
Review 

ACTION:  Notice 

The  Department  of  Defense  has 
submittecl  to  OMB  for  clearance,  the 
following  proposal  for  collecticm  of 
information  under  the  provisicms  of  the 
Paperwork  Reduchcm  Act  (44  U.S.C, 
chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number  Health  Insurance 
Claim  Form;  HCFA— 1500;  CMB 
Number  0720-0001 
Type  of  Request:  Revisicm 
Number  of  Respondents:  7300,000 
Responses  Per  Respondent:  1 
Annual  Responses:  7,800,000 
Average  Burden  Per  Response:  15 
minutes 

Annual  Burden  Hours:  1,950,000 
Needs  and  Uses:  The  information 
collected  by  this  form  is  used  by 
OCriAMPUS  to  determine 
reimbursement  for  health  care 
services  or  supplies  rendered  by 
individual  professional  providers  to 
CHAMPUS  beneficiaries.  The 
requested  informaticm  is  used  to 
determines  beneficiary  eligibility, 
appropriateness  and  cost  of  care, 
other  health  insurance  liability,  and 
whether  services  received  are 
benefits.  Use  of  this  form  continues 
the  CXIHAMPUS  commitment  to  use 
the  naticmal  standard  cdaim  form  for 
reimbursement  of  services  and 
supplies  provicied  by  individual 
professional  providers 
Affected  Public:  Individuals  or 
housdiolds.  State  or  local 
governments,  businesses  ot  other  for- 
profit.  Feder^  agencdes  or  employees, 
non-profit  instituticms,  small 
businesses  or  cuganizations,  and 
Federal  agencies  or  employees 
Frequency:  On  ocx:asion 
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Respondents’s  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Mr.  Joseph  F.  Lackey, 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Lackey  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  room  3002,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce,  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Peeirce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202—4302 
Dated;  July  12, 1993. 

L.M.  B3mum. 

Alternate  OSD  Federal  Register  Liaison 

Officer  Department  of  Defense. 

(FR  Doc.  93-16773  Filed  7-14-93;  8:45  am] 

BtLUNQ  CODE  S000-04-M 


Office  of  the  Secretary 

Renewal  of  the  Strategic 
Environmental  Research  & 

Development  Program  Scientific 
Advisory  Board 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  “Federal 
Advisory  Committee  Act,”  notice  is 
hereby  given  that  the  Strategic 
Environmental  Research  &  Development 
Program  Scientific  Advisory  Board 
(SERDP  SAB)  has  been  renewed  by  the 
Department  of  Defense  (DoD). 
Authorization  for  the  SERDP  SAB  is 
contained  in  Section  2904,  Title  10 
U.S.C. 

The  SERDPS  SAB  will  provide  advice 
and  reconunendations  to  the  Secretary 
of  Defense  and  the  Secretary  of  Energy, 
via  the  SERDP  Coimcil,  on 
environmental  research  and 
development  activities.  This  will 
include  matters  involving  technologies, 
research,  projects,  programs,  activities, 
and  funding  considerations  where 
appropriate,  within  the  scope  of  the 
SERDP. 

The  SERDP  SAB  will  continue  to  be 
comprised  of  between  six  and  thirteen 
members,  as  specified  in  Title  10,  who 
are  eminent  in  the  fields  of  basic 
sciences,  engineering,  ocean  and 
environmental  sciences,  education, 
research  management,  international  and 
security  afiairs,  health  sciences,  physics, 
and  social  sciences.  Due  regard  will  be 
given  to  women  candidates  and  other 
minority  groups.  Efforts  will  also  be 
made  to  ensure  that  the  membership  is 
well-balanced  in  terms  of  the  functions 


to  be  performed  and  the  interest  groups 
represented. 

For  additional  information  regarding 
the  SERDP  SAB.  please  contact  Dr. 
Joseph  Osterman,  telephone:  703-695- 
9759. 

Dated:  July  12, 1993. 

LM.  Bynum, 

Atemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-16776  Filed  7-14-93;  8:45  ami 
atUJNO  CODE  S000-O4-M 


Defense  Intelligence  Agency  Scientific 
Advisory  Board  Meeting 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  Panel  on 
Intelligence  Support  to  OSD  Offices  has 
been  scheduled  as  follows: 

DATES:  19  July  1993  (0900-1700). 
ADDRESSES:  Monday,  19  July  1993,  The 
Defense  Intelligence  Analysis  Center, 
Building  6000,  Bolling  Air  Force  Base, 
Washington,  DC  20340-1328. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.S.  Williamson,  Executive  Secretary, 
DIA  Scientific  Advisory  Board, 
Washington,  DC  20340-1328,  (202)  373- 
4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
issues  and  advise  the  Director  of  Policy 
Support. 

Dated;  July  12, 1993. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  93-16775  Filed  7-14-93;  8:45  am] 
ULUNQ  CODE  S00O-04-M 


Militarily  Critical  Technologies  List 

AGENCY:  Under  Secretary  of  Defense 
(Acquisition). 

ACTION:  Notice. 

SUMMARY:  The  1992  Militarily  Critical 
Technologies  List  (MCTL)  is  now 
available.  The  1992  MCTL  was  prepared 
by  the  Under  Secretary  of  Defense  for 
Acquisition  as  required  by  the  Export 
Administration  Act.  The  Act  directs  that 
the  Secretary  of  Defense  shall  bear 
primary  responsibility  for  developing  a 
list  of  Militarily  Critical  Technologies. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joe  P.  Golden  or  Mr.  lb  A.  Berg, 

Office  of  the  Deputy  Under  Secretary 
(International  Programs)  Telephone: 

(703)  695-9777  or  (703)  614-4777;  FAX; 
(703)  693-0128. 

SUPPLEMENTARY  INFORMATION:  The  List 
was  produced  by  working  groups  of 
technical  experts  from  the  Government, 
the  Military,  Industry  and  Academia. 

The  experts  conducted  detailed  analyses 
of  each  of  15  technologies  which  DoD 
assesses  to  be  critical  to  the 
development,  production  and  use  of 
military  capabilities  of  significant  value 
to  potential  adversaries.  The  1992 
MCTL  supersedes  the  October  1989 
MCTL. 

The  1992  MCTL  has  been  expanded  to 
identify  technologies  of  importance  to 
the  control  of  the  proliferation  of 
weapons  of  mass  destruction  and  their 
missile  delivery  systems.  Also  new  are 
summary  estimates  of  the  general  status 
of  foreign  capabilities  in  the  MCTL 
technology  areas. 

While  the  MCTL  does  not  replace 
existing  export  control  lists  or  other 
international  guidelines,  it  supports 
development  of  export  control  policy, 
technology  release  guidelines,  and  non¬ 
proliferation  policy  (to  include  treaty 
verification).  It  is  the  basis  for  specific 
proposals  for  controls  to  be 
implemented  by  CoCom,  other 
multilateral  control  regimes,  or  U.S. 
mechanisms  such  as  the  Commerce 
Control  List  (CCL)  and  the  U.S. 
Munitions  List. 

The  MCTL  is  available  to  Government 
agencies  and  their  contractors  in  paper 
copy  or  on  diskette  firom  the  Defense 
Technical  Information  Center  (DTIC). 
Send  mail  requests  to:  DTIC,  Building  5, 
Cameron  Station,  Alexandria,  VA 
22304-6145;  FAX  requests  to  (703)  274- 
9307;  and  telephone  requests  to;  (703) 
274-7633 

The  general  public  can  get 
information  on  obtaining  copies  of  the 
MCTL  firom  the  National  Technical 
Information  Service,  Springfield,  VA 
22161;  FAX  inquiries  (703)  321-8547; 
and  telephone  inquiries  to  (703)  487- 
4650. 

Dated;  July  12, 1993. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-16777  Filed  7-14-93;  8:45  am) 
BILUNQ  CODE  5000-04-M 
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Department  of  the  Army 

Security  Seals  for  Transportation  of 
DOO  Cargo 

AGENCY:  Military  Traffic  Management 
Commcmd,  DOD. 

ACTION:  Notice. 

SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC)  is 
evaluating  all  security  seals  that  can  be 
used  to  secure  sensitive  Elepartment  of 
Defense  (DOD)  cargo  in-transit.  Such 
shipments  include  arms,  ammunition 
and  explosives  (AA&E),  hazardous 
material,  and  classified  material. 

DATES:  Suggested  seals  of 
correspondence  must  be  submitted  by 
September  13, 1993. 

ADDRESSES:  Submit  seals  or 
correspondence  to  Headquarters, 
Military  Traffic  Management  Command, 
ATTN:  MTOP-S/Darryl  Richardson, 

5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050;  telephone  (703)  756-2030 
or  DSN  289-2030. 

SUPPLEMENTARY  INFORMATION:  MTMC 
invites  manufacturers  and  or  designers 
of  security  seals  to  submit  their  seals  for 
testing  to  the  Military  Traffic 
Management  Command.  At  least  ten 
(10)  seal  samples  are  required.  Once 
received,  seals  will  be  forwarded  to  a 
testing  agency.  Once  the  agency  has 
tested  the  seals,  their  evaluations/ 
recommendations  will  be  provided  to 
MTMC.  Based  on  these  evaluations, 
MTMC  will  consider  seals  for  possible 
inclusion  in  the  MTMC-approved  cargo 
seal  listing.  This  listing  is  provided  to 
all  MTMC-approved  commercial 
carriers  and  DOD  agencies  charged  with 
transporting  sensitive  DOD  cargo. 
MTMC  also  encourages  seal 
manufacturers  and  designers  to  provide 
recommendations  for  cargo  seal 
standards. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-16795  Filed  7-14-93;  8:45  a.m.l 
BIUINO  CODE  971O-0e-M 


Patents  Available  for  Licensing 

AGENCY:  U.S.  Army  Aviation  and  Troop 
Command,  DOD. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Army 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or  non¬ 
exclusive  licenses  under  the  following 
patents.  Any  licenses  granted  shall 
comply  with  35  U.S.C.  209  and  37  CFR 
part  404. 


Issued  pat¬ 
ent 

TWe 

Issue  date 

5,220,909 

Self  Heating  Indi¬ 
vidual  Meal 
Module. 

06/22/93 

5,205,021 

Quick  Release 
Buckle  Assem¬ 
bly. 

04/27/93 

5,169,554 

Enzyme  Deter¬ 
ge  Formula¬ 
tion  and  Meth¬ 
ods  of  Detoxify¬ 
ing  Toxic 
Organopbos- 
phoois  Add 
Compounds. 

12/08/92 

5,209,436 

Radial  Reefing 
Means  for  use 
in  Packing  and 
Opening  a 
Parachute  Caiv 
opy  in  a  Corv 
trolled  Manner. 

05/11/93 

5,089,298 

Synergistic  Effect 
of  Amyiopectin- 
Permethrin  in 
Combination  on 
Textile  Fabrics. 

02/19/92 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Rosenkrans,  Natick  Research, 
Development  and  Engineering  Center, 
Office  of  Research  and  Technology 
Applications  on  508-651-5296  or  write 
to  U.S.  Army  Natick  Research, 
Development  and  Engineering  Center. 
Kansas  Street,  STRNC-EML  (Robert 
Rosenkrans),  Natick,  MA  01760-5014. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  93-16713  Filed  7-14-93;  8:45  am) 
BUXMO  CODE  371(M»-M 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation 

Proposed  Subsequent  Arrangements 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement” 
tmder  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  International 
Atomic  Energy  Agency  concerning 
Peaceful  Application  of  Atomic  Energy. 

The  sub^uent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  S-IAEA-165,  for  the  sale 
of  57.481  grams  of  uranium,  containing 
53.527  grams  of  the  isotope  uranium- 
235  (93.12  percent  enrichment)  and 
5.003  grams  of  uranium,  containing 
0.991  grams  of  the  isotope  uranium-235 
(19.81  percent  enrichment)  to  the 


International  Atomic  Energy  Agency, 
Siebersdorf,  Austria,  for  use  as  standard 
reference  material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC  on  July  12, 1993. 
Edward  T.  Fei, 

Acting  Director,  Office  of  Nonproliferation 
Policy. 

IFR  Doc  93-16827  Filed  7-14-93;  8:45  am] 
BILUNO  CODE  64SO-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF87-59-007] 

Panther  Creek  Partners;  Amendment 
to  Filing 

July  9. 1993. 

On  July  7, 1993,  Panther  Creek 
Partners  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 

The  supplement  primarily  pertains  to 
the  technical  aspects  of  its  waste-fueled 
small  power  production  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by  July 
28. 1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  W  will 
not  serve  to  make  profestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secrefojy. 

IFR  Doc.  93-16746  Filed  7-14-93;  8:45  ami 
BILUNO  CODE 
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[Doctot  Noe.  ER93-743"000,  et  sL] 

Tampa  Elactrie  Co.,  at  aL;  Electric 
Rata,  Small  Power  Production,  and 
Intarioddng  Diractorata  Filings 

July  8, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Ctunmission: 

1.  Tampa  Electric  Co. 

[Docket  Na  ER93-743-000] 

Take  notice  that  on  June  29, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  filed  a  notice  of  cancellation  of 
the  Letter  of  (Commitment  between 
Tampa  Electric  and  Oglethorpe  Power 
(Corptxation  (Oglethorpe)  imder 
interchange  Se^ce  S^edule  G  (Back/ 
Reserve  Interchange  Service). 

Tampa  Electric  states  that  Oglethorpe 
has  requested  termination  of  the  Letter 
of  Ck>mmitment  effective  Jime  1, 1993. 

In  keeping  with  Oglethorpe’s  request, 
Tampa  Electric  requests  that  the 
cancellation  be  made  effective  as  of  that 
date. 

(Copies  of  the  filing  have  been  served 
on  Oglethorpe  and  the  Public  Service 
Ck)mmissi(m8  of  C^rgia  and  Florida. 

’  Comment  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Idaho  Power  Co. 

(Docket  Na  ER93-768-000] 

Take  notice  that  on  July  2, 1993, 

Idaho  Power  (Company  (IPC)  tendered 
for  filing  the  Agreement  for  the 
Purchase  and  Supply  of  Power  and 
Energy  between  Idaho  Power  Ck)mpany 
and  Portland  funeral  Electric  Company. 
The  Agreemmit  has  a  term  of  three  years 
and  Idaho  Povrer  has  requested  an 
effective  date  for  this  rate  schedule  of 
September  1, 1993. 

Comment  date:  July  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Metropolitan  Edismi  Co. 

(Docket  Na  ER93-718-000] 

Take  notice  that  on  June  21. 1993, 

York  Haven  Power  (Company,  Reading, 
Pennsylvania  tendered  for  Wng  a 
propo^  change  in  its  rate  schedule  for 
the  sale  of  power  to  its  parent. 
Metropolitan  Edison  (Company,  from 
FPC  licensed  Project  No.  1888.  This 
change  in  rates  is  proposed  to  be 
effective  for  deliveries  of  power  and 
energy  on  or  altar  SeptemW  1, 1993  . 
The  proposed  changes  would  decrease 
revenues  from  jurisdictional  sales  and 
service  by  $193,197  based  on  the  12<- 
month  period  ending  August  31, 1993. 

York  Haven  states  that  imder  the 
affected  rate  schedule,  all  of  the  power 
and  energy  from  Project  No.  1888  is  sold 


to  Metropolitan  Edison  on  a  rate  based  . 
upon  York  Haven’s  cost  and  expenses  in 
generating  end  transmitting  sui^  power 
and  energy.  Under  its  agreement  with 
Metropolitan  Edison,  York  Haven  is 
entitled  to  the  same  return  on  net 
investment  as  was  most  recently 
allowed  Metropolitan  Edison  by  the 
Pennsylvania  ^blic  Utility 
C^ommission.  That  Ckimmission  on 
January  21, 1993  allowed  a  rate  of  return 
to  Metropolitan  Edison  of  9.59  percent. 
That  Commission’s  Opinion  and  Order 
on  Reconsideration,  entered  April  15, 
1993,  affirmed  a  rate  of  return  of  9.59 
percent.  This  filing  is  submitted  to 
reflect  that  rate  of  return.  York  Haven 
indicates  that  its  current  rate  of  return 
is  11.03  percent  under  its  rate  schedule. 
Copies  of  the  filing  have  been  mailed  to 
Metropolitan  Edison  and  Pennsylvania 
Public  Utility  Commission. 

Comment  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER93-762-000] 

Take  notice  that  on  July  2, 1993, 
Consolidated  Edison  ^mpany  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Potomac  Electric  Power  (Company 
(PEPCO). 

Cfon  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PEP(X). 

Comment  date:  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCkirp 

[Docket  No.  ERg3-51&-000] 

Take  notice  that  PacifiC^rp,  on  June 
30, 1993,  tendered  for  filing,  in 
accordance  with  18  CFR  35.13(a)(2)  of 
the  Commission’s  Rules  and  Reflations 
an  amendment  to  its  March  30, 1993 
filing  of  PacifiOirp’s  FERC  Electric 
Tariff,  First  Ravish  Volume  No.  3 
(“Tariff”). 

PacifiCforp  respectfully  requests 
pursuant  to  §  35.11  of  the  Commission’s 
Rules  and  Regulations,  that  a  waiver  of 
rior  notice  Ira  granted  and  that  this 
ling  be  accepted  for  filing  effective  on 
June  1, 1993.  This  date  being  sixty  (60) 
days  from  the  filing  date  of  PacifiCorp’s 
March  30, 1993  letter. 

Copies  of  this  filing  were  supplied  to 
the  F^lic  Utility  (Commission  of  « 
Oregon, 

Comment  date:  July  22, 1993,  in 
accordance  with  ^andard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER93-754-0001 

Take  notice  that  on  July  1, 1993, 
Wisconsin  Public  Service  (Corporation 
(WPS)  tendered  for  filing  two  letters 
supplementing  its  Partial  Requirements 
and  Pattern  Service  Agreement  with 
Consolidated  Water  Power  (Company 
(CWPCo).  These  letters  relate  to 
CWPCo’s  firm  demand  nominations  for 
the  period  June  1. 1993  through 
December  31. 1996. 

The  (Company  states  that  it  has  served 
copies  of  this  filing  on  (CWPCo  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service  Corp. 

[Docket  No.  ER93-755-0001 

Take  notice  that  on  July  2, 1993, 
Wisconsin  Public  Service  (Corporation 
(WPS)  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPS  and  Manitowoc  Public 
Utilities.  The  Agreement  provides  for 
transmission  service  under  the  T-1 
Transmission  Tariff,  FERC  Original 
Volume  No.  4. 

WPS  asks  that  the  agreement  become 
effective  sixty  days  after  filing. 

Comment  date:  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Potomac  Electric  Power  Co. 

[Docket  No.  ER93-691-0001 

Take  notice  that  on  Jime  17, 1993, 

■  Potomac  Electric  Power  Company 
(PEPCXD)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  June  2, 1993. 

Comment  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consumers  Power  Co. 

[Docket  No.  ER93-753-0001 

Take  notice  that  on  July  1, 1993, 
(Consumers  Power  Company 
(Consumers)  tendered  for  filing  changes 
to  its  Electric  Service  Tariff.  S^nd 
Revised  Volume  No.  1  (Rate  WR)  and 
various  interconnection  and  operating 
agreements  (Consumers  Power  FPC  Nos. 
22,  23  and  41  and  P’ERC  Nos.  45.  50.  55 
and  67).  The  changes  are  in  large  part 
a  matter  of  updating  those  schedules 
and  Rate  WR  to  reflect  changes  in 
customers  and  to  add  an  attachment  to 
FERC  No.67.  No  changes  in  rates  are 
being  proposed. 

A  copy  of  the  filing  was  served  upon 
the  Micfogan  Public  Service 
Commission,  the  Public  Utility 
Commission  of  Ohio  and  Indiana  Utility 


Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15,  1993  /  Notices 


38123 


Regulatory  Commission,  as  well  as  on 
all  affected  customers. 

Conunent  date:  July  22, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER93-760-000] 

Take  notice  that  on  July  2, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  165,  an  agreement 
between  Niagara  Mohawk  and  the  New 
York  State  Electric  &  Gas  Corporation. 

Rate  Schedule  No.  165  provides  for 
the  wheeling  of  certain  loads  by  Niagara 
Mohawk  to  NYSEG.  The  projposed 
change  revises  the  rates  for  the  wheeling 
of  power  and  energy  by  Niagara 
Mohawk.  Niagara  Mohawk  proposes  an 
effective  date  of  September  1, 1993.  In 
support  thereof,  Niagara  Mohawk  states 
that  NYSEG  has  consented  to  this 
proposed  effective  date. 

Copies  of  this  filing  were  served  upon 
the  following:  the  Public  Service 
Commission  of  the  State  of  New  York 
and  the  New  York  State  Electric  &  Gas 
Corporation. 

Comment  date:  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Potomac  Edison  Co. 

[Docket  No.  ER93-765-0001 

Take  notice  that  on  July  2, 1993,  The 
Potomac  Edison  Company  tendered  for 
filing  proposed  changes  in  its  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
3.  The  proposed  changes  would  increase 
revenues  jurisdictional  sales  and 
service  by  $1,499,742  based  on  the 
twelve-month  period  ending  December 
31, 1993.  The  proposed  effective  date 
for  the  increas^  rates  is  September  15, 

.  1993. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company  and  to  update 
and  clarify  language  in  the  existing 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  Customers,  Maryland 
Public  Service  Commission, 
Pennsylvania  Public  Utility 
Commission,  Public  Utilities 
Commission  of  Ohio,  West  Virginia 
Public  Service  Commission,  and 
Viminia  State  Corporation  Commission. 

Comment  date:  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER93-767-0001 
Take  notice  that  on  July  2, 1993, 
Public  Service  Company  of  New  Mexico 


(PNM)  tendered  for  filing  the  following 
documents: 

1.  Assignment  and  Assumption 
Agreement,  between  Century  Power 
Corporation  (Century)  and  Southern 
California  Public  Power  Authority 
(SCPPA); 

2.  Consent  and  Acceptance  of  Voting 
Rights,  between  Century  and  SCPPA; 
and 

3.  Letter,  acknowledgement  and 
Agreement,  and  Acknowledgement, 
among  SCPPA,  Tucson  Electric  Power 
Company  and  PNM. 

PI'^  submits  this  filing  as  an 
information  filing,  but  if  the 
Commission  treats  the  filing  otherwise, 
requests  an  effective  date  of  July  1, 

1993,  the  date  of  Century’s  conveyance 
of  an  interest  in  the  San  Juan  Generating 
Station  to  SCPPA. 

Comment  date:  July  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER93-764-0001 
Take  notice  that  on  July  2, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  its  operating 
subsidiaries.  The  Connecticut  Light  and 
Power  Compiany  (CL&P)  and  Western 
Massachusetts  Electric  Company 
(WMECO),  tendered  for  filing,  pursuant 
to  section  205  of  the  Federal  Power  Act 
and  §  35.13  of  the  Commission's 
Regulations,  its  borderline  sales  tari% 
and  associated  service  agreements. 

These  tariffs  govern  sales  by  the 
between  CL&P  and  WMECO  and  their 
neighboring  utility,  Massachusetts 
Electric  Company,  for  resale  to 
individual  customers.  NUSCO  requests 
that  the  tari%  and  agreements  be  made 
effective  in  accordance  with  their  terms. 

NUSCO  states  that  copies  of  its  filing 
have  been  provided  to  each  utility 
affected  thereby. 

Comment  date;  July  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 
ir'ecretary. 

[FR  Doc.  93-16745  Filed  7-14-93;  8:45  am] 
BiujNQ  cooe  nr-oi-M 


[ProjMt  No.  11184-002  Washington] 

Cowlitz  Basin  3  Limited  Partnership; 
Surrender  of  Preliminary  Permit 

July  9, 1993. 

Take  notice  that  Cowlitz  Basin  3 
Limited  Partnership,  Permittee  for  the 
Coal  Creek  Project  No.  11184,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11184  was  issu^  Jime  29, 
1992,  and  would  have  expired  May  31, 
1995.  The  project  would  have  been 
located  in  Gifford  Pinchot  National 
Forest,  on  Coal  and  Lost  Creeks,  in 
Lewis  County.  Washin^on. 

The  Permittee  filed  tne  request  on 
Jime  10, 1993,  and  the  preliminary 
permit  for  Project  No.  11184  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  imless 
that  day  is  a  Saturday,  Sxmday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc  93-16748  Filed  7-14-93;  8:45  am) 
BIUJNO  COOC  4717-01-41 


[Docket  Nos.  EL98-51-000  and  TX93-4- 
000] 

Florida  Municipal  Power  Agency  v. 
Florida  Power  &  Light  Co.;  Filing 

July  9, 1993. 

Take  notice  that  on  July  2, 1993, 
Florida  Municipal  Power  Agency 
tendered  for  filing  a  complaint  and 
application  for  an  order  requiring 
provision  of  transmission  services  and  a 
motion  for  siunmary  disposition  against 
Florida  Power  &  Li^t  Company. 

Any  person  desiring  to  be  hemd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
August  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  ^11  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  the  complaint 
shall  be  due  on  or  before  August  9, 

1993. 

LoisD.  CasheU, 

Secivtaiy. 

IFR  Doc.  93-16747  Filed  7-14-93;  8:45  am) 
BiUJNQ  CODE  SriT-OI-M 


[Docket  Mo.  CP93-633-000] 

K  N  Energy,  Inc.;  Request  Under 
Blanket  Authorization 

July  9. 1993. 

Take  notice  that  on  July  6, 1993,  K  N 
Energy,  Inc.  (K  N),  P.O.  Box  281304, 
Lakewood.  Colorado  80228,  filed  in 
Docket  No.  CP93-533-000,  a  request 
pursuant  to  §  157.205  of  the 
Commission’s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
sales  taps  for  the  delivery  of  gas  to  end- 
users  on  its  system  under  the 
authorization  issued  in  Docket  Nos. 
CP83-140-000.  CP83-141-001  and 
CP83-141-002  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  proposes  to  deliver  system 
supply  gas  to  14  end  users  located  in 
Kansas.  Nebraska  and  Wyoming.  K  N 
estimates  that  the  approximate  total 
peak  day  and  annual  volumes  to  be  sold 
to  the  end-users  will  be  1,016  MMcf  and 
60,787  MMcf,  respectively.  It  is 
estimated  that  the  cost  of  the  facilities 
will  be  $120,450.  K  N  states  that 
customers  reimburse  it  a  portion  of 
these  costs  through  the  imposition  of  a 
connection  diarge,  which  varies  by  state 
as  follows:  Kansas — $250,  Nebraska — 
$400  and  Wyoming — $400. 

K  N  states  that  the  proposed  sales  taps 
are  not  prohibited  by  any  of  its  existing 
tariffs  and  that  the  additional  taps  will 
have  no  significant  impact  on  its  peak 
day  and  annual  deliveries. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
335.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 


§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn, 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  G^  Act. 

Lok  D.  Cashall, 

Secretary. 

[FR  Doc.  93-16743  Filed  7-14-93;  8:45  am] 
BiujNO  CODE  snr-oi-H 


[Docket  No.  CP93-631-000] 

Tennessee  Gas  Pipeline  Co.;  Request 
Under  Blanket  Authorization 

July  9. 1993. 

Take  notice  that  on  July  2, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
531-000  a  request  pursuant  to  §  157.205 
and  157.216  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  11  sales  taps 
used  for  direct  sales  under  Tennessee’s 
blanket  certificate  issued  in  Docket  No. 
CP82-413-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  the  11 
farm  taps,  which  were  used  for 
irrigation  purposes,  and  related  valve 
assemblies  and  appurtenances,  by 
removal,  as  detail^  below. 


Customer 

Location 

Costof 
!  facilities 

Herbert- 
Helms  & 
(kxnpany. 

Cameron  Parish.  LA , 

$1,755 

C.  Kuntz _ 

Alien  Parish,  LA _ 

1,667 

E.  Fontenot 

Allen  Parish,  LA _ 

2,926 

G.  Godeaux 

Jefferson  Davis  Par¬ 
ish,  LA 

3,691 

J.  Gartaiino 

Jefferson  Davis  Par- 
isALA 

4,223 

S.  Fontenot 

Jefferson  Davis  Pv- 
ish,LA 

2,273 

W.  Angelle  . 

Jefferson  Davis  Par¬ 
ish,  LA 

5,790 

M.  Augus- 

Jefferson  Davis  Par- 

3,446 

tine. 

i8h,LA 

Walker-Lou- 

Jefferson  Davis  Par- 

2,551 

isiana 

Properties. 

ish.LA 

Customer 

Location 

Cost  of 
facilities 

R.  Doucet  .. 

Jefferson  Davis  Par- 

4,188 

isivLA 

W.  Watkins 

Jefferson  Davis  Par- 

1,697 

i8h,LA 

Tennessee  states  that  the  focilities  are 
being  abandoned  because  they  have 
been  inactive  and  are  no  longer  needed. 
The  application  includes  statements  of 
written- consent  from  the  customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 

file  pursuant  to  Ride  214  of  the  _ 

Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  fw 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lou  D.  CasheU. 

Secretary. 

(FR  Doc.  93-16742  Filed  7-14-93;  8:45  ami 
BIUJNQ  CODE  srir-ai-ai 


[Docket  No.  CP9^-530-4)00] 

Texas  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

July  9. 1993. 

Take  notice  that  on  July  1, 1993, 

Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP93-530-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
expand  the  measurement  capacity  of  an 
existing  delivery  point  through  which  it 
renders  natural  gas  service  to 
Mississippi  Valley  Gas  Company  (MVG) 
in  Tunica  County,  Mississippi,  under 
Texas  Gas’s  blanket  certificate  issued  in 
Docket  No.  CP82-407-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  (Commission  and  open 
to  public  inspection. 

Texas  Gas  states  that  it  currently 
renders  natural  gas  service  to  MVG  in 
Texas  Gas’s  Rate  Zone  1  pursuant  to  a 
Service  Agreement  dated  November  1, 
1991.  Texas  (Cas  further  states  that  the 
existing  delivery  point  is  known  as  the 
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Robinsonville  Meter  Station 
(Robinaonville)  and  is  located  near 
Robinsonville.  Mississippi,  on  Texas 
Gas’s  No.  1  and  No.  2  18-inch  pipelines 
in  Tunica  County.  Texas  Gas  says  that 
MVG  has  requested  that  Texas  Gas 
upgrade  this  existing  delivery  point  in 
order  for  it  to  serve  a  new  commercial 
developmMit.  including  several  casinos, 
hotels,  restaurants  and  related  facilities, 
to  be  located  on  the  Mississippi  River 
near  Tunica.  Mississippi.  Natural  gas 
would  be  used  primarily  for  electric 
generation  and  air  conditioning,  it  is 
stated. 

Texas  Gas  proposes  to  replace  the 
existing  2-in^  positive  meter  at  this 
existing  delivery  point  with  a  4-inch 
orifice  meter  run.  Texas  Gas  states  that 
MVG  has  requested  that  Texas  Gas 
upgrade  the  existing  meter  to  be  capable 
of  measuring  a  maximum  of  9,600 
MMBtu  per  day,  or  3,504,000  annually. 

The  ei^ansion  of  this  delivery  point 
would  not  result  in  an  increase  in 
MVG’s  current  daily  contract  dememd. 
Furthermore,  Texas  Gas  states  that 
service  to  MVG  through  this  delivery 
point  can  be  accomplished  without 
detriment  to  Texas  Gas’s  other 
customers. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  03-16744  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE  SHT-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coliection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  6, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 


clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  filler  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-0276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  OfGce  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number;  3060-0515 
Title:  Section  43.21(d).  Miscellaneous 
Common  Carrier  and  Record  Carrier 
Aimual  Letter  Filing  Requirement 
Action:  Revision  of  a  cvirrently  approved 
collection 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Annually 
Estimated  Annual  Burden:  23 
responses:  1.43  hours  average  biuden 
per  response;  33  hours  total  annual 
burden 

Needs  and  Uses:  The  attached  Report 
and  Order,  CC  Docket  No.  92-145, 
amends  part  43  of  the  Commission’s 
rules  to  require  that  record  carriers 
with  annud  operating  revenue  over 
$75  million  file  an  annual  letter  with 
the  Commission. 

The  letter  must  contain  information 
pertaining  to  the  carrier’s  revenues, 
expenses,  net  income,  assets,  liabilities 
and  owner’s  equity.  See  attached 
income  statement  and  balance  sheet  for 
information  that  each  record  carrier 
must  file.  This  annual  reporting 
requirement  represents  a  substantial 
reduction  in  the  information 
requirements  previously  imposed  on 
these  carriers.  The  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  CC  Docket  No.  92-145  soliciting 
public  comment  to  eliminate  parts  34 
and  35  and  the  related  Annual  Reports 
Form  O  &  R.  *1110  Commission 
tentatively  concluded  that  the 
accounting  rules  and  annual  reports 
were  of  limited  value.  'The  NPRM  also 
sought  comment  to  amend  part  43  to 
require  radiotelegraph,  wire-telegraph, 
and  ocean-cable  carriers  (record 
carriers)  with  annual  revenues  of  $100 
million  to  file  a  letter  each  year  with  the 
Commission  specifying  its  operating 
revenues  and  the  net  book  value  of  its 
communications  plant.  The  Commission 
adopts  its  proposds  to  eliminate  parts 
34  and  35  and  the  Annual  Report  Forms 
O  &  R  in  the  attached  Report  and  Order. 
The  Commission  also  adopted  its 
proposal  to  emend  §  43.21,  but  with 


modifications.  As  stated  above,  record 
carriers  with  annual  revenues  over  $75 
million,  rather  than  $100  million,  are 
required  to  file  an  annual  letter  with  the 
Commission.  The  letter  must  contain 
more  detailed  financial  information 
than  originally  proposed.  See  Appendix 
B  of  the  attached  Report  and  Order  for 
the  one-page  income  statement  and 
balance  sheet  that  encompasses  the 
information  necessary  for  our  regulatory 
oversight  Record  carriers  with  annual 
revenues  over  $75  million  are  reqiiired 
to  file  an  annual  letter  which  includes 
the  information  on  the  attached  income 
and  balance  sheet  The  annual  reporting 
requirement  will  continue  to  allow  the 
Commission  to  track  operating  results  of 
the  record  carriers.  Lowering 
revenue  reqiiirement  threshold  to  $75 
million  insures  that  we  receive 
information  from  the  major  record  ' 
carriers. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretoiy. 

[FR  Doc.  93-16726  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE  WtS-ai-M 


Public  Information  Collection 
Requirement  Submitted  To  Office  Of 
Management  And  Budget  For  Review 

July  9. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  bom  the  Commission’s  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street  NW.,  suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  fu^er  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-G276.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  )onas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0400 
Title:  Tariff  Review  Plan 
Action:  Revision  of  a  currently  approved 
collection 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  Annually 
Estimated  Annual  Burden:  46 
responses;  40  hours  average  burden 
per  response;  1,840  hours  total  annual 
burden 

Needs  and  Uses:  The  Communications 
Act  of  1934,  as  amended,  and  47 
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U.S.C  oections  201,  202,  203,  204, 
and  205  require  that  common  carriers 
establish  just  and  reasonable  charges, 
practices  and  regulations  for  the 
services  they  provide. 

The  schedules  containing  those 
charges,  practices  and  regulations  must 
be  filed  i^th  the  FCC  wldch  is  required 
to  determine  whether  such  schedules 
are  just,  reasonable,  and  not  unduly 
discriminatory.  The  Commission  is  also 
granted  broad  authority  to  require  the 
submission  of  data  showing  the  value  of 
the  property  used  to  provide  these 
services.  FCC  has  adopted  specific  rules 
for  the  calculations  of  rates  charged  by 
local  telephone  companies  and  paid  by 
local  customers  or  long  distance 
telephone  companies  who  access  local 
facilities  to  provide  interstate  services 
(47  CFR  part  69l.  Local  telephone 
companies  are  required  to  update  these 
rates  yearly  and  biennially  to  reflect 
FCC  requirements  and  changes  in  costs 
and  demand,  and  to  provide  the  cost 
support  for  these  chwges  required  by 
FCC  rules.  To  aid  its  review  of  the 
required  aimual  revisions  of  the  local 
telephone  companies*  interstate  access 
tariffs,  the  Commission  has  developed 
the  Tariff  Review  Plan  (TRP).  The  TRPs 
specify  basic  cost  and  demand 
information  in  a  consistent  format  and 
are  essential  components  of  the 
Commission’s  access  tariff  review 
process.  Sixteen  of  the  largest  Tier  1 
companies  file  pursuant  to  price  cap 
regulation  under  section  61.43.  Tliirty 
companies  imder  rate  of  return 
regulation  file  piirsuant  to  section  61.38 
or  61.39.  One  Tier  1  company  files 
imder  section  61.38,  although  this 
company  has  the  option  to  file  pursuant 
to  section  61.43.  TUs  year,  we 
significantly  reduced  the  size  of  the  Tier 
1  TRP  for  rate  of  return  companies  and 
thus  the  reporting  burden  for  this 
company.  The  29  other  rate  of  return 
companies  are  small  Tier  2  companies 
filing  a  shortened  TRP.  In  total,  46 
companies  file  a  TRP.  An  additional  29 
companies  file  pursuant  to  section 
61.39.  Local  telephone  companies  filing 
pursuant  to  47  CFR  61.39  are  not 
required  to  submit  cost  support  at  the 
time  of  filing.  If  the  information  were 
not  filed  the  FCC  would  not  be  able  to 
carry  out  its  responsibilities  as  required 
by  the  Act. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc  93-16837  Filed  7-14-93;  8:45  ami 
MUJNQ  CODE  STIT-OI-ai 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-493-OR] 

Miniwsota;  Amendment  to  Notice  of  a 
Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota,  (FEMA-993-DR),  dated  Jime 
11, 1993,  and  related  determinations. 
EFFECTIVE  DATE:  July  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  dated  June  11, 1993,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  b^n  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  June  11, 1993: 

Renville,  Yellow  Medicine,  Sibley, 
Watonwan,  Blue  Earth,  and  Nicollet 
counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Depiity  Associate  Director,  State  and  Local 
Programs  and  Support. 

(FR  Doc.  93-16765  Filed  7-14-93;  8:45  am] 
BILUNa  CODE  I71S-(B-M 


[FEMA-994-OR] 

Wisconsin;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. _ _ 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Wisconsin 
(FEMA-994-DR),  dated  July  2, 1993, 
and  related  determinations. 

EFFECTIVE  DATE:  July  2, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
2, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 


I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Wisconsin, 
resulting  from  severe  storms,  tornadoes,  and 
flooding  on  June  7, 1993,  and  continuing  is 
of  suffident  severity  and  magnitude  to 
warrant  a  major  disaster  dedaration  imder 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (“the  Stafford 
Act”).  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Wisconsin. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authoriEed  to  allocate  from  fimds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  A^istance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  1m  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Philip  N.  2^aropulos  of 
the  F^erd  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Wisconsin  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Calumet,  Clark,  Eau  Qaire,  Green  Lake, 
Jackson,  Marquette,  and  Trampeauleau 
Counties  for  ^blic  and  Individual 
Assistance. 

Columbia,  Dunn,  Fond  du  Lac,  Outagamie, 
Portage,  Sauk,  Waupaca,  Waushara, 
Winnebago,  and  Wood  Counties  for 
Individual  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  Lee  Witt, 

Director. 

(FR  Doc.  93-16764  Filed  7-14-93;  8:45  ami 
BILUNQ  CODE  «71S-e2-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Ried,  Manchester 
Terminal  CorpTSouthem  Stevedoring 
Co.,  Inc.  Terminal  Agreement  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington,  DC  Office  of  the  Federal 
Maiitiine  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
pa^es  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
commmits  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200108-001. 

Title:  Manchester  Terminal 
Corporation/Souffiem  Stevedoring  Co.. 
Inc.  Termiiud  Agreement. 

Parties: 

Manchester  Terminal  Corporation 
(“MTC”) 

Southern  Stevedoring  Co.,  Inc. 

(“SSC”) 

Synopsis:  The  proposed  amendment 
permits  SSC  to  load,  unload,  handle  and 
render  other  related  services  pertaining 
to  cargo  and  containers  moving  throu^ 
MTC’s  facilities.  It  also  extends  the  term 
of  the  Agreement  for  one  year. 

Agreement  No.:  224-200229-001. 

Title:  Manchester  Terminal 
Corporation/Scott  Marine  Services,  Inc. 
Terminal  Agreement. 

Parties: 

Manchester  Terminal  Corporation 
(“MTC”) 

Scott  Marine  Services,  Inc.  (“Scott 
Marine”) 

Synopsis:  The  proposed  amendment 
permits  Scott  Marine  to  load,  imload, 
handle  and  render  other  related  services 
pertaining  to  cargo  and  containers 
moving  through  MTC’s  facilities.  It  also 
extends  the  term  of  the  Agreement  for 
one  year.  * 

Agreement  No.:  224-200742-001. 

Title:  Manchester  Terminal 
Corporation/Gulf  Stream  Marine.  Inc. 
Terminal  Agreement. 

Parties: 

Manchester  Terminal  Corporation 
(“MTC”) 

Gulf  Stream  Marine,  Inc.  (“Gulf 
Stream”) 

Synopsis:  'Die  proposed  amendment 
permits  Gulf  Stream  to  load,  unload, 
handle  and  render  other  related  services 
pertaining  to  cargo  and  containers 
moving  tkrough  MFCs  facilities.  It  also 
extentfo  the  term  of  the  Agreement  for 
one  year. 

Dated:  July  0. 1993. 


By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  93-16695  Filed  7-14-93;  8:45  am] 
BouNQ  oooe  srae-«i-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  ptirsuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46CFR510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  reqtiested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Central  Florida  Freight  Forwarders.  Inc., 
1731  Itchepackesassa  Dr.,  Lakeland 
FL  33809,  Officers:  Richmd  K.  Greene, 
President/Director/Stockholder,  Jo 
Ellen  Greene,  Vice  President/Director/ 
Stockholder. 

A.G.W.  International,  P.O.  Box  1555, 
1085  S.  Highway  80,  Benson.  AR 
85602,  Alex  G.  Weimer,  Sole 
Proprietor. 

Frimpex  International  Company,  477 
Peninsula  Blvd.  Cedarhurst,  NY 
11516,  Santiago  T.  Parks,  Sole 
Proprietor. 

AXO  Chemical,  Inc.,  P.O.  Box  55973, 
Miami,  FL  33255,  Officers:  Enrique 
Garcia,  President,  Gullermo  R 
Fernandez,  Vice  President,  Guillermo 
Femandez-Quirch,  Treasurer. 

Express  Shipping  International,  700 
Park  Avenue,  #4D,  Baltimore,  MD 
21201,  Joseph  M.  Issa,  Sole  Proprietor. 
Matrix  R^ress,  Inc.  154-09  146th 
Avenue.  #302,  Jamaica,  NY  11434, 
Officers:  Andrew  Wu,  President/ 
Director,  Jeff  Wang,  Director,  Patrick 
Chung,  Secretary. 

Customized  Brokers,  10204  S.W.  115th 
Court,  Miami,  FL  33176,  Patricia 
Compress.  Sole  Proprietor. 

Dated:  July  12, 1993. 

By  the  Federal  Maritime  Commission. 
Joseph  C  Polking, 

Secretary. 

[FR  Doc.  93-16779  Filed  7-14-93;  8:45  am] 
BNJJMO  COOC  f790-«1-M 


Reinstatement 

By  notice  published  in  the  Federal 
Register  on  Wday,  May  14, 1993  (58  FR 
28571-2)  Sea  Cargo  International,  Inc.'s 
(“Sea  Cargo”)  ocean  height  forwarder 
license  (No.  2206-R)  was  suspended  in 


accordance  with  46  CFR  510.16(a)(6) 
because  of  its  ftihire  to  file  an  anti- 
rebate  certification  with  the 
Commission  on  or  before  December  31, 
1992.  Sea  Cargo  has  now  corrected  this 
deficiency  and  filed  a  anti-rebate 
certification  for  calendar  years  1993- 
1994  as  required  by  the  Commission’s 
rules  at  46  CFR  582.1(a)  and  582.3(b). 
’Therefore,  the  suspension  of  Sea  Cano’s 
license  is  lifted  and  its  license 
reinstated  e^ctive  May  19, 1993,  the 
day  it  submitted  the  required  anti-rebate 
certification. 

Dated:  July  8, 1993. 

Bryant  L.  VanBrakle, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc.  93-16778  Filed  7-14-93;  8:45  am] 
BtUJNG  CODE  <T30-«1-M 


FEDERAL  RESERVE  SYSTEM 

George  Mason  Bankshares,  Inc.; 

Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has. 
filed  an  application  under  $  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  ffie  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  $  225.21(a)  of  Regulation 
Y  (12  Cin  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 


38128 


Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15,  1993  /  Notices 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  hy 
approval  of  the  proposal. 

U)nunent8  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  4, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  George  Mason  Bankshares,  Inc., 
Fairfax,  Virginia;  to  engage  de  novo  in 
issuing  letters  of  credit  for  customers  of 
The  George  Mason  Bank,  Fairfax, 
Virginia,  pursuant  to  §  225.25(b)(1)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  9, 1993. 

Jennifn-  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-16751  Filed  7-14-93;  8:45  am] 
BHJJNQ  CODE  SaKHII-r 


OBANKCORP,  INC.;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  Uie 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
indude  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  spedfically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearinc. 

(^mments  regarding  this  application 
must  be  received  not  later  than  August 
9, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  OBANKCORP,  INC.,  Geraldine, 
Montana;  to  become  a  bcmk  holding 
company  by  acquiring  98.2  percent  of 


the  voting  shares  of  Geraldine  State 
Bank,  Geraldine.  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  9, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretory  of  the  Board. 

[FR  Doc.  93-16752  Filed  7-14-93;  8:45  am] 
aauNQ  cooe  ssiooi-r 


GENERAL  SERVICES 
ADMINISTRATION 

Steering  Committee  for  the  African 
Burial  Ground,  New  York,  NY;  Meeting 

Notice  is  hereby  given  that  the 
Steering  Committee  for  the  African 
Burial  Groimd,  New  York,  NY  (Steering 
Committee)  has  revised  its  schedule  of 
regular  meetings  for  1993  to  include  (1) 
weekly  meetings  through  August  2, 

1993,  and  (2)  monthly  meetings 
commencing  with  September.  1993  on 
the  last  Monday  of  each  month. 

Meetings  are  now  scheduled  on  the 
following  dates: 

July  12,  July  19,  July  26.  August  2. 

^ptember  27,  October  25,  November 

29.  and  December  27, 1993. 

All  meetings  will  be  held  in  the  2nd 
floor  archives  of  the  Schomburg  Center 
for  Research  in  Black  Culture,  New 
York,  Public  Library,  515  Malcolm  X 
Boulevard  (at  135th  Street).  New  York, 
NY  and  will  begin  at  6  p.m.  Meetings 
may  be  continued  to  the  following 
day(s).  if  necessary,  and  shall  be  so 
announced  during  the  meeting.  Seating 
may  be  limited.  Please  call  (212)  264- 
0456  prior  to  each  meeting  to  confirm 
the  date,  time,  and  location  of  the 
meeting. 

At  the  meetings  the  Steering 
Committee  will  consider  matters 
properly  coming  before  it  xmder  its 
charter  and  its  rules  and  regulations.  At 
the  July  and  August  meetings  the 
Steering  Conunittee  will  additionally 
consider  the  adoption  of 
recommendations  to  be  submitted  to  the 
Administrator  of  General  Services 
relating  to  the  memorialization  plan  for 
the  African  Burial  Ground  in  New  York 
City  to  be  submitted  by  the 
Administrator  to  Congress  by  August  6, 
1993,  as  provided  in  Section  16  of 
Public  Law  102-393. 

All  meetings  will  be  open  to  the 
public.  Members  of  the  public  at  large, 
as  may  be  recognized  by  the  Chairman 
of  the  Steering  Conunittee,  will  be 
permitted  to  speak  at  the  meetings  at 
designated  times  as  provided  in  the 
resolutions  and  rules  of  the  Steering 
Committee.  Written  comments  by  any 
person  respecting  any  aspect  of  the 
Steering  Committee's  mission  and  other 


Questions  regarding  the  Steering 
Committee’s  meetings  may  be  directed 
to:  Chairman  Howard  Dodson,  Chief, 
Schomburg  Center  for  Research  in  Black 
Culture,  New  York  Public  Library,  515 
Malcolm  X  Boulevard,  New  York,  NY 
10037-1801,  Tel:  (212)  491-2200. 

Copies  of  such  written  comments  may 
be  sent  to  Robert  W.  Martin,  Acting 
Regional  Administrator,  General 
Services  Administration,  Region  2, 26 
Federal  Plaza,  New  York.  NY  10278. 

Less  than  15  days  published  notice  in 
the  Federal  Register  is  being  given  for 
the  meetings  of  July  19  and  August  2 
because  the  Steering  Committee  requires 
these  additional  meetings  to  complete 
its  mission  of  considering  and  adopting 
the  above  described  recommendations 
for  submission  to  the  Administrator  of 
General  Services  prior  to  the 
Administrator  submitting  the  above 
described  plan  to  Congress  by  August  6, 
1993. 

Dated:  July  7. 1993. 

Robert  W.  Martin, 

Acting  Begional  Administrator,  General 
Services  Administration,  Region  2, 26  Federal 
Plaza,  New  York.  NY  10278. 

(FR  Doc.  93-16715  Filed  7-15-93;  8:45  am) 
BtUINO  CODE  M2»-a4-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  87F-0393] 

CdF  Chimie  SA.;  Withdrawal  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug  • 
Administration  (FDA)  is  annotmcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  7B4034)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  terpolymers 
manufactured  from  ethylene,  maleic 
anhydride,  and  either  ethyl  acrylate  or 
n-butyl  acrylate  for  food-contact 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  6, 1988  (53  FR  288),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B4034)  had  been  filed  by  CdF 
Chimie  SA.,  Tour  Aurora,  Cedex  5 
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92080,  Paris  la  Defense,  France.  The 
petition  proposed  that  the  food  additive 
regulations  m  amended  to  provide  for 
the  safe  use  of  terpolymers 
manufactured  from  ethylene,  maleic 
anhydride,  and  either  ethyl  acrylate  or 
ji-butyl  acrylate  for  food-contact 
applications.  CdF  Chimie  SA.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21 CFR 
171.7). 

Dated;  July  7, 1993. 

Fred  E.  Shank, 

Director,  Center  for  Pood  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-16763  Filed  7-14-93;  8:45  ami 
BNJJNO  cooe  41«M>1-f 


[Docket  No.  93N-0183] 

Revision*  to  the  Food  Chemicals 
Codex  Policy  on  Lead  and  Heavy 
Metals  Specifications;  Opportunity  for 
Public  Comment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  to 
support  implementation  of  the  revised 
Fcmd  Chemicals  Codex  policy  on  lead 
tmd  heavy  metals  specifications  that 
was  approved  by  the  National  Academy 
of  Sciences/Institute  of  Medicine  (NAS/ 
lOM)  Committee  on  Food  Chemicals 
Codex.  This  revised  policy  is  intended 
to  be  published  in  the  fourth  edition  of 
the  Food  Chemicals  Codex.  FDA  is  also 
giving  notice  that  the  Committee  is 
soliciting  suggestions  for  lower  limits 
for  lead  and  heavy  metals  in  food 
ingredient  monographs. 

DATES:  Comments  and  information  by 
September  13, 1993.  The  NAS/IOM 
Committee  on  Food  Chemicals  Codex 
advises  that  comments  and  information 
not  received  by  this  date  cannot  be 
considered  for  the  fourth  edition  but 
will  be  considered  for  a  later  edition  or 
supplement. 

ADDRESSES:  Submit  written  comments 
and  information  to  the  NAS/IOM 
Committee  on  Food  Chemicals  Codex, 
National  Academy  of  Sciences,  2101 
Constitution  Ave.  NW.,  Washington,  DC 
20418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fatima  N.  Johnson,  Committee  on  Food 
Chemicals  Codex,  Food  and  Nutrition 
Board,  National  Academy  of  Sciences, 
2101  Constitution  Ave.  I^., 
Washington,  DC  20418,  202-334-2580, 
or  Paul  M.  Kuznesof,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
247),  Food  and  Drug  Administration, 


200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9537. 

SUPPLEMENTARY  INFORMATION:  FDA 
provides  research  contracts  to  NAS/IOM 
to  support  the  preparation  of  the  Food 
Chemicals  Codex,  a  compilation  of 
specification  monographs  for  substances 
iised  as  food  ingredients.  In  the  Federal 
Register  of  November  22, 1991  (56  FR 
58910),  FDA  annoimced  that  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  was  considering  new 
monographs  and  monograph  revisions 
for  inclusion  in  the  fou^  supplement 
to  the  Food  Chemicals  Codex,  third 
edition  that  is  scheduled  to  be 
pubhshed  in  late  1993.  The  public  was 
invited  to  comment  and  make 
suggestions  for  consideration. 

roA  now  gives  notice  that  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  is  soliciting,  horn  all  interested 
parties,  comments  and  data  to  support 
implementation  of  the  following  revised 
policy  for  establishing  lower 
specifications  for  lead  and  heavy  metals: 

The  Committee  on  Food  Chemicals  Codex 
(FCC)  recognizes  the  desirability  of  lowering 
lead  exposure,  especially  in  the  case  of 
infants  and  children.  Overall  exposure  to 
lead  is  a  public  health  concern.  Whereas  diet 
is  not  the  largest  source  of  lead  exposure,  it 
is  a  significant  one.  While  ingestion  of  FCC 
substances  does  not  represent  the  major 
source  of  dietary  lead,  it  is  desirable  to  lower 
the  lead  limits  for  all  FCC  substances, 
particularly  for  those  substances  consumed 
in  high  amounts.  Therefore,  the  Committee’s 
policy  is  to  reduce  lead  limits  (as  well  as  the 
heavy  metals  limit  because  of  their 
interrelated  nature)  to  the  lowest  extent 
feasible  for  FCC  substances,  especially  given 
that  more  recent  evidence  shows  deleterious 
neurobehavioral  effects  occurring  in  children 
exposed  to  lead  at  levels  below  those 
previously  considered  acceptable. 

In  setting  heavy  metals  and  lead  limits,  the 
Committee  considers  the  amount  of  a  food 
chemical  consumed,  the  feasibility  of 
manufacturing  a  product  within  these  limits, 
and  the  availability  of  analytical  methods  to 
ensiue  compliance.  The  constraints  of  good 
manufecturing  practice  and  the  availability  of 
reliable  analytical  methods  are  often  limiting 
factors  in  setting  lower  lead  and  heavy  metals 
limits. 

The  Committee  regards  as  one  of  its  goals 
the  assurance  of  the  safety  of  properly  used 
food  chemicals.  This  means  that  FCC 
specifications  will  respond  to  advances  in 
Imowledge  about  new  manufacturing 
methods,  analytical  techniques,  or  toxicology 
and  safety  issues. 

This  revised  policy  will  be  published  in 
the  planned  fourth  edition  of  the  Food 
Chemicals  Codex  that  is  scheduled  for 
publication  in  early  1996. 

In  addition,  FDA  gives  notice  that  the 
NAS/IOM  Committee  on  Food 
Chemicals  Codex  is  soliciting  suggested 
lower  limits  for  lead  and  heavy  metals 
(this  includes  silver,  arsenic,  bismuth. 


cadmium,  copper,  mercury,  lead, 
antimony,  and  tin)  in  food  ingredient 
monographs.  In  responding,  the 
Committee  invites  industry  and  other 
interested  persons  to  provide:  (1) 
Manufactriring  and  production  data  that 
can  be  used  in  setting  lower  lead  and 
heavy  metals  limits,  and  (2)  information 
on  appropriate  analytical  methodologies 
for  quantifying  these  trace  element 
contaminants  in  specific  food 
chemicals. 

Information  received  in  response  to 
this  notice  will  be  used  by  the  NAS/ 
lOM  Committee  on  Food  Chemicals 
Codex  when  considering  new 
specifications  for  lead  and  heavy  metals 
and  in  reaching  its  conclusions 
regarding  implementation  of  the  revised 
pohcy.  The  public  will  be  given  ample 
opportimity  to  comment  on  any 
suggested  Ganges  in  Food  Chemicals 
Codex  monographs. 

FDA  emphasizes  that  it  will  continue 
to  publish  any  proposals  to  adopt  new 
Food  Chemicals  C^ex  monographs  or 
monograph  revisions  for  currently 
regulated  substances  in  the  Federal 
Register.  The  public  will  be  given  ample 
opportunity  to  comment  on  any 
suggested  Ganges  in  FDA 
specifications. 

Two  copies  of  written  comments  are 
to  be  submitted  to  NAS  at  the  address 
listed  above.  Comments  can  be 
submitted  electronically  to  the  Food 
Chemicals  Codex  bulletin  board,  202- 
334-1738,  as  well.  Each  submission 
should  include  the  statement  that  it  is 
in  response  to  this  Federal  Register 
notice.  NAS  will  forward  a  copy  of  each 
comment,  submitted  either 
electronically  or  in  writing,  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  to  be  placed 
under  docket  number  93N-0183  for 
public  review. 

Dated:  July  8, 1993. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

IFR  Doc.  93-16698  Filed  7-14-93;  8:45  am] 
BILUNO  CODE  4160-01-f 


[Docket  No.  77N-0240;  DES1 1786] 

Nitroglycerin  Transdermal  System; 
Drug  Efficacy  Study  Implementation; 
Revocation  of  Exemption;  Final 
Evaluation  and  Announcement  of 
Marketing  Conditions 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revddng  the 
temporary  exemption  for  single-entity 
coronary  vasodilator  drug  {o^ucts 
containfog  nkroglyoerin  in  a 
transdermal  delivery  system.  The 
exemption  has  permit^  the  products 
to  remain  on  the  marimt  bey(md  the 
time  limit  scheduled  for 
implementation  of  the  Drug  EfBcacy 
Study.  FDA  also  announces  the 
conditions  for  mari:eting  these  pnoducts 
for  the  indicatimi  for  wfoch  they  are 
now  regarded  as  elective. 

OATES:  The  revocation  of  exemption  is 
effective  July  IS,  1993;  bioavailability 
supplements  to  conditionally  approved 
new  drug  applications  (NDA's)  are  due 
on  or  before  July  IS,  1994; 
bioequivalence  supplements  to 
conditionally  apprcnred  abbreviated  new 
drug  applications  (ANDA’s)  ate  due  on 
or  twfore  July  IS,  1994;  othw 
supplmnents  to  all  conditicmally 
approved  applicaticms  are  due  on  or 
before  September  13, 1993. 

ADDRESSES:  Communlcatimis  in 
response  to  this  notice  should  be 
idmtified  with  the  refermice  number 
DESI 1786  and  directed  to  the  attention 
of  the  appropriate  office  named  below. 

Supplements  to  conditionally 
approved  NDA’s  (identify  with  NDA 
number):  Division  of  Carffio-Renal  Drug 
Products  (HFD-110),  Center  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration.  S600  Fishers 
Lane,  Rockville.  MD  208S7. 

Supplements  to  conditionally 
approved  ANDA’s  (identify  with  ANDA 
number):  Office  of  Generic  Drugs  (HFD- 
600),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administratian.  Metrop^  North  No.  2, 
7S00  Standish  PL,  Rockville.  MD  208SS. 

Section  S0S(b)(2)  applications  (before 
designaticm  of  a  listed  drug)  and 
ANDA’s  (after  designation  of  a  listed 
drug)  (identify  submission  type):  Office 
of  Generic  Drugs  (HFD-600),  Crater  fm 
Drug  Evaluation  and  Reseai^  Food 
and  Drug  Administration,  Me^paric 
North  No.  2, 7500  Standish  PL, 
Rockville,  MD  20855. 

Requests  for  information  on 
conducting  bioavailability  tests  for 
conditionally  approved  NDA’s:  Division 
of  Cardio-Reinal  Drug  Products  (HFD- 
110),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fi^ms  Lane, 
Rockville.  MD  20857. 

Requests  for  information  on 
conducting  bioequivalenoe  tests  for 
condition^y  approved  ANDA’s.  section 
505(b)i2)  applications,  or  new  ANDA’s: 
Division  of  Bioequivalence  (HFD-650), 
Center  for  Drug  Evaluation  and 


Researdi,  7500  Standish  PI..  Rockville, 
MD  20855. 

Requests  for  the  applicability  of  this 
notice  to  a  specific  product:  IKvision  of 
Drug  Labeling  Compliance  (HFD-310), 
Food  and  Drug  Adifonistration.  7500 
Standish  PL,  Rockville,  MD  20855. 

FOR  FURTHER  MFORMAT10N  CONTACT: 

Mary  Catchings,  Crater  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855, 301- 
295-8041. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

Under  the  agency’s  Drug  Efficacy 
Study  Implementation  (D^I)  program, 
the  National  Academy  of  Sdraces/ 
Natiraal  Research  Coimdl  (NAS/NRC) 
evaluated  the  effectiveness  of  certain 
coronary  vasodilators,  including 
nitroglycerin  sustained-release  tablets. 
Based  on  NAS/NRC’s  recommendations, 
FDA  classified  most  of  the  coronary 
vasodilators,  including  nitroglycerin 
sustained-release  tablets,  as  possibly 
effective  for  indications  relating  to  the 
management,  prop^laxis,  or  treatment 
of  anginal  attacks.  This  classification 
was  announced  in  the  Federal  Register 
of  February  25. 1972  (37  FR  4001). 

In  a  notice  publish^  in  the  Federal 
Register  of  Dumber  14, 1972  (37  FR 
26623),  as  amended  July  11, 1973  (38  FR 
18477),  August  26. 1977  (42  FR  43127), 
October  21, 1977  (42  FR  56156),  and 
September  15. 1978  (43  FR  41282),  FDA 
temporarily  exempted  the  single-entity 
coronary  vasodilators  covered  by  the 
DESI  program,  including  nitroglycerin 
sustained-release  tablets,  from  the  time 
limits  established  for  completing  the 
program  (Paragraph  XIV,  Category  I 
exemption).  FDA  granted  this 
exemption  to  allow  maniifacturers 
additional  time  to  study  the 
effectiveness  and  bioavailability  of  their 
products.  FDA  also  added  additional 
dosage  forms  of  nitroglycerin  to  the 
Drug  Efficacy  Study  and  the  Paragraph 
XIV,  Category  I  exemption  because  of 
the  need  to  study  the  effectiveness  and 
bioavailability  of  these  products. 

Ihe  exemption  notices  established 
conditions  for  mari;eting  the  single¬ 
entity  coronary  vasodilatms  pending 
FDA’s  conclrisions  about  the  products. 
FDA  required  that  manufacturers 
conduct  both  bioavailability  and  clinical 
effectiveness  studies.  In  addition,  FDA 
required  that  all  single-entity  coronary 
vasodilator  drug  pn^ucts  covered  by 
the  DESI  review  that  were  marketed 
without  approved  NDA’s,  or  that 
entered  the  market  during  the 
exemption  period,  be  the  subject  of 
conditionally  approved  ANDA’s.  These 


ANDA’s  were  given  the  same  status  as 
the  “deemed  approved’’  NDA’s  under 
review  in  the  D^I  program,  Le.,  safe 
but  not  proven  effa^ve. 

Under  the  provisiras  of  the 
exemption  notices,  the  sponsors  of  die 
nitroglycerin  transdermal  system  drug 
products  listed  below  submitted 
ANDA’s  and  received  conditional 
approval  for  mariceting  because  of  the 
similarity  of  the  products  to  other 
exempt  nitroglycerin  ointment  products. 
During  the  exemption,  several  sponsors 
of  nitroglycerin  transdermal  products 
submitted  data  fium  clinical 
effectiveness  trials. 

The  Director,  Center  for  Drug 
Evaluation  and  Research,  has 
considered  the  results  from  the  clinical 
effectiveness  trials  submitted  fw  the 
transdermal  delivery  system  of 
nitroglycerin  as  weU  as  other  available 
information  and  has  determined  that 
this  form  of  nitroglycerin  is  effective  for 

Accordingly,  the  Director  Embv 
revokes  the  temporary  Paragraph  XIV, 
Category  I  exemption  for  nitroglycerin 
transdermal  system  and  announces  the 
conditions  for  approval  and  mari;eting 
of  the  drug.  No  offier  forms  of 
nitroglycerin  remain  exempt  imder  the 
Paragraph  XIV,  Category  I  exemption. 

n.  Conditionally  Approved  Products 

The  following  applications  have  been 
conditionally  approved  under  the  terms 
of  the  exemption  notices.  The 
conditionally  approved  NDA’s  listed 
below  were  converted  fitim 
conditionally  approved  ANDA’s 
because  the  products  covered  by  the 
applications  were  used  in  studies  that 
support  the  determination  that 
nitroglycerin  transdermal  is  effective 
when  used  according  to  the  labeling 
conditions  described  below. 

A.  Conditionally  Approved  NDA’s 

1.  NDA  20-144;  Transderm-Nitro, 
release  rate  0.1  milligram  (mg)  of 
nitroglycerin  per  hour  (h);  Summit 
Pharmaceutical  Co.,  Division  of  Ciba- 
Geigy  Corn.,  556  Morris  Ave.,  Summit, 
NJ  07901  (Siunmit)  (formwly  held  by 
Alza  Corp.,  950  Page  Mill  Rd.,  Palo  Alto, 
CA  94304). 

Transderm-Nitro,  release  rate  0.2  mg 
of  nitroglycerin  per  h;  Summit. 

Tranraerm-Nitro,  release  rate  0.4  mg 
of  nitroglycerin  per  h;  Summit 

Tranraerm-Nitro,  release  rate  0.6  mg 
of  nitroglycerin  per  h;  Summit 

2.  NDA  20-145;  Nitro-Dur,  release 
rate  0.1  mg  of  nitroglycerin  per  h; 
Schering  Corp.,  2000  Galloping  Hill  Rd., 
Kenilworth,  ^  07033  (Scherii^. 

Nitro-Dur,  release  rate  0.2  mg  of 
nitroglycerin  per  h;  Schering. 
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Nitro*Dur,  release  rate  0.3  mg  of 
nitroglycerin  per  h;  Schering. 

Nitro-Dur,  release  rate  0.4  mg  of 
nitroglycerin  per  h;  Schering. 

Nitro-Dur,  release  rate  0.6  mg  of 
nitroglycerin  per  h;  Schering. 

3.  20-146;  Nitrodisc,  release  rate 

0.2  mg  of  nitroglycerin  per  h;  G.  D. 

Searle  and  Co.,  4901  Se^le  Pkwy., 
Skokie,  IL  60077  (Searle). 

Nitrc^sc,  release  rate  0.3  mg  of 
nitroglycerin  per  h;  Searle. 

Nitrodisc.  release  rate  0.4  mg  of 
nitroglycerin  per  h;  Searle. 

B.  Conditionally  Approved  ANDA’s 

1.  ANDA  88-727;  Deponit,  release 
rate  0.2  mg  of  nitroglycerin  per  h; 
Schwarz  Pharma  Kramers  Urban  Co.. 
5600  West  County  Line  Rd.,  Mequon, 

WI 53092  (Schwarz)  (formerly  held  by 
Wyeth  Lalmratories,  Inc.,  P.O.  Box  8297, 
Philadelphia,  PA  19101). 

2.  ANDA  88-782;  Nitroglycerin 
Transdermal  System  (NTS),  release  rate 
0.2  mg  of  nitroglycerin  per  h;  Hereon 
Pharmaceutical  Co.,  Inc.,  P.  O.  Box  786, 
York,  PA  17405  (Hereon). 

3.  ANDA  88-783;  NTS,  release  rate 
0.6  mg  of  nitroglycerin  per  h;  Hereon. 

4.  ANDA  89-022;  Deponit,  release 
rate  0.4  mg  of  nitroglycerin  per  h; 
Schwarz. 

5.  ANDA  89-516;  NTS  release  rate  0.4 
mg  of  nitroglycerin  per  h;  Hereon. 

6.  ANDA  89-771;  Minitran,  release 
rate  0.1  mg  of  nitroglycerin  per  h;  3M 
Pharmaceuticals,  Bldg.  270-3A-01, 3M 
Center.  St.  Paul.  MN  55144  (3M). 

7.  A^A  89-772;  Minitran,  release 
rate  0.2  mg  of  nitroglycerin  per  h;  3M. 

8.  ANDA  89-773;  Minitran,  release 
rate  0.4  mg  of  nitroglycerin  per  h;  3M. 

9.  ANDA  89-774;  Minitran,  release 
rate  0.6  mg  of  nitroglycerin  per  h;  3M. 

m.  New  Drug  Status 

A  drug  product  that  contains 
nitroglycerin  in  a  transdermal  delivery 
system  form  is  regarded  as  a  new  drug 
imder  section  201  (p)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321(p)).  and  an  approved 
application  imder  section  505  of  the  act 
(21  U.S.C.  355)  is  required  for  marketing 
it. 

In  addition  to  the  products 
specifically  named  above,  this  notice 
applies  to  any  product  that  is  not  the 
subject  of  an  approved  application  and 
is  identical  to  a  drug  product  named 
above.  It  may  also  applicable,  under 
21 CFR  310.6,  to  a  related  or  similar 
drug  product  that  is  not  the  subject  of 
an  approved  application.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 


manufactures  or  distributes.  Any  person 
may  reouest  an  opinion  of  the 
applicability  of  tnis  notice  to  a  specific 
dnig  product  by  writing  to  the  Division 
of  Ihiig  Labeling  Compliance  (address 
above). 

IV.  Conditions  for  Approval  and 
Marketing 

FDA  is  prepared  to  approve  section 
505(b)(2)  applications  (prior  to 
designation  of  a  reference  listed  drug), 
ANDA’s  (after  designation  of  a 
referenced  listed  drog),  and 
supplements  to  conditionally  approved 
ANDA’s  and  conditionally  approved 
NDA’s  under  the  conditions  described 
in  this  notice. 

A.  Form  of  Drug 

The  drug  is  in  transdermal  delivery 
system  form  s\iitable  for  topical 
administration. 

B.  Labeling  Conditions 

1.  The  label  bears  the  statement 
“Caution:  Federal  law  prohibits 
dispensing  without  proscription.’’ 

2.  The  dnig  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  The  indication 
is  as  follows:  “Transdermal 
nitroglycerin  is  indicated  for  the 
prevention  of  angina  pectoris  due  to 
coronary  artery  disease.  The  onset  of 
action  of  transdermal  nitroglycerin  is 
not  sufficiently  rapid  for  this  product  to 
be  useful  in  aborting  an  acute  attack.’’ 

C.  Marketing  Status 

1.  Conditionally  Approved  NDA’s 

Marketing  of  a  drug  product  that  is 
now  the  subject  of  a  conditionally 
approved  NDA  may  be  continued 
provided  that,  on  or  before  September 
13, 1993,  the  holder  of  the  application 
has  submitted:  (i)  Revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted;  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  the  composition, 
manufactiiro,  and  specifications  of  the 
drug  substance  and  the  drug  product  as 
described  in  21  CFR  314.50(d)(l)(i)  and 
(d)(l)(ii).  Revised  labeling  in  accordance 
with  the  labeling  conditions  described 
above  shall  be  put  into  use  on  or  before 
September  13, 1993.  In  addition,  to 
permit  full  approval  of  the  application 
on  the  basis  of  effectiveness,  as  well  as 
safety,  the  holder  of  a  conditionally 
approved  NDA  is  required  to 
supplement  its  application,  on  or  before 
July  15, 1994  to  provide  acceptable  in 


vitro  dissolution  tests  and  in  vivo 
bioavailability  studies  on  the  drug 
product.  For  information  on  conducting 
an  acceptable  in  vivo  bioavailability 
study,  an  applicant  should  contact  the 
Division  of  Cardio-Renal  Drug  Products 
(address  above). 

2.  Conditionally  Approved  ANDA’s 
Marketing  of  a  drug  product  that  is 
now  the  subject  of  a  conditionally 
approved  A^A  may  be  continued 
provided  that,  on  or  before  September 
13. 1993,  the  holder  of  the  application 
has  submitted:  (i)  Revised  labeling  as 
needed  to  be  in  accord  with  the  labeling 
conditions  described  in  this  notice,  and 
complete  container  labeling  if  current 
container  labeling  has  not  been 
submitted;  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  the  composition, 
manufacture,  and  specifications  of  the 
drug  substance  and  the  drug  product  as 
described  in  21  CFR  314.50(d)(l)(i)  and 
(d)(l)(ii).  Revised  labeling  in  accordance 
with  ^e  labeling  conditions  described 
above  shall  be  put  into  use  on  or  before 
September  13, 1993.  In  addition,  to 
permit  full  approval  of  the  application 
on  the  basis  of  effectiveness,  as  well  as 
safety,  the  holder  of  a  conditionally 
approved  ANDA  is  required  to 
supplement  its  application,  on  or  before 
July  15. 1994,  to  provide  acceptable  in 
vitro  dissolution  and  acceptable 
information  demonstrating  the  in  vivo 
bioequivalence  of  its  drug  product  to  the 
drug  product  designated  by  FDA  as  the 
reference  drug.  For  information  on 
conducting  an  adequate  in  vivo 
bioequivalence  study,  the  designated 
reference  drug,  and  in  vitro  dissolution 
methodology,  an  applicant  should 
contact  the  Division  of  Bioequivalence 
(address  above). 

3.  New  Applications 

Approval  of  an  application  under 
section  505  of  the  act  must  be  obtained 
before  marketing  nitroglycerin 
transdermed  products.  An  applicant 
seeking  approval  of  a  nitroglycerin 
transderm^  product  before  a  product 
listed  in  this  notice  is  approved  on  the 
basis  of  effectiveness  should  submit  a 
section  505(b)(2)  application  to  the 
Office  of  Generic  Drugs.  The  application 
must  contain  the  information  specified 
in  section  505(b)(2)  of  the  act  (21  U.S.C. 
355(b)(2)).  The  proposed  labeling  must 
meet  the  labeling  conditions  specified 
in  this  notice.  To  satisfy  the  full  reports 
of  investigations  requirement  under 
section  505(b)(1)(A)  of  the  act,  the 
applicant  may  refer  to  the  agency’s 
conclusions  announced  in  this  notice 
6ind  must  demonstrate  that  the  proposed 
product  is  bioequivalent  to  the  drug 
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product  designated  by  the  agency  as  the 
reference  drug.  For  infcmnation  on 
conducting  an  adequate  in  vivo 
bioequivaience  study,  in  vitro 
dissolution,  and  the  designated 
reference  drug,  an  applicant  should 
contact  the  Division  of  Bioequivaience 
(address  above). 

Once  FDA  designates  a  refiwence 
listed  drug,  an  applicant  seddng 
approval  of  a  nitroglycerin  transdermal 
pr^uct  must  submit  an  ANDA  that 
meets  the  requirements  of  section  50S(j) 
of  the  act  and  21  CFR  314.94. 

Mariceting  a  nitroglycerin  transdermal 
product  prior  to  approval  of  an 
application  will  subject  the  product, 
and  those  persons  who  caus^  the 
product  to  be  marketed,  to  regulatory 
action. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(secs.  502,  505  (21  U.S.C.  352,  355))  and 
under  the  authority  delegated  to  the 
Director,  Center  for  Drug  Evaluation  and 
Research  (21  CFR  5.70). 

Dated;  July  5, 1993. 

CariCPKk, 

Director,  Center  fm-  Drug  Evaluation  and 
Besearch. 

(FR  Doc.  93-16762  Filed  7-14-93;  8:45  am] 
BIUJNa  COOC 


Food  and  Drug  Administration 
Worfcshopa  for  ttw  Compressed 
Medical  Gas  Industry;  Notice  of  Public 
Workshops 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Noti.;8  of  public  workshops. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Pacific  Region 
Small  Business  Assistance  Program,  the 
Center  for  Drug  Evaluation  and 
Research,  and  the  Office  of  Small 
Business,  Scientific  and  Trade  Affairs 
are  sponsming  three  public  workshops 
on  FDA  requirements  that  apply  to  the 
compressed  medical  gas  industry.  These 
worlUhops  are  designed  to  assist  the 
industry  in  complying  with,  regulations 
for  manufecturing  and  repacidng 
medical  gases. 

OATES:  The  public  wOTkshops  will  be 
held  on  August  30. 1993;  September  1, 
1993;  and  September  3, 1993,  8:30  a.m. 
to  4  p.m. 

ADDRESSES:  The  public  woikshops  will 
be  held  at  the  following  locations: 
August  30, 1993;  Sheraton  Los  Angeles 
Airport  Hotel,  6101  West  Century  Blvd., 
Los  Angeles,  CA. 

September  1, 1993:  H3ratt  Regency  San 
Francisco  Airport,  1333  Bay^ore  Hwy., 
Burlingame,  CA. 


September  3, 1993:  Radisson  Hotel 
Seattle  Airport.  17001  Pacific  Highway 
South.  Seattle,  WA. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Roh,  Pacific  Region  &nall 
Business  Assistance  Program,  Food  and 
Drug  Administration.  F^eral  Office 
Bldg.,  rm.  526, 50  United  Natioiu  Plaza, 
San  I^andsco,  CA  94102, 415-556- 
2263  or  FAX  415-556-2822. 

Those  persons  interested  in  attending 
this  meeting  should  FAX  their 
registration  to  415-556-2822,  including 
name,  firm  name,  address,  and 
telephmie  number.  There  is  no 
registration  fee  for  these  workshops,  but 
advance  registration  is  reqiiired.  Space 
is  limited  and  all  interested  parties  are 
encouraged  to  register  early. 
SUPPLEMENTARY  INFORMATION:  FDA’s 
inspectional  history  of  the  industry 
shows  that  a  high  percentage  of  medical 
gas  firms  are  unaware  of  applicable 
regulations  and  guidelines  or  are  not  in 
compliance  with  applicable 
requirements.  These  workshops  are 
designed  to  assist  the  medical  gas 
industry  and  are  fiee  of  charge  to 
attendees. 

Dated:  July  9, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc  93-16761  Filed  7-15-93;  8:45  am] 
BIUJNO  CODE  41«H>1-F 


National  Institutea  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meetings  of  the  National  Deafness  and 
Other  Communication  Disorders 
Advisory  Council  and  Its  Planning 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Planning  Subcommittee 
on  September  29-October  1, 1993,  at  the 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland.  The 
meeting  of  the  full  Council  will  be  held 
in  Conference  Room  6,  Building  3lC. 
and  the  meeting  of  the  subcommittee 
will  be  in  room  3C05,  Building  3lC. 

The  meeting  of  the  Planning 
Subcommittee  will  be  open  to  the 
public  on  September  29  from  2  pm  xmtil 
3  pm  for  the  discussion  of  policy  issues. 
The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  September  30 
form  8:30  am  imtil  recess  for  a  report 
from  the  Institute  Director  and 
discussion  of  extramural  policies  and 
procedures  at  the  Nationd  Institutes  of 
Health  and  the  National  Institute  on 


Deafiiess  and  Other  Communication 
Disorders  and  on  October  1  from  8:30 
am  to  approximately  9:30  am  for  a 
report  on  extramiiral  programs  of  the 
Division  of  Commimication  Sciences 
and  Disorders. 

In  accordance  with  the  mtivisions  set 
forth  in  sec.  553b(c)(4)  and  552(c)(6). 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  of  the 
Planning  Subcommittee  on  September 
29  will  ^  closed  to  the  public  from  3 
pm  to  adjournment.  The  meeting  of  the 
mil  Council  will  be  closed  to  the  public 
on  October  1  fium  approximately  9:30 
am  until  adjournment.  The  clos^ 
portions  of  the  meetings  will  be  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  Hie 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
whicn  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Further  information  concerning  the 
Coimcil  and  Subcmnmittee  meetings 
may  be  obtain  from  Dr.  John  C  Dalton, 
Executive  Secretary.  National  Deafness 
and  Other  Communication  Disorders 
Advisory  Council,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  National  Institutes  of  Health, 
Executive  Plaza  South,  Rocm  400B, 
Bethesda,  Maryland  20892, 301-496- 
8693.  A  summary  of  the  meetings  and 
rosters  of  the  members  may  also  be 
obtained  from  his  office.  For  individuals 
who  plan  to  attend  and  need  special 
assistance  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Dr. 
Dalton  at  least  two  weeks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiiess  and  Odier 
Communication  Disorders) 

Dated:  July  6, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  93-16738  Filed  7-14-93;  8:45  on] 
BIUJNO  CODE  414(M)1-M 


National  Institute  of  General  Medical 
Sciences;  Meeting  of  the  National 
Advisory  General  Medical  Sciences 
Council 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  General  Medical 
Sciences  Council.  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  on  September  13 


Federal  Register  /  Vol.  58,  No.  134  !  Thursday,  July  15,  1993  /  Notices 


38133 


and  14, 1993.  Building  31,  Conference 
Rooms  6  and  8,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  September  13,  Conference 
Room  6,  from  8:30  a.m.  to  1  p.m.  for 
opening  remarks;  the  report  of  the 
Director,  NK^S;  and  other  business  of 
the  Council.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  S,  U.S.C.  and  section 
10(d)  c^I^lic  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on 
September  13  from  1  p.m.  to  5:30  p.m.. 
and  on  September  14,  from  8:30  a.m. 
until  adjournment,  for  the  review, 
discmssions,  and  evaluation  of 
individual  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31.  Room 
4A52.  Bethesda.  Maryland  20892, 
telephone  301-49&-7301,  FAX  301- 
402-0224,  will  provide  a  summary  of 
the  meeting,  and  a  roster  of  Council 
members.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach  in 
advance  of  the  meeting.  Dr.  W.  Sue 
Shafer.  Executive  Secretary,  NAGMS 
Coxincil,  National  Institutes  of  Health, 
Westwood  Building,  Room  938, 
Bethesda.  Maryland  20892,  telephone: 
301-594-7751  will  provide  substantive 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.621,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.800,  Minority 
Access  Research  Careers  IKIARC);  and 
93.375,  Minority  Biomedical  Research  > 
Support  IMBSSll 
Dated;  July  6, 1993. 

Susan  K.  Feldman, 

Committee  Management  Officer.  SIH. 

(FR  Doc.  93-16737  Filed  7-14-93;  8:45  am] 
etUMO  CODE  414O-0MI 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wfldlifa  Servlca 

Availability  of  Draft  Recoveiy  Plan  for 
Schiedea  adamantia  for  Review  and 
Comment 

AGENCY:  Fi^  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  annoimces  the 
availabifity  for  public  review  of  a  draft 
recovery  plan  for  Schiedea  adamantis. 
This  endangered  plant  species  occurs  on 
the  Diamond  Head  Oater  in  Honolulu, 
Hawaii. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
September  13. 1993  to  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Pacific  Island 
Ecological  Services  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  room  6307, 
300  Ala  Moana  Blvd.,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850  (phone  808/ 
541-2749).  Written  comments  and 
materials  regarding  this  plan  should  be 
addressed  to  R(^)ert  P.  Smith,  Field 
Supervisor,  at  the  above  Honolulu. 
Hawaii  address.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  Honolulu,  Hawaii, 
address. 

FCm  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa,  Fish  and  Wildlife 
Biolc^ist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service’s 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  pre^re  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  sp>ecies,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  theitn,  and 
estimate  time  and  cost  fcM’  implementing 
the  recovery  measures  needed. 

The  Endangered  Spiecies  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovmy 
plans  for  listed  spiecies  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 


Section  4(f)  of  the  Act  w  amwided  in 
1988  requires  that  public  notice  and  an 
opportunity  frir  pimlic  review  and 
comment  bw  provided  during  recoveiy 
plan  development  The  Service  will 
consider  all  information  presfeited 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,'  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recoveiy  actions. 
Individualize  responses  to  comments 
will  not  be  {mivided. 

The  species  being  considered  in  this 
recovery  plan  is  SMedea  adamantis. 
One  population  of  this  species, 
estimated  at  244  plants  in  1990, 
presently  exists.  This  population  is 
located  in  one  of  the  few  relatively 
undisturbed  areas  of  the  Diamond  Head 
Crater  in  Honolulu,  Hawaii.  Historic 
range  and  limiting  fectors  are  unclear 
because  the  population  was  not 
discovered  until  1955.  However, 
limiting  factors  most  likely  include 
disturbance  and  loss  of  habitat,  and 
invasion  by  alien  plants.  Current  known 
threats  include  fire,  competition  fix>m 
alien  plants,  and  disturbance  by  users  of 
a  nearby  hiking  trail.  Another  possible 
threat  is  a  lack  of  genetic  diversity 
caused  by  increas^  levels  of  selfing  due 
to  loss  of  native  pollinators.  Because 
only  one  population  of  this  species  is 
currently  in  existence,  its  extinction  is 
threatened  by  a  single  catastrophic 
event. 

Recovery  efforts  will  focus  on 
protection  of  the  population  from 
current  threats,  propagation  of  plants  to 
augment  this  population,  and 
establishment  of  at  least  two  more 
populations  of  the  species.  , 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 

16  U.S.C.  1533(f). 

Dated:  July  9, 1993. 

Marvin  L.  Plenert, 

Regional  Director.  Region  1.  US.  Fisn  and 
Wildlife  Service. 

IFR  Doc  93-16757  Filed  7-14-93;  8:45  amj 
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Record  of  Decision  for  the  Ti|uana 
Eehiary  TIdai  Restoration  Program, 
Tijuana  Siough  Nationai  Wiidlife 
Refuge,  Tijuana  River  Nationai 
Estu^ne  Research  Reserve,  San 
Diego  County,  CA 

AGENCY:  U.S.  Department  of  the  Interior, 
Fish  and  Wildlife  Service  and  California 
State  Coastal  Conservancy  (Lead 
Agencies). 

ACTION:  Notice  of  decision  and  notice  of 
availability  of  record  of  decision. 

SUMMARY:  This  Notice  makes  available 
the  Record  Of  Decision  (ROD)  that  has 
been  developed  by  the  U.S.  Fish  and 
Wildlife  Service  (Service)  and  the 
California  State  Coastal  Conservancy 
(Conservancy)  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and 
Coimdl  on  Environmental  C^ality 
regulations  (40  CFR  1505.2).  The 
purpose  of  this  ROD  is  to  document  the 
decision  of  the  Service  and  Conservancy 
(the  Agencies)  for  selection  of  an 
dtemative  for  implementing  the  Tijuana 
Estuary  Tidal  Restoration  Program 
(Progr^).  Alternatives  have  been  fully 
described  and  evaluated  in  the 
September  1992,  Final  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  for  this 
Program. 

Based  on  review  of  the  alternatives 
and  their  environmental  consequences 
described  in  the  Final  EIS/EIR  for  the 
Program,  the  decision  of  the  Agencies  is 
to  implement  the  Preferred  Alternative. 
The  Inferred  Alternative  is  the  Tidal 
Restoration  Program  consisting  of  the 
Model  Project  and  the  495-Acre  Project 
combined.  The  selected  alternative  is 
determined  to  be  the  ensdronmentally 
preferred  alternative.  - 

Timing  of  implementation  of  specific 
components  of  the  Program  will  occur 
based  on  appropriation  of  funding,  and 
the  availabiUty  of  persoimel  and  other 
resources.  The  Prc^am  is  designed  to 
maximize  the  protection  of  the  Tijuana 
Estuary  by  establishing  a  range  of 
mechanisms  for  recognizing,  analyzing 
and  responding  to  changing  conditions. 
The  ROD  and  appendices  sununarize 
the  project  back^und  and  key  issues, 
and  provide  details  of  the  plan  phases. 

Public  Input 

The  Service  and  the  Conservancy 
have  provided  a  full  and  open  public 
involvement  process  associated  with  the 
development  of  the  Tijuana  Estuary 
Tidal  Restoration  Program  EIS/EIR.  The 
full  text  of  comments  and  responses  is 
printed  in  the  Final  EIS/EIR  aocument. 
ADDRESSES:  To  obtain  a  copy  of  the 
Record  of  Decision,  or  for  mrther 


information  on  this  project,  please 
contact:  Ms.  Mari  Hoffinann-Nelson, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
335,  Imperial  Beach.  California  91933, 
Telephone:  (619)  575-1290. 


Based  on  the  Final  Environmental 
Impact  Statement,  public  comment  on 
the  EIS,  and  other  relevant  factors.  I 
approve  the  decision  to  implement  the 
Ti^  Restoration  Program.  Tijuana 
Slough  National  Wildlife  Refine/ 
Tijuana  River  National  Estuarine 
Research  Reserve.  This  docrunent  meets 
the  requirements  for  agency 
decisionmaking  as  provided  by  40  CFR 
part  1505. 

Dated:  July  6. 1993. 

Marvin  L.  Plenert. 

Regional  Director,  Region  1,  U.S.  Fish  and 
Wildlife  Service. 

(FR  Doc  93-16792  Filed  7-14-93;  8:45  am] 
BlUmO  COOe  431»-6B-M 


[DES  93-26] 

Availability  of  Draft  Environmental 
Impact  Statement 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  a  draft 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  reintroduction  of  gray 
wolves  to  Yellowstone  National  Park 
and  central  Idaho. 

DATES:  Comments  will  be  accepted  imtil 
October  15. 1993. 

ADDRESSES:  Comments  would  be  sent  to 
U.S.  Fish  and  Wildlife  Service. 
Yellowstone  National  Park  and  Central 
Idaho.  Gray  Wolf  EIS.  Post  Office  Box 
8017.  Helena.  Montana  59601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Bangs.  U.S.  Fish  and  Wildlife 
Service.  Yellowstone  National  Park  and 
Central  Idaho.  Gray  Wolf  EIS.  Post 
Office  Box  8017,  Helena,  Montana 
59601.  (406)  449-5225. 

SUPPLEMENTARY  INFORMATION:  A  limited 
ninnber  of  individual  copies  of  the  draft 
EIS  may  be  obtained  by  contacting  the 
above  address.  Copies  of  the  smnmary 
draft  EIS  are  also  available. 

Copies  are  also  available  for 
inspection  at  all  Public  and  High  School 
Libraries  in  the  States  of  Montana, 
Idaho,  and  Wyoming.  They  are  also 
available  in  all  Public  Libraries  in 
Seattle,  Washington;  Denver,  Colorado; 
Salt  Lake  Qty,  Utah;  and  Washington, 
DC. 

Public  Hearings  are  scheduled  as 
listed  below: 


Date  Location  | 

August  25,  Bozeman,  Montana,  Mis- 

1993.  soula,  Montana,  Dillon, 

Montana.  i 

August  31.  CkMur  D’Alene,  Idaho,  \ 
1993.  Lewiston,  Idaho,  Idaho 

Falls,  Idaho.  i 

September  1.  Jackson  Hole,  Wyoming,  | 

1993.  Riverton,  Wyoming.  Cody,  ; 

Wyoming. 

September  27,  Cheyenrie,  Wyoming.  Boise,  I 

1993.  Idaho,  Helena,  Montana. 

September  28,  Salt  Lake  City.  Utah.  Se- 
1993.  attie,  Washington,  Den¬ 

ver,  Colorado, 

September  30,  Washington,  D.C. 

1993. _ 

The  exact  time  and  location  of  these 
hearings  will  be  published  in  a  future  I 

notice.  ! 

Dated:  July  9, 1993.  j 

Jonathan  Deason, 

Director,  Office  of  Environmental  Affairs. 

[FR  Doc.  93-16739  Filed  7-14-93;  8:45  am] 


Temporary  Closure  of  Certain  Public 
Lands  In  the  Carson  City  District  for 
Management  of  the  1993  Running  of 
the  V.O.R.RJL  “Fallon  250“  Off- 
Highway  Vehicle  (OHV)  Race 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill  County, 
Nevada,  on  and  adjacent  to  the  1993 
“Fallon  250“  race  course  on  July  31, 
1993.  Access  will  be  limited  to  race 
officials,  entrants,  law  enforcement  and 
emergency  personnel,  BLM  personnel 
monitoring  the  event,  licensed 
permittee(s)  and  right-of-way  grantees. 

SUMMARY:  The  Carson  City  District 
Manager  aimmmces  the  temporary 
closure  of  selected  public  lands  tmder 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  official  running  of  the  1993  “Fallon 
250”  OHV  Race. 

EFFECTIVE  DATE:  July  31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Knight,  Outdoor  Recreation 
Plaimer,  ^rson  City  District  Office, 
1535  Hot  Springs  Road,  suite  300, 
Carson  City,  Nevada  89706-0638. 
Telephone  (702)  885-6100. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Carson  City  District, 
Chiuxhill  Coimty,  Nevada,  will  be 
temporarily  closed  to  public  access  on 
July  31. 1993,  to  protect  persons. 


Approval 


BUJJNQ  CODE  4310-6S4I 
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property,  and  public  land  resources  on 
and  adjacent  to  the  1993  “Fallon  250" 
OHV  race,  permit  number  NV-3414-3- 
15.  Specific  restrictions  and  closure 
information  me  as  follows; 

1.  The  public  lands  to  be  closed  or 
restricted  are  those  lands  adjacent  to 
and  including  roads,  trails  and  washes 
identified  as  the  1993  "Fallon  250" 

OHV  race  course.  These  lands  are 
within  T.17N..  R.30E.;  T.17N..  R.31E.; 
T.16N.;R.30E.;  T.16N.,  R.31E.;  T.16N., 
R32E.;  T.15N.,  R31  VaE.;  T.15N., 

R32E.*.  andT.lSN,,  R33E..  M.D.M.  A 
map  of  the  race  course  may  be  obtained 
fiom  Terry  Kni^t  at  the  contact 
address.  The  event  permittee  is  required 
to  mark  and  monitor  the  race  course 
during  this  closure  period. 

2.  From  9  a.m.  to  11:59  p.m., 

Saturday,  July  31. 1993,  tl^  race  course 
and  those  public  lands  300  feet  to  either 
side  of  the  course  are  closed  to  the 
public,  except  f(^  designated  check 
points  and  spectator  areas. 

3.  Areas  fiom  which  spectators  may 
view  the  event  are  confined  to  the  start/ 
finish  area  in  NEV4  SEV4  Section  9  and 
NWV4  SWV4  Section  10,  T.16N.,  R.  32E.. 
M.D.M.,  md  check  points  1, 2, 3  and  4, 
identified  on  the  map  of  the  race  course. 
All  pid>lic  spectator  vehicles  operating 
witMn  these  designated  areas  shall 
maintam  a  maximum  speed  of  10  MPH. 
Spectators  shall  remain  in  safe  locations 
as  directed  by  event  officials  or  BLM 
persoimel. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
emergmicy  personnel,  or  BLM  personnel 
monitoring  the  event. 

Authority  for  closure  of  puUic  lands 
is  found  in  43  CFR  part  8341, 43  CFR 
part  8364  and  43  Q='R  part  8372.  Any 
person  who  fails  to  comply  with  this 
closure  order  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.7. 

Dated:  June  30. 1993. 

Daniel  L.  jjaoquet. 

Acting  District  Manager. 

(FR  Doc.  93-18718  Filed  7-14-93;  8:45  am] 
aajJNQ  oooc  «io-hc-« 


[NV-OSO-Siei-IO-XFKL:  N-51606] 

Extension  of  Pubiic  Comment  Period 
for  the  Draft  Bedell  Rat  Pipelines 
Righte-ofi-Way  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  comment  pmiod 
extenrion. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  extended  the 
public  comment  period  for  the  Draft 


Environmental  Impact  Statement  (EIS) 
on  the  Bedell  Flat  pipelines  rights-of- 
way.  The  EIS  analyzes  the  impacts  of  a 
proposal  by  WashM  Coiuity,  Nevada, 
for  pipeline  rights-of-way  across  public 
land  to  accommodate  a  portion  of  the 
facilities  needed  for  Washoe  County’s 
project  to  transport  water  hum  eastern 
Honey  Lake  Valley,  Nevada,  through 
BedeU  Flat  to  Lemmon  Valley,  Nevada. 
DATES:  The  comment  period  has  been 
extended  from  July  23. 1993,  to 
September  22. 1993. 

ADDRESSES:  Please  address  written 
comments  to:  James  M.  Phillips, 
Lahontan  Area  Manager,  Bureau  of  Land 
Management,  1535  Hot  Springs  Rd.. 

Suite  300,  Carson  Qty,  NV,  89706-0638. 
FOR  FURTHER  IW^ORMATION  CONTACT: 

David  Loomis.  EIS  Project  Manager,  at 
the  above  address  or  telephone  (702) 
885-6149. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  Draft  EIS  are  available  for  review  at 
public  libraries  in  Wa^oe  County, 
Nevada  and  Lassen  County.  California; 
the  Nevada  State  Lfiirary  in  Carson  City; 
and  the  libraries  of  the  University  of 
Nevada,  Reno:  the  University  of  flevada, 
Las  Vegas;  and  Lassen  Community 
College  in  Susanville,  California.  A 
limit^  number  of  copies  are  available 
from  the  Carson  City  District  Office, 

1535  Hot  Springs  Road,  stiite  300, 

Carson  City,  Nevada,  89706-0638; 
phone  (702)  885-6100.  Public  reading 
copies  are  available  for  review  at  the 
following  BLM  locations. 

Nevada  State  Office,  850  Harvard  Way,  Reno, 
Nevada  89520 

California  State  office,  2800  Cottage  Way, 
room  B-2841.  Sacramento,  California 
95825 

Carson  City  District  Office,  1535  Hot  Springs 
Road,  suite  300,  Carson  City,  Nevada  89706 
Susanville  District  Office,  705  Hall  Street, 
Susanville,  California  96130 
Eagle  Lake  Require  Area,  471-850 
Johnstonville  Drive,  Susanville,  California 
96130 

Dated:  July  8, 1993. 

Billy  R.  Templeton, 

State  Director,  Nevada. 

(FR  Doc.  93-16758  Filed  7-14-93;  8:43  am] 
BHJJNQ  cooe  4)ia-NC-U 


[NV-030-03-4320-2] 

Carson  City  District  Grazing  Advisory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting  of  the  Carson 
City  District  Grazing  Advisory  Board. 

SUMMARY:  The  Carson  City  District 
Crazing  Advisory  Board  will  conduct  a 


range  field  tour  on  August  19, 1993. 
Board  members  will  meet  at  the  Carson 
City  District  Office  located  at  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty. 
Nevada,  at  9  a.m.,  on  the  19th.  The  tour 
is  open  to  the  public.  All  members  of 
the  public  must  provide  their  own 
transportation  and  lundi.  The  primary 
topics  will  be  the  Carson  City  Rangeland 
Success  Story  and  the  evaluation  and 
proposed  Winnemucca  Ranch  Multiple- 
Use  Decision.  Members  of  the  pubiic 
wishing  to  take  part  in  this  tour  should 
notify  ffie  Carson  City  District  Office  no 
later  than  August  10. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Gianola,  Carson  Qty  District, 
Bureau  of  Land  ManagemenL  1535  Hot 
Springs  Road,  suite  300,  Carson  Qty. 
Nevada  89706,  phone:  (703)  885-6140. 

Dated  this  30th  day  of  June.  1993. 

James  W.  Elliott, 

District  Manager,  Carson  City  District 
[FR  Doc.  93-16719  Filed  7-14-93;  8:45  am] 
BIUJNQ  OOOe  4314-HO-M 


(WY-060-S3-432(MH) 

Casper  District  Grazing  Advisory 
Board  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  the  Casper 
District  Grazing  Advisory  Board. 

SUMMARY:  The  Casper  District  Grazing 
Advisory  Board  will  meet  at  8  a.m.  on 
August  10. 1993.  The  meeting  will 
„  convene  at  the  Casper  District  Office. 
1701  East  "E”  Street,  Casper,  Wyoming. 

The  agenda  will  consist  of  a  progress 
report  on  range  improvement  projects. 
The  public  comment  portion  is 
scheduled  for  8:45  a.m.,  or  shortly  after. 
Interested  persons  may  appear  and 
comment  or  submit  written  statements 
for  board  consideration. 

DATES:  August  10,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

To  request  summary  minutes  or  time  on 
the  agenda,  contact:  Kate  Padilla, 
Bureau  of  Land  Management,  1701  East 
"E"  Street,  Casper,  Wyoming  82601, 
(307)  261-7500. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  held  in  accordance  with 
section  3,  Executive  Order  12548  of 
February  14. 1986.  The  meeting  is  opwn 
to  the  pubhc. 

Summary  minutes  of  the  board 
meeting  will  be  maintained  in  the 
district  office  and  will  be  available  for 
public  inspection  within  30  days 
following  the  meeting. 
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Dated:  July  9, 1993. 

MikaKailM, 

District  Manager. 

[FR  Doc.  93-16759  Filed  7-14-93;  8:45  am] 
MiLMO  cooc  asio-aa-M 


[WY-030-0»-4333-01] 

Rowiine  District  Advisory  Council; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting  of  Rawlins 
District  Advisory  Council. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
meeting  and  field  tour  of  the  Rawlins 
District  Advisory  Council. 

DATES:  August  18, 1993,  9  a.m.  to  5  p.m. 
ADDRESSES:  Bureau  of  Land 
Management,  Rawlins  District  Office, 
1300  North  Third  Street,  P.O.  Box  670, 
Rawlins,  Wyoming  82301. 

FOR  FURTHER  StFORMATION  CONTACT: 
Mary  Apple,  Public  Affairs  Specialist, 
Rawlins  District  Office,  Bureau  of  Land 
Management,  P.O.  Box  670,  Rawlins, 
Wyoming  82301,  (307)  324-7171. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  the  Virginian 
Hotel,  Medicine  Bow,  Wyoming  and 
will  proceed  to  a  tour  of  Shirley 
Mountain.  The  agenda  of  the  meeting 
will  include: 

1.  Introduction  and  opening  remarks. 

2.  Review  of  last  Council  meeting. 

3.  Public  comment  period. 

4.  Tour  of  Shirley  Mountain,  discussion 
of  Shirley  Mountain  Management 
Plan  and  other  district  issues. 

The  meeting  and  tour  are  open  to  the 
public.  Anyone  interested  in  attending 
the  meeting  or  making  an  oral 
presentation  should  notify  the  District 
Manager  by  August  2, 1993.  Written 
statements  may  also  be  filed  for  the 
Council’s  consideration.  Summary 
minutes  of  this  meeting  will  be  on  file 
in  the  Rawlins  District  Office  and 
available  for  public  inspection  (during 
regular  business  hours)  within  30  days 
of  the  meeting. 

Dated:  July  6, 1993. 

AlanPiovoii, 

District  Manager. 

(FR  Doc.  93-16720  Filed  7-14-93;  8:45  am] 
MUMO  CODE  4310-a2-M 


[AZ-020-4210-04;  AZA-27950] 

Public  Land  Disposal,  Maricopa 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  realty  action. 

SUMMARY:  All  or  part  of  the  following 
described  sections  containing  federal 
lands  are  being  considered  for  disposal 
by  sale  or  exchange  pvirsuant  to  sections 
203  and  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1076, 43  U.S.C. 
1716. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  3N.,  R.  5  W., 

Sec.  14,  NEV4,  EV^SEV4, 

Sec  22  (All), 

Sec  23,  SV^, 

Sec  25,  (All), 

Sec  26,  WVi, 

Sec  27,  (All), 

Sec.  34,  WV^, 

Sec  35,  WVi. 

Comprising  3,440  acres,  more  or  less. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis.  In  accordance  with  the 
regulations  of  43  CFR  2201.1(b)  and 
2711.1-2(d),  publication  of  this  notice 
will  segregate  the  affected  public  lands 
for  appropriation  imder  the  public  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights  but  not  the 
mineral  leasing  laws  or  from  sale  or 
exchange  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  1976. 

In  addition,  the  lands  will  continue  to 
be  imavailable  for  livestock  grazing 
pursuant  to  the  grazing  regulations  at  43 
CTR4100. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the 
Federal  Register  of  a  notice  of 
termination  of  the  segregation  or  the 
expiration  of  two  years  from  the  date  of 
publication,  whichever  occurs  first. 

For  a  period  of  forty-five  days, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Phoenix  District 
Office,  2015  W.  Deer  Valley  Road, 
Phoenix,  Arizona  85027. 

Dated:  July  7, 1993. 

GIm  Cheniae, 

District  Manager. 

(FR  Doc  93-16791  Filed  7-14-93;  8:45  am] 
BtUiNG  CODE  431»-32-«i 


[NV-030-03-42lb-05;  NVN  56124] 

Realty  Action;  Lease  of  Public  Land  in 
Douglas  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Initiation  of  a  45  day  public 
comment  period  on  the  proposed 
classification  of  public  land  for 
recreation  and  public  purposes. 


SUMMARY:  Pursuant  to  the  authority  in 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.),  a  45 
day  public  comment  period  is  initiated 
on  the  following  land  proposed  to  be 
classified  as  suitable  for  lease  and  sale 
to  Douglas  County  for  a  model  airplane 
flying  field: 

Mt.  Diablo  Meridian,  Nevada 

T.  12  N.,  R.  21  E. 

Sec  18,  SViSViNEV4NWV4. 

Qintaining  10.00  acres. 

SUPPLEMENTARY  INFORMATION:  The 
public  land  is  located  four  miles 
southeast  of  Gardnerville  at  the  Douglas 
County  fairgroxmds.  The  land  is  not 
needed  for  Federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  Those  rights  for  telephone  line 
purposes  granted  to  the  Continental 
Telephone  Company  of  California  by 
Permit  No.  NVN  43319. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing  ^ 
laws. 

DATES:  Interested  parties  may  submit 
comments  on  or  before  August  30, 1993. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Walker  Resource  Area 
Manager,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300, 

Carson  City,  NV  89706-0638.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm,  Walker  Area  Realty 
Specialist,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300, 
Carson  Qty.  NV  89706-0638;  (702)  885- 
6000. 
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Dated;  July  1, 1993. 

S.atWaterWeiM. 

Acting  Walker  Resource  Area  Manager. 

IFR  Doc  93-16721  Filed  7-14-93;  8:45  am] 
BlUiNQ  COOC 


[NV-930-4210-05;  N-«2051] 

Realty  Action:  Lease/Purchase  for 
Recreation  and  Public  Purposes,  Clark 
County.  NV 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Recreation  and  public  purpose 
lease/purchase. 

SUMMARY:  The  following  described 
public  land  in  the  vicinity  of  Glendale. 
Clark  County,  Nevada  has  been 
examined  and  found  suitable  for  lease/ 
purchase  for  recreational  or  public 
purposes  tmder  the  provisions  of  the 
Recroation  and  Pubic  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
Nevada  Department  of  Transportation 
proposes  to  use  the  land  for  a 
maintenance  station  with  equipment 
and  storage  area. 

Mount  Diablo  Meridian,  Nevada 

T.  14  S.,  R  67  E., 

Sec  32:  S^SEiASE’ANWVi. 
SEV4SWV4SEV4NWV4, 
N‘ANEV4NEV4SWV4, 
NEV4NWV4NEV4SWV4. 

Containing  15.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest.  The  lease,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Reflation  and  Pubic  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 

1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  Those  rights  for  an  federal  highway 
which  have  bmn  granted  to  the  Nevada 
Department  of  Transportation  by  Permit 
No.  NEV-052889  under  the  Act  of 
August  27, 1958. 

2.  Those  rights  for  an  interstate 
highway  which  have  been  granted  to  the 
Nevada  Department  of  Transportation 


by  Permit  No.  CC-018310  imder  the  Act 
of  September  14, 1934. 

3.  Those  rights  for  an  interstate 
highway  which  have  been  granted  to  the 
Nevada  Department  of  Transportation 
by  Permit  No.  CC-020826  and  CC- 
020836  under  the  Act  of  January  28, 
1941. 

4.  Those  rights  for  an  interstate 
highway  which  have  been  granted  to  the 
Nevada  Department  of  Transportation 
by  Permit  No.  CC-020886  under  the  Act 
of  October  15, 1940. 

5.  Those  rights  for  a  material  site 
which  have  l^n  granted  to  the  Nevada 
Depiutment  of  Transportation  by  Permit 
No.  N-051854  Under  the  Act  of  August 
28, 1958. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
offrce  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated;  July  2, 1993. 

Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV. 

[FR  Doc.  93-16722  Filed  7-14-93;  8:45  am) 
BILUNQ  CODE  4310-HC-M 


[CA-940-4210-06;  CACA-30123] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
2,042.04  acres  of  public  and  non- 
Federal  lands  in  Lassen  Coimty  to 


protect  the  Ash  Valley  Research  Natural 
Area/ Area  of  Critical  Environmental 
Concern.  The  notice  closes  the  public 
lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  lands  will  remain 
open  to  mineral  leasing. 

DATES:  Comments  should  be  received  by 
October  13, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
State  Director,  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  California  95825. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Beck,  BLM  California  State  Office, 
916-978-4820. 

SUPPLEMENTARY  INFORMATION:  On  May 
25, 1993,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 

{)ublic  land  from  settlement,  sale, 
ocation,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 
T.  37N.,  R.  11  E., 

Sec.  5.  lots  1,  2,  4,  SV2NEy4.  SWV4NWV4, 
SWV4,  and  WviSEV4: 

Sec.  8,  WV2NEV4.  NV4NWV4,  and  SVi; 

Sec.  9.  NEV4SWV4,  S’/iSWV4,  and  SE’A. 

T.  38N.,  R.  11  E., 

Sec.  32,  SWV4SWV4,  and  SEV4SEV4. 

The  area  described  contains  1,321.51  acres 
in  Lassen  County. 

The  petition  was  also  approved 
allowing  the  Bureau  of  Ltmd 
Management  to  file  an  application  to 
withdraw  the  following  described 
Federal  minerals  (private  surface)  from 
the  mining  laws.  In  the  event  the 
following  private  lands  return  to  Federal 
ownership,  the  surface  estate  would  also 
become  subject  to  the  withdrawal. 

Mount  Diablo  Meridian 
T.  37N.,  R  11  E., 

Sec.  4,  SWV4NWV4: 

Sec.  5,  EV2SEV4; 

Sec.  8,  EV2NEV4: 

Sec.  9,  NWV4NWV4,  SV2NWV4,  and 
NWV4SWV4. 

The  areas  described  aggregate  360  acres  in 
Lassen  County. 

The  petition  was  also  approved 
allowing  the  Bureau  of  Lwd 
Management  to  file  an  application  to 
withdraw  the  following  described  non- 
Federal  lands  (private  surface  and 
private  minerals).  In  the  event  the  non 
Federal  lands  (private  surface  and 
private  minerals)  return  to  Federal 
ownership,  the  lands  would  become 
subject  to  the  withdrawal. 

T.  37N,,  R  11  E., 

Sec.  4,  WV2SWV4: 

Sec.  5,  lot  3  and  SEV4NWV4; 

Sec.  8.  SV1NWV4; 

Sec.  9,  NEV4NWV4. 

T.  38  N.,  R.  11  E., 
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Sec  32.  SEV4SWV1  and  SWViSEVi. 

The  araet  described  aggregate  360.53  acres 
in  Lassen  Cotmty. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  and  preserve 
the  rare  and  sensitive  plants  and  other 
unique  resoiuce  values  of  the  Ash 
Valley  Research  Natural  Area/ Area  of 
Criti(^  Environmental  Concern. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in 
connections  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  to  the  California  State  Director 
of  the  Bureau  of  Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afl^orded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
propos^  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  fit>m  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 

{>ublished  in  the  Federal  Register  at 
east  30  days  before  the  schooled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  other  discretionary  land 
use  authorizations  of  a  temporary 
nature. 

Dated:  july  2, 1993. 

Dianna  L.  Storey, 

Acting  Chief,  Lands  Section. 

[FR  Doc.  93-16723  Piled  7-14-93;  8:45  am] 

BMUNO  CODE  431  e-«MI 


[OR-843-4210-06;  GP3-297;  ORE-016183] 

Proposed  Continuation  of  V/lthdrawal; 
Oregon;  Correction 

The  land  description  in  FR  Doc.  93- 
7550,  published  on  page  17280,  in  the 
issue  of  Thursday.  April  1, 1993,  is 
hereby  corrected  as  follows; 

On  page  17280,  imder  Darby  Creek 
recreation  site  reads  “Sec.  15“,  and  is 
corrected  to  read  “Sec.  35“. 


Issued:  July  12. 1993. 

By  order  of  the  Commission. 

Donna  R.  Kodmke 


Dated:  July  2, 1993. 

Champ  C  Vaughan, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  93-16724  Filed  7-14-93;  8:45  am] 
aajjNQ  cooe  4310-33-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigation  No.  731-TAr-S72  (FInaO] 

Certain  Special  Quality  Carbon  and 
Alloy  Hot-Rolled  Steel  Bars  and 
Semifinished  Products  From  Brazil 

Determination 

On  the  basis  of  the  record  >  developed 
in  the  subject  investigation,  the 
Commission  imanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1673d(b))  (the 
Act),  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Brazil  of 
certain  special  quality  carbon  and  alloy 
hot-rolled  steel  bars  and  semifinished 
products,  provided  for  in  suNieadings 
7207.11.00,  7207.12.00,  7207.19.00, 
7207.20.00,  7214.30.00,  7214.40.00, 
7214.50.00,  7214.60.00,  7224.10.00, 
7224.90.00,  and  7228.30.80  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  foimd  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  January  11. 1993, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  special  quality  carbon 
and  alloy  hot-rolled  steel  bars  and 
semifinished  products  from  Brazil  were 
being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
1673b(b)).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  February  3, 1993  (58  FR 
6976).  The  hearing  was  held  in 
WasUngton,  DC,  on  June  2, 1993,  and 
all  persons  who  requested  the 
opportimity  were  permitted  to  appear  in 
person  or  by  counsel. 


■  The  record  U  defined  in  sec  207.2(1)  of  the 
Commissioo’s  Rules  of  Practice  and  Procedure  (19 
CFR  §207.2(0). 


Secretary. 

[FR  Doc.  93-16805  Filed  7-14-93;  8:45  am] 


Sputtered  Carbon  Coated  Computer 
Disks  and  Products  Containing  Same, 
Including  Disk  Drives;  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Ckmunission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  Lavestigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Seagate  Technology.  Inc. 

SUPPLEMENTARY  MFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission’s  rules,  the  presiding 
officer’s  initial  determination  wiU 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  July  9, 1993. 

copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
commission’s  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 


BAiJNa  CODE  7D2IM12-P 


pnvestigation  No.  337-TA-350] 
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directed  to  the  Secretary  to  the 
Commission  and  must  hiclude  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne.  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  July  9, 1993. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretary. 

(FR  Doc.  93-16806  Filed  7-4-93;  8:45  am) 
BIUJNQ  CODE  702IHa-P 

INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  2(M23,  (202)  927-5750  or  (202)  927- 
6212. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-6  (Sub-No.  250X)  Burlington 
Northern  RR.  Co. — Abandonment 
Exemption — in  Okanogan  County,  WA. 
EA  available  July  9, 1993. 

AB-55  (Sub-No.  409X1,  CSX 
Transportation,  Inc. — ^Abandonment 
Exemption — in  Richmond  County,  NC. 
EA  available  July  9, 1993. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability; 

Sidney  L.  Strickland,  )r.. 

Secretary. 

[FR  Doc.  93-16771  Filed  7-14-93;  8:45aml 
BILUNa  CODE  703S-01-M 

[Finance  Docket  No.  32309] 

New  Hampshire  Central  Railroad,  Inc. 
Modified  Rail  Certificate 

On  Jime  3, 1993,  the  New  Hampshire 
Central  Railed,  Inc.  (NHCR)  filed  a 
notice  for  a  modified  rail  certificate  of 
public  convenience  and  necessity  to 


operate  22.96  miles  or  rail  line  between 
milepost  00.00  (MP  MEC-131.75)  at 
Norm  Stratford,  NH  and  milepost  22.96 
(MP  MEC-154.71)  at  Beecher  Falls,  VT. 

The  line  of  rail  is  owned  by  ffie  State 
of  New  Hampshire  (State).i  IWCR  has 
entered  into  a  5-year  agreement  wiffi  ffie 
State  to  commence  operations  over  ffiat 
portion  of  the  line  between  milepost 
00.00  (MP  MEC-131.75)  at  North 
Stratford,  NH  and  milepost  09.25  (MP 
MEC-141.00)  at  Colmnbia  Bridge,  NH,  a 
distance  of  9.25  miles.  NHCR  was  to 
commence  operations  on  or  about  Jime 
1, 1993.  Shoidd  traffic  warrant,  a 
supplemental  agreement  will  be  entered 
into  by  ffie  parties  for  operations  by 
NHCR  over  ffiat  portion  of  ffie  rail  line 
between  milepost  09.25  (MP  MEC- 
141.00)  at  Columbia  Bridge,  NH  and 
milepost  22.96  (MP-MEC-154.71)  at 
Beecher  Falls,  VT. 

The  line  of  railroad  has  been  operated 
by  me  Norm  Stratford  Railroad 
Corporation  (NSRC)  pursuant  to  a 
certificate  and  decision,  in  Finance 
Docket  No.  28553,  North  Stratford 
Railroad  Corporation — Operation — ^At 
Noith  Stratford,  New  Hampshire,  and 
Beecher  Falls,  VT  (not  printed),  served 
October  17, 1978.  NSRC  apparently 
ceased  most  operations  in  the  Spring  of 
1989  because  of  a  diversion  of  traffic  to 
motor  carriers  by  its  principal  customer, 
Ethan  Allen  Furniture  Co.,  and  because 
of  an  embargo  on  me  line.  Our  records 
show  mat  NSRC  has  never  sought 
Commission  approval  to  discontinue 
operations.  Consequently  NSRC  retains 
its  common  carrier  obligation  to  provide 
freight  service.2 

Ihis  decision  results  in  boffi  NSRC 
and  NHCR  being  aumorized  to  operate 
me  line.  However,  we  are  not  concerned 
that  two  carriers  are  “authorized”  to 
operate  ffie  line,  given  mat  mere  is  no 
evidence  of  reco^  indicating  mat  future 
operations  will  be  conducted  by  more 
man  one  carrier  at  a  time.  Cf.  Finance 
Docket  No.  32162,  Indiana  Hi-Rail 
Corp. — ^Lease  and  Operation 
Exemption — ^Norfolk  and  Western 
Railway  (not  printed),  served  March  31, 
1993,  and  Finance  Docket  No.  32049,  et 
ai,  Cheamam  County  Rail  Aumority 

1  The  involved  line  of  railroad  is  a  portion  of  the 
Maine  Central  Railroad  Company  line  approved  for 
abandonment  in  Docket  No.  AB-43,  Maine  Central 
Railroad  Company — Abandonment  Between 
Carroll,  New  Hampshire,  and  Canaan,  Vermont,  in 
Coos  Coimty,  New  Hampshire,  and  Essex  County, 
Vwmont  (not  printed),  s^ed  )une  16, 1976.  A 
certiBcate  of  diandonment,  sulqect  to  the  sale  of  the 
involved  line  to  the  State  of  New  Hampshire,  was 
served  January  27, 1977. 

>  If  NSRC  has  discontinued  its  operations  and 
wants  to  be  relieved  from  its  common  carrier 
obligation,  it  must  6ie  an  appropriate  application 
for  ^scontinuance  under  49  U.S.C  10903  and 
10904  or  seek  an  exemption. 


"Application  and  Petition”  for  Adverse 
Discontinuance  (not  printed),  served 
Ai^gust  31, 1992. 

The  Commission  will  serve  a  copy  of 
mis  notice  on  me  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
subscribing  to  me  car-service  and  car- 
hire  agreement,  and  on  me  American 
Short  Line  Railroad  Association. 

Dated:  July  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc  93-16770  Filed  7-14-93;  8:45  am) 
BttJJNG  CODE  703S-01-M 

[DockM  No.  AB-6;  Sub-No.  347X1 

Burlington  Northern  Railroad 
Company — Abandonment  and 
Discontinuance  of  Trackage  Rights 
Exemptiorv— In  Greene,  Sumter, 
Choctaw,  Washington,  and  Mobile 
Counties,  AI 

AGENCY:  Interstate  C^ommerce 
(Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  me  prior  approval  requirements  of 
49  U.S.C  10903-10904  me 
abandonment  by  Burlington  Normern 
Railroad  (Dompany  of  a  123.40-mile  rail 
line  between  milepost  728.0,  at  or  near 
York,  and  milepost  851.40,  at  or  near 
Bucks,  in  Sumter,  Choctaw, 

Washington,  and  Mobile  Counties,  AL, 
and  me  discontinuance  of  its  trackage 
rights  over  27.32  miles  of  Norfolk 
Soumern  line  between  milepost  240.90, 
at  or  near  Boligee,  and  milepost  268.22, 
at  or  near  York,  in  Greene  and  Sumter 
Coimties,  AL,  subject  to  standard  labor 
protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  mis 
exemption  will  be  effective  on  August 
14, 1993.  Formal  expressions  of  intent 
to  file  cm  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  >  must  be 
filed  by  July  25, 1993,  petitions  to  stay 
must  be  fil^  by  July  30, 1993,  requests 
for  a  public  use  condition  conforming  to 
49  CFR  1152.28(a)(2)  must  be  filed  by 
August  4, 1993,  and  petitions  to  reopen 
must  be  filed  by  August  9, 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  347X)  to  (1) 
Office  of  me  Secretary,  (3ase  (Control 
Branch,  Interstate  Commerce 
Ckimmission,  Washington,  DC  20423, 

>  See  Exempt,  of  Bail  Abandonment— Offers  of 
Finan.  Assist.,  4 1.CC.2d  164  (1987). 
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and  (2)  Sarah  J.  Whitley,  Burlington 
Northern  Railed  Company,  3800 
Continental  Plaza,  777  Main  Street,  Fort 
Worth,  TX  76102. 

FOR  FURTTRER  MF0RIIAT10N  CONTACT: 
Donald  J.  Shaw  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 

Additional  information  ia  cmitained  in 
the  Conunission’s  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pi(^  up  in  person  horn:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  £)C  20423.  Telephone: 

(202)  289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  927-5721.) 

Decided:  July  6, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chainnan  Simmons.  Ccunmissioners 
Phillips,  Philbin,  and  Walden. 

Sidney  L.  Strickland,  Jr., 

Secretaiy. 

(FR  Dot  93-16772  Filed  7-14-93,  8:45  am) 
BIUJNQ  COOK  TSM-ai-P 


DEPARTMENT  OF  JUSTICE 

Lxxlglng  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  United  States 
V.  Union  Tank  Car  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029  (July 
17, 1973),  notice  is  hereby  given  that  on 
July  6, 1993,  a  proposed  Consent  Decree 
in  United  States  of  America  v.  Union 
Tank  Car  Company,  Civil  Action  No. 
CV91-2100,  was  Iraged  with  the  United 
States  District  Court  for  the  Western 
District  of  Louisiana. 

In  1991,  a  Complaint  in  this  action 
was  filed  by  the  United  States  of 
America  against  Union  Tank  Car 
Company  under  sections  301  and  309(a) 
of  the  Clean  Water  Act,  33  U.S  C  1311 
and  1319(a),  in  connection  with  Union 
Tank  Car’s  discharge  of  pollutants  into 
navigable  waters  of  the  United  States  at 
its  facility  located  near  Ville  Platte, 
Louisiana. 

The  proposed  Consent  Decree  entered 
between  the  United  States  and  Union 
Tank  Car  provides  for  payment  of  a  dvil 
penalty  in  the  amount  of  $350,000  to  the 
United  States.  The  Consent  Decree  also 
requires  the  defendant  to  construct  a 
wastewater  treatment  plant  on  its 
facility  and  to  finance  a  sewer 
connectiim  between  its  facility  and  the 
City  of  Ville  Platte  Publicly  Owned 
Treatment  Works,  fiN  dispel  of  the 
defendant's  sanitary  and  industrial 
wastewater  generated  at  its  facility. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 


date  of  publication  of  this  notice, 
written  comments  relating  to  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natiuel  Resources  Division,  Department 
of  Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  United  States  v.  Union 
Tank  Car  Company,  DOJ  Ref.  No.  90-5- 
1-1-3211. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United  ~ 
States  Attorney  General,  Western 
Ehstrict  of  Louisiana,  FNB  Tower,  600 
Jefierson  Street,  suite  1000,  Lafayette, 
Louisiana  70501-7502,  the  Region  VI 
Office  of  the  Environmental  Protection 
Agency.  1445  Ross  Avenue,  Dallas, 
Texas  75202;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
horn  the  Consent  Decree  Library,  1 120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC  20005  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $5.25 
(25  cents  per  page  reproduction  charge) 
payable  to  the  Consent  Decree  Library. 
Myics  E.  Flint, 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division 
[FR  Doc.  93-16725  Filed  7-14-93;  8:45  am] 
BHJJNO  coos  44ie-S1-M 


Antitrust  Division 

Pursuant  to  the  National  Cooperative 
Research  Act  of  1984 — National 
Information  Technology  Center  of 
Maryland,  Inc. 

Notice  is  hereby  given  that,  on  June  8, 
1993,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S  C.  4301  et  seq.  ("the  Act”), 
the  National  Information  Te^nology 
Center  of  Maryland,  Inc.,  (“NrrC”)rnas 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  companies 
have  become  members  of  NTTC:  Ballard, 
Spahr,  Andrews  ft  Ingersoll, 
Washington,  DC;  Blue  Cross  and  Blue 
Shield  of  Rhode  Island.  Providence.  RI; 
Bryan  Cave,  Washington,  DC,  Dayton  T. 
Brown.  Inc.,  Bohemia,  NY;  Khafiie 
Systems  International,  Inc.,  Silver 
Spring,  MD;  landmark  Systems 
Corporation,  Vienna,  VA;  Man  Made 


Systems,  Ellicott  City,  MD;  Martin 
Marietta  Laboratories  of  the  Martin 
Marietta  Corporation,  Baltimore,  MD; 
OAO  Corporation,  Greenbelt,  MD;  The 
World  Bank,  Washington,  DC,  U.S. 

West,  Inc.,  Advanced  Tec^ology 
Division,  Boulder,  CO. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  researcii  project. 
Membership  in  this  group  research 
project  remains  open,  and  NITC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  12, 1991,  NITC,  then 
known  as  the  Marylcmd  Information 
Technologies  Center,  Inc.,  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  22, 1991,  (56  TO  54,586). 

The  last  notification  was  filed  with 
the  Department  on  March  10. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  of  April  22, 1993,  (58  TO  21,598). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  93-16789  Filed  7-14-93;  8:45  am] 
BiujNo  cooe  44ie-ei-M 


Immigration  and  Naturalization  Sarvlca 

[INS  No.  1626-93] 

Intent  to  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  for 
Operations  of  Joint  Task  Force  Six 

AGENCY:  The  Immigration  and 
Naturalization  Service,  Justice.  Joint 
Task  Force  Six  (jTF-6),  Environmental 
Protection  Agency. 

ACTION:  Notice  of  intent. 

SUMMARY:  This  Notice  is  to  announce 
the  preparation  of  a  Draft  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  anticipated  activities  and  effects  > 
of  [Department  of  Defense  Joint  Task 
Force  Six  (JTF-6)  in  support  of  the 
Immigration  and  Naturalization  Service 
(INS).  Anticipated  activities  might 
include:  reconnaissance  operations, 
building  and  renovation  of  roads  and 
radio  towers  along  the  United  States 
southwest  land  border. 

OATES:  To  be  considered  in  the  Draft 
PEIS,  written  comments  and  suggestions 
should  be  received  not  later  than  August 
30. 1993. 

ADDRESSES:  To  be  included  on  the 
current  mailing  list  or  to  forward 
written  comments,  please  write  to  the 
following  address:  U.S.  Army  Corps  of 
Engineers,  Fort  Worth  District,  ATTN* 
CESWF-PL-RE  (Eric  Verwers),  P.O.  Box 
17300,  Fort  Worth,  Texas  76102-0300 
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FOR  FURTHER  MFORHATION  CONTACT: 

Eric  Verwers,  Environmental  Resource 
Specialist.  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  17300, 819  Tavlor 
Street,  Forth  Worth,  TX  76102-0300, 
telephone  (817)  334-3246. 

SUPPLEMENTARY  WFORMATION: 
Background 

Since  the  late  1800’s,  the  Immigration 
and  Naturalization  Service  (INS)  has 
been  responsible  for  the  protection  of 
the  Nation's  borders  from  smuggling 
and  unlawful  entry  of  illegal  aliens  into 
the  United  States.  This  task  has 
primarily  been  accomplished  by  the 
Border  Patrol.  Because  of  the  increase  in 
drug  smuggling  operations,  the  Border 
Patrol  has  been  designated  the  primary 
law  enforcement  agency  responsible  for 
narcotics  interdiction  between  all  of  the 
United  States  land  ports  of  entry. 

JTF-6  was  activated  November  13, 
1989,  at  Fort  Bliss,  Texas  by  the 
Secretary  of  Defense  in  accordance  with 
the  President’s  National  Drug  Control 
Strategy.  The  thrust  of  this  program  is 
the  use  of  Department  of  Defense 
training  resources  in  the  support  of 
agencies  responsible  for  the  Hght  against 
illegal  drugs. 

l^e  mission  of  JTF-6  is  to  plan  and 
coordinate  milita^  operations  and 
training  along  the  United  States 
southwest  land  border  in  support  of 
counterdrug  activities  by  Federal.  State, 
and  local  law  enforcement  agencies,  as 
requested  through  Operation  Alliance 
and  approved  by  the  Secretary  of 
Defense  or  a  designated  representative. 
The  actions  performed  by  JTF-6 
personnel  are  quite  divOTse,  ranging 
from  recoimaissance  operations  to  the 
building  and  renovation  of  roads  and 
radio  towers. 

Alternative"  No  Action. 

Scope:  The  PEIS  will  provide  a 
general  assessment  of  the  expected 
impacts  from  the  various  types  of  JTF- 
6  activities,  includingpossible 
cumulative  impacts.  The  PEIS  will 
develop  procedures  that  will  identify 
the  need  for  dociunentation  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  Public  Law  91-190,  as  amended, 
for  other  specific  activities  as  they 
occur. 

The  INS  and  other  Federal,  state,  and 
local  law  enforcement  agencies  will  be 
able  to  develop  supplemental  PEISs  or 
incorporate  the  P^  to  a  site  specific 
Environmental  Assessment,  as  allowed 
by  NEPA.  for  activities  or  locations  not 
specifically  addressed  in  the  PEIS. 
Approximately  75%  of  the  JTF-6 
a^ons  that  require  environmental 
assessment  are  for  the  INS. 


Invitation  to  Participate/Scoping 
Process  Comments  received  as  a  result 
of  this  notice  will  be  used  to  assist  INS 
in  identifying  impacts  to  the  quality  of 
the  human  environment.  Scoping 
meetings  will  be  held  along  the  United 
States-Mexico  Border  to  idratify 
alternatives  and  significant  issues 
related  to  the  proposed  action.  Times 
and  dates  will  be  published  in  local 
newspapers  and  made  available  to 
current  mailing  lists.  Individuals  or 
organizations  may  participate  in  the 
scoping  process  by  providing  written 
comments  or  by  attending  the  scoping 
meetings. 

Dated:  July  8, 1993. 

Quis  Sale, 

Acting  Commissioner,  Immigration  end 
Naturalization  Service. 

IFR  Doc.  93-16786  Filed  7-14-93;  8  45  am) 
aaxeiG  cooc  44io-te-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors  of  the 
Developmental  Mechanisms  Program; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name- Committee  of  Visitors  of  the 
Developmental  Mechanisms  Program; 

Division  of  Integrative  Biology  and 
Neuroscience. 

Date  and  Time  August  4-6, 1993;  8:30 
a.m.-S  p.m.  each  day. 

Place.  Room  1243,  NSF,  1800  G  Street, 

NW.,  Washington,  DC 

Type  of  Meeting:  Qosed. 

Contact  Parson:  Dr  Bruce  Umminger, 
Division  Director,  Division  of  Integrative 
Biology  and  Neuroscience,  Room  321, 
National  Science  Foundation,  1800  G  St. 

NW..  Washington.  DC  20550.  Telephone: 

(202)  357-7905. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (OOV)  review, 
including  examination  of  decisions  on 
propxisals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda.  To  provide  oversight  review  of  the 
Departmental  Mechanisms  Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  hann  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  5S2b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 


Dated:  July  12, 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-16807  Filed  7-14-93;  8:45  ami 
BiujNO  cooc  Tsas  01  m 


Ocean  Sciences  Review  Panel;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Ocean  Sciences  Review  Panel. 

Date  and  Time:  August  3-4, 1993, 9  a.m. 

Place.  St.  James  Hotel,  950  24tb  St.,  NW, 
Washington,  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Paul  Dauphin,  National 
Science  FoundaUon,  1800  G  St  NW., 
Washington,  DC  20550.  Telephone:  (202) 
357-7837. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda  To  review  and  evaluate  Ocean 
Drilling  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  12. 1993. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-16808  Filed  7-14-93, 8:45  am) 
BIUJNO  COOC  7S6B-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting 

Name  Spiecial  Emphasis  Panel  in 
Undergraduate  Education. 

Date  And  Time  August  17, 1993;  7.30  a.m. 
to  9  p.m.;  August  18. 1993;  8:30  a.m.  to  5 
p.m.;  August  19, 1993;  8:30  a.m.  to  5  pjn.; 
August  20, 1993',  8.30  a.m.  to  5  p.m. 

Place  The  Grand  Hotel,  2350  M  Street, 
NW.,  Washington.  DC  20037. 

Type  Of  Meeting:  Closed. 

Contact  Person.  Dr  Terry  Woodin,  Program 
Director;  National  Science  Foundation;  1800 
G  Street,  NW.,  room  1210;  Washington,  DC; 
Telephone:  (202)  357-7051 

Purpose  Of  Meeting.  To  provide  advice  and 
recommendations  concerning  propose’ 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  puoposals  submitted  to  the 
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Collaborative*  for  Excellence  in  Teacher 
Preparation  program. 

Heason  for  Ctosi/ig.'The  proposals  being 
reviewed  include  ii^ormatton  of  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  Information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b.  (cK4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  July  12, 1993. 

M.  Rebecca  Winkler, 

Coamutteo  Management  Officer. 

[FR  Doc.  93-16830  Filed  7-14-93;  8:45  am] 
■UJNO  COM  7HS-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Circular  A-25,  “Uaar  Charges" 

AGENCY:  Office  of  Management  and 
Budget,  Exectitive  Office  of  the 
President. 

ACTION:  Revision  of  Circular  No.  A-25, 
“User  Charges” 

SUMMARY:  Circular  No.  A-25  establishes 
guidelines  for  Federal  agencies  to  assess 
fees  for  Government  services  and  for  the 
sale  or  use  of  Government  property  or 
resources. 

EFFECTIVE  DATE:  July  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Saunders,  Budget  Analysis 
Branch,  Room  6025,  New  Executive 
Office  Building,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  charging  user  fees  is 
provided  by  Title  V  of  the  Independent 
Office  Appropriations  Act  of  1952 
(lOAA),  codified  at  31  U.S.C.  9701. 
Circular  No.  A-25  was  last  issued  in 
1959.  This  revision  is  consistent  with 
the  authority  provided  in  Title  V  of  the 
lOAA,  as  interpreted  by  the  courts,  and 
is  not  intended  to  expand  this  authority. 
Rather  the  revision  seeks  only  to  clarify 
Federal  policy  in  light  of  thirty  years  of 
experience  and  to  update  the 
procedures  by  which  agencies  are  to 
institute  charges. 

With  the  printing  of  this  Qrcular  in 
final  form,  the  Office  of  Management 
and  Budget  (OMB)  expects  agencies  to 
develop  regulations  and/or  legislation, 
as  appropriate,  implementing  its 
guidance  in  setting  new  user  fees  or 
revising  existing  fees. 

ChangM  Adopted  in  the  Final  Revision 

This  document  makes  the  following 
changes  and  revisions  to  Circular  A-25, 
last  published  in  September  1959; 

1.  Charges  should  be  set  based  on 
market  conditions  for  products  and 


services  provided  by  business-type 
activities  while  chafes  for  all  other 
government  services  or  products  should 
be  based  on  full-cost  recovery.  Section 
6a(2)(b),  which  provides  for  market 
prices  for  business-type  activities,  is 
cased  on  section  3b  of  the  1959  Circular, 
which  provided  for  market  prices  for  the 
sale  OT  lease  of  federally  owned 
resources  or  property.  Such  pricing  was 
upheld  in  Yosemite  Park  ana  Curry  Co. 
V.  United  States.  686  F.2d  925, 932-35 
(Ct.  Cl.  1982). 

2.  Whenever  possible,  charges  should 
be  set  as  rates  rather  than  fixed  dollar 
amoimts  in  order  to  reflect  changes  in 
costs  to  the  Government  or  changes  in 
market  prices  of  the  property,  resource 
or  service  provided. 

3.  As  has  always  been  the  case,  user 
charges  should  bie  assessed  when  a 
service  provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  general  public.  Compare 
section  6a(l),  (4)  of  the  revised  Circular 
with  Section  3a(l)-(2)  of  the  1959 
Circular.  This  revision  to  the  Circular 
adds  language — in  section  6a(3) — to 
make  explicit  several  principles  that 
have  been  inherent  in  this  general  test. 
For  example,  the  update  makes  clear 
that,  when  the  general  public  also 
receives  “incidental"  benefits,  the  user 
charge  should  recover  full  cost  rather 
than  a  prorated  amoimt.  Section  6a(3)  is 
discussed  further  below  (see  Comments 
Received). 

4.  The  number  of  specified  exceptions 
Federal  agencies  can  grant  to  the  general 
guidelines  is  reduced.  However, 
agencies  may  recommend  additional 
exceptions  subject  to  OMB  approval. 

5.  This  revision  encourages  agency 
review  of  specific  statutory  authority,  in 
addition  to  the  generic  Independent 
Offices  Appropriations  Act,  to 
determine  whether  the  authority  for 
implementation  of  any  desired  fee 
exists. 

6.  A  new  section  is  included  on 
developing  legislation  when  legal 
impediments  to  user  charges  exist.  This 
section  also  includes  a  discussion  of  the 
conditioiis  under  which  the  appropriate 
legislative  proposal  would  be  an  excise 
tax  rather  than  a  user  charge. 

8.  Agencies  are  directed  to  review 
charges  biennially  and  update  them  as 
necessary. 

Comments  Received 

Notice  of  the  proposed  revision  was 
published  for  comment  in  the  Federal 
Register  on  January  21, 1992  (57  FR 
2293).  Comments  from  concerned 
parties  were  due  by  February  15, 1992. 
OMB  received  15  comments  from 
Federal  agencies,  interest  groups  and 
private  industry. 


1.  Several  commenters  objected  to 
proposed  section  6a(3).  They  contended 
that  it  departs  from  the  test  in  the  1959 
Circular  for  when  user  charges  should 
be  assessed  (section  3a(l)-(2)).  They 
also  contended  that  it  sets  forth  an 
inappropriate  standard  under  which  a 
user  charge  would  be  assessed  for  a 
service  that  not  only  provides  a  special 
benefit  to  identifiable  recipients  but  also 
provides  incidental  benefits  to  the 
general  public. 

Contrary  to  the  commenters’ 
objections,  section  6a(3)  does  not  depart 
from  the  traditional  test  in  the  Circular 
for  when  user  charges  should  be 
assessed,  and  it  does  not  establish  an 
inappropriate  standard  for  assessing 
user  charges.  Rather,  as  explained 
below,  section  6a(3)  states  explicitly 
principles  that  have  been  inherent  in 
the  Qrcular,  been  applied  by  agencies 
over  the  years  in  assessing  user  charges, 
and  been  upheld  by  the  courts  when 
those  user  charges  were  challenged. 
Accordingly,  we  have  adopted  section 
6a(3)  in  this  revision  to  the  Circular. 

Foremost  among  the  principles  stated 
in  section  6at3)  is  that  agencies  shall 
assess  a  user  charge  for  services  that 
provide  special  benefits  to  an 
identifiable  recipient  even  when  those 
services  also  provide  incidental  benefits 
to  the  general  public.  This  principle 
proceed  frt>m  the  general  test  for  when 
user  charges  should  be  assessed,  which 
had  been  in  section  3a(l)-(2)  of  the  1959 
Qrcular  and  is  now  in  section  6a(l),  (4). 
Under  this  test,  a  charge  will  be 
assessed  when  a  service  provides 
special  benefits  to  an  identifiable 
recipient  beyond  those  that  accrue  to 
the  general  public,  but  will  not  be 
assessed  when  the  identification  of  the 
specific  beneficiary  is  obscrire  and  the 
service  can  be  considered  primarily  as 
benefitting  broadly  the  general  public. 
This  test  was  upheld  by  the  Supreme 
Court  in  FPC  v.  New  England  Power  Co., 
415  U.S.  345,  349-51  (1974)  (citing 
Circular  No,  A-25). 

Applying  this  test,  agencies  over  the 
years  have  assessed  niunerous  user 
charges  for  services  that  not  only 
provide  special  benefits  to  identifiable 
recipients,  but  also  provide  incidental 
benefits  to  the  public.  This  is  evident 
frum  the  number  of  court  cases  in  which 
a  party  challenged  a  user  charge  and  in 
so  doing  advanced  the  argument  offered 
by  the  commenters.  namely,  that — as 
one  court  characterized  the  challengers’ 
argument-— “the  public  interest  in  these 
activities  is  so  strong  that  it  is  unfair  to 
assess  any  of  their  cost  against  any 
private  party."  Electronic  Industries 
Ass'n  V.  FCC,  554  F.2d  1109, 1113  (D.C. 
Qr.  1976).  As  the  courts  have 
recogniz^,  if  this  argument  were  valid. 
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it  “would  mean  that  no  federal  agency 
could  assess  any  fees,  since  all  public 
agencies  are  constituted  in  the  public 
interest.”  Mississippi  Power  6r  Ught  Co. 

V.  NRC,  601  F.2d  223,  229  (5th  Qr. 

1979),  cert,  denied.  444  U.S.  1102 
(1980). 

Since  such  a  result  would  be  plainly 
inconsistent  with  Congress* 
authorization  of  user  oiarges  in  the 
iOAA  and  other  statutes,  the  courts  have 
consistently  rejected  the  aigmnont.  See 
Ayuda.  Inc.  v.  Attorney  General.  848 
F.2d  1297, 1300  (D.C  Or.  1988)  ("Such 
fees  may  be  assessed  even  when  the 
service  redounds  in  part  to  the  benefit 
of  the  public  as  a  whole.”);  Phillips 
Petroleum  Co.  v.  FERC.  786  F.2d  370, 

376  (10th  Or.),  cert,  denied.  479  U.S. 

823  (1986)  (“where  an  agency  performs 
a  service  from  which  a  regulated  entity 
derives  a  'special  benefit,’  it  may  charge 
a  fee,  evoi  though  the  public  also 
benefits”);  Mississippi  Power  &•  Light  Co. 
V.  NRC.  601  F.2d  at  227-29;  Electronic 
Industries  Ass'n  v.  PCC.  554  F.2d  at 
1114  n.l2, 1115-16;  National  Cable 
Television  Ass’n.  Inc.  v.  FCC,  554  F.2d 
1094, 1103  P.C.  Qr.  1976). 

Se^on  6a(3)  also  states  the  related 
principle  that,  for  a  service  that 
provides  incidental  benefits  to  the 
public,  the  agency  should  not  pro-rate 
the  user  charge  by  allocating  any  part  of 
it  to  the  public,  but  instead  should 
charge  those  identifiable  recipients  who 
receive  the  special  benefit  the  full  cost 
of  rendering  the  service.  This  principle 
follows  from  the  direction  in  section 
3a(l)  of  the  1959  Circular  that  “a  charge 
should  be  imposed  to  recover  the  full 
cost  to  the  Federal  Government  of 
rendering  that  service.” 

This  principle  of  full-cost  recovery  is 
essentid  to  a^evii^  the  aim  of  user 
charge  statutes  such  as  the  IOAA.  As 
one  court  etmlained,  requiring  an 
allocation  of  costs  “womd  saddle 
agencies  with  the  impossible  task  of 
sorting  out  public  from  private  benefits, 
with  the  likely  result  that  most  agency 
fees  would  be  reduced  to  mere  t^ens.” 
Mississlopi  Power  S’  Li^t  Co.  v.  NRC. 
601  F.2d  at  230.  Accordingly,  the  courts 
have  upheld  user  charges  implementing 
the  Circular’s  principle  of  full-cost 
recdVery.  See  Central  S’  Southern  Motor 
Freight  Tariff  Ass'n  v.  United  States. 

777  F.2d  722,  732  (D.C  Cir.  1985)  (“If 
the  asserted  public  benefits  are  the 
necessary  consequeime  of  the  agency’s 
provisicm  of  the  relevant  private 
benefits,  then  the  public  benefits  are  not 
independent,  and  the  agencry  would 
therefore  not  need  to  allocate  any  costs 
to  the  public.”);  Mississippi  Power  Sr 
U^t  Co.  V.  NRC.  601  F.2d  at  230  (“the 
NRC  may  recover  the  full  cost  of 
providing  a  service  to  an  identifiable 


beneficuary,  regardless  of  the  incidental 
public  benefits  flowing  frcun  the 
provisicm  of  that  servic^e”);  Electronics 
Industries  Ass’n  v.  FCC.  554  F.2d  at 
1115  (“the  Commission  is  not 
prohibited  from  charging  an  applicant 
or  grantee  the  full  cost  of  services 
rendered  to  an  applicant  which  also 
result  in  some  incidental  public 
benefits”).  In  cases  where,  under  section 
6a(2)(b),  the  charge  would  be  the  market 
price,  rather  than  the  cost  of  rendering 
the  servic:e,  the  full  market  price  is 
enlarged. 

Finally,  section  6a(3)  states  a  third 
principle  that  has  been  inherent  in  the 
Circular  and  has  been  upheld  by  the 
cxjtuls.  If  a  servic:e  provides  the  public 
a  benefit  that  is  independent  from — 
rather  than  incidental  to— the  special 
benefit  that  the  service  provides  an 
identifiable  recipient,  then  the  cost  to 
the  Federal  Government  of  providing 
that  independent  public  benefit  is  not 
included  in  the  user  charge.  See  Central 
S’  Southern  Motor  Freight  Tariff  Ass’n  v. 
United  States,  777  F.2d  at  729-30; 
Mississippi  Power  Sr  Ught  Co.  v.  AiRC, 
601  F.2d  at  230;  Electronics  Industries 
Ass’n  V.  FCC,  554  F.2d  at  1115. 

In  addition  to  objecting  to  section 
6a(3)  on  general  grounds,  commenters 
also  objected  to  the  specific  examples 
found  in  that  provision  of  aertivities  for 
which  a  user  charge  would  be 
appropriate.  Those  examples  were  of 
prcx»ssing  a  new  drug  application  and 
inspecting  farm  products  (the  latter 
example  was  also  used  in  the  proposed 
section  6a(l)(b)).  The  commenters 
contended  that  these  activities,  in 
particular,  should  not  be  subject  to  user 
charges.  To  support  their  position,  the 
commenters  offered  factual  and  legal 
argiunents  that  were  specifically 
addressed  to  each  of  those  activities. 

As  the  preamble  to  the  proposal 
noted,  examples  were  included  in  the 
Circular  to  clarify  its  intent  and  scope. 
57  FR  at  2294.  However,  given  the 
comments  we  have  received  concerning 
those  two  particular  examples,  and 
since  the  agencies  themselves  are  in  the 
best  position  to  apply  the  Circular’s 
principles  to  the  specific  factual 
situations  presented  by  their  various 
activities,  we  have  omitted  those  two 
examples  from  the  revision  of  the 
Circtilar.  We  emphasize,  however,  that 
this  omission  does  not  express  any 
view,  one  way  or  the  other,  as  to 
whether  a  user  charge  should  be 
assessed  for  those  a^vities.  Rather,  as 
will  be  the  case  with  any  activity  not 
specifically  mentioned  as  an  example  in 
the  Circular,  the  pertinent  agencies  will 
assess  these  activities  on  an  individual 
basis  and.  in  so  doing,  will  apply  the 
Circular’s  general  principles  anci  be 


guided  by  the  extensive  c:ase  law 
concerning  user  ciiarges  that  has 
developed  since  the  Circular  was  issued 
in  1959.  We  have  also  decided  not  to 
include  in  the  text  of  the  Qicular  other 
examples  to  illustrate  the  principles  in 
section  6a(3).  Instead,  agencies  seeking 
examples  of  how  those  principles  are 
applied  in  practice  can  look  to  the  court 
cases  discnissed  above,  in  whicii  the 
courts  applied  those  principles  to 
specific  user  charges.  In  addition,  when 
questions  arise  as  to  the  appropriateness 
of  assessing  a  user  charge  for  a 
paiticnilar  activity,  agencies  may  consult 
with  0MB. 

2.  All  the  Federal  agencies  submitted 
comments  suggesting  the  Circnilar 
conform  with  the  Chief  Financial 
Offiems  Aci  of  1990  (Pub.  L.  101-576), 
whicii  recpiires  an  agency  CFO  to 
biennially  review  fees,  royalties,  rents 
and  other  charges.  The  cnioular  has  been 
so  revised  to  require  biennial  review  of 
user  charges  by  the  CFO. 

3.  More  detailed  direciion  in 
estimating  fringe  benefit  costs  was 
requested.  The  Circnilar  now  directs 
ea^  agency  to  estimate  retirement  costs 
as  specified  in  Circular  No.  A-11 
(Preparation  and  Submission  of  Budget 
Estimates). 

4.  The  stated  timing  of  collecrtions  for 
user  charges  in  legislative  proposals  was 
question^.  The  l^lief  is  that  requiring 
collec:tion  of  fees  prior  to  or 
simultaneously  with  the  provision  of 
service  is  inconsistent  with  standard 
business  prac:tic:e.  This  requirement  is 
included  to  conform  to  basic 
appropriations  law  which  precludes  fee 
collections  other  than  prior  to  or 
simultaneously  with  provision  of 
service  unless  appropriations  and 
authority  are  provide  in  advance  to 
allow  reimbursable  services. 

5.  It  was  suggested  that  agency  heads 
or  their  designee  be  permitted  to  make 
user  charge  exceptions  for  activities 
with  estimated  annual  collec:tions  under 
$10  million.  Further,  it  was  suggested, 
for  such  exceptions  agency  heads  or 
their  designee  should  be  permitted  to 
extend  the  exception.  OMB  will 
continue  to  review  all  user  charge 
exceptions  and  extensions.  OMB  has 
reviewed  exceptions  and  extensions, 
and  has  the  mecdianisms  in  place  to 
continue  to  do  so. 

A  suggestion  was  also  made  that  the 
exception  extension  period  be 
leng^ened  from  four  years  to  six  years, 
to  allow  more  time  where  legislative 
ac:tion  is  required.  OMB  believes  the 
current  four  year  extension  period  is 
sufficiently  long  to  provide  for  any 
legislative  aciion. 

6.  Certain  comments  contained 
specific  questions  regarding 
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interpretation  of  the  Circular.  The 
question  was  raised  whether  0MB 
intends  the  provisions  of  Circular  A-25 
be  applied  to  “special  benefits’* 
provided  to  other  Federal 
establishments.  Circular  A-25  is 
intended  to  apply  to  the  provision  of 
Government  goods  and  ser\'ices  to  the 
public,  not  other  Federal 
establishments. 

One  commenter  asked  if,  in  the 
section  where  charging  user  fees  based 
on  market  price  is  discussed,  the 
example  of  leasing  space  in  federally 
owned  buildings  was  intended  to 
restrict  possible  interpretations  of 
services  rendered.  Market  price  should 
be  charged  in  all  circumstances  in 
which  the  Government  is  not  acting  in 
its  capacity  as  sovereign.  The  example 
used  is  just  that,  an  example  of  a 
situation  in  which  the  Government,  not 
acting  in  its  capacity  as  sovereign,  is 
providing  a  service  under  business-type 
conditions. 

Again  regarding  market  pricing,  the 
question  was  ask^  whether  a  user  fee 
should  be  assessed  if  the  market  price 
is  less  than  full  cost.  The  Circular  states 
when  the  Government  provides  goods  or 
services  under  business-type  conditions, 
market  price  should  be  charged.  When 
the  Government,  acting  in  its  capacity  as 
sovereign,  provides  a  good  or  service, 
the  user  charge  should  be  sufficient  to 
cover  the  full  cost  to  the  Federal 
Government  to  provide  the  good  or 
service.  Exceptions  may  be  granted  for 
agencies  to  charge  fees  below  market 
price  or  full  cost.  These  exceptions  will 
be  granted  by  OMB  on  a  case  by  case 
basis. 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject.  User  Charges 

1.  Purpose.  The  Circular  establishes 
Federal  policy  regarding  fees  assessed 
for  Government  services  and  for  sale  or 
use  of  Government  goods  or  resources. 

It  provides  information  on  the  scope 
and  types  of  activities  subject  to  user 
charges  and  on  the  basis  upon  which 
user  charges  are  to  be  set.  Finally,  it 
provides  guidance  for  agency 
implementation  of  charges  and  the 
disposition  of  collections. 

2.  Rescission.  This  rescinds  Office  of 
Management  and  Budget  Circular  No. 
A-25,  dated  September  23, 1959,  and 
Transmittal  Memoranda  1  and  2. 

3  Authority.  Title  V  of  the 
Independent  Offices  Appropriations  Act 
of  1952  (31  U.S.C.  9701);  31  U.S.C. 

1111;  and  Executive  Orders  No.  8248 
and  No.  11,541 

4.  Coverage. 


a.  The  provisions  of  this  Circular 
cover  all  Federal  activities  that  convey 
special  benefits  to  recipients  beyond 
those  accruing  to  the  general  public. 

The  Circular  does  not  apply  to  the 
activities  of  the  legislative  and  judicial 
branches  of  Government,  or  to  mixed- 
ownership  Government  corporations,  as 
defined  in  31  U.S.C.  9701. 

b.  The  provisions  of  the  Circular  shall 
be  applied  by  agencies  in  their 
assessment  of  user  charges  under  the 
lOAA.  In  addition,  this  Circular 
provides  guidance  to  agencies  regarding 
their  assessment  of  user  charges  under 
other  statutes.  This  guidance  is  intended 
to  be  applied  only  to  the  extent 
permitted  by  law.  Thus,  where  a  statute 
prohibits  the  assessment  of  a  user 
charge  on  a  service  or  addresses  an 
aspect  of  the  user  charge  (e.g.,  who  pays 
the  charge;  how  much  is  the  charge; 
where  collections  are  deposited),  the 
statute  shall  take  precedence  over  the 
Circular.  In  such  cases  (e.g.,  sale  or 
disposal  under  Federal  surplus  property 
statutes;  or  hinge  benefits  for  military 
personnel  and  civilian  employees),  the 
guidance  provided  by  the  Circular 
would  apply  to  the  extent  that  it  is  not 
inconsistent  with  the  statute.  The  same 
analysis  would  apply  with  regard  to 
executive  orders  that  address  user 
charges. 

c.  m  any  case  where  an  Office  of 
Management  and  Budget  circular 
provides  guidance  concerning  a  specific 
user  charge  area,  the  guidance  of  that 
circular  shall  be  deemed  to  meet  the 
requirements  of  this  Circular.  Examples 
of  such  guidance  include  the  following: 
OMB  Circular  No.  A-45,  concerning 
charges  for  rental  quarters;  OMB 
Circular  No.  A-130,  concerning 
management  of  Federal  information 
resources;  and  OMB  Circular  No.  A-97, 
concerning  provision  of  specialized 
technical  services  to  State  and  Local 
governments. 

5  Objectives.  It  is  the  objective  of  the 
United  States  Government  to: 

a.  Ensure  that  each  service,  sale,  or 
use  of  Government  goods  or  resources 
provided  by  an  agency  to  specific 
recipients  be  self-sustaining; 

b.  Promote  efficient  allocation  of  the 
Nation’s  resources  by  establishing 
charges  for  special  benefits  provided  to 
the  recipient  that  are  at  least  as  great  as 
costs  to  the  Government  of  providing 
the  special  benefits,  and 

c.  Allow  the  private  sector  to  compete 
with  the  Government  without 
disadvantage  in  supplying  comparable 
services,  resources,  or  goods  where 
appr^riate. 

6.  General  policy.  A  user  charge,  as 
described  below,  will  be  assessed 
against  each  identifiable  recipient  for 


special  benefits  derived  fi'om  Federal 
activities  beyond  those  received  by  the 
general  public.  When  the  imposition  of 
user  charges  is  prohibited  or  restricted 
by  existing  law,  agencies  will  review 
activities  periodically  and  recommend 
legislative  changes  when  appropriate, 
section  7  gives  guidance  on  drafting 
legislation  to  im.plement  user  charges. 

a.  Special  benefits. 

(1)  Determining  when  special  benefits 
exist.  When  a  service  (or  privilege) 
provides  special  benefits  to  an 
identifiable  recipient  beyond  those  that 
accrue  to  the  general  public,  a  charge 
will  be  imposed  (to  recover  the  full  cost 
to  the  Federal  Government  for  providing 
the  special  benefit,  or  the  market  price). 
For  example,  a  special  benefit  will  be 
considered  to  accrue  and  a  user  charge 
will  be  imposed  when  a  Government 
service: 

(a)  Enables  the  beneficiary  to  obtain 
more  immediate  or  substantial  gains  or 
values  (which  may  or  may  not  be 
measurable  in  m.onetary  terms)  than 
those  that  accrue  to  the  general  public 
(e.g.,  receiving  a  patent,  insurance,  or 
guarantee  provision,  or  a  license  to  carry 
on  a  specific  activity  or  business  or 
various  kinds  of  public  land  use);  or 

(b)  Provides  business  stability  or 
contributes  to  public  confidence  in  the 
business  activity  of  the  beneficiary  (e.g., 
insuring  deposits  in  commercial  banks); 
or 

(c)  Is  performed  at  the  request  of  or  for 
the  convenience  of  the  recipient,  and  is 
beyond  the  services  regularly  received 
by  other  members  of  the  same  industry 
or  group  or  by  the  general  public  (e.g., 
receiving  a  passport,  visa,  airman’s 
certificate,  or  a  Custom’s  inspection 
after  regular  duty  hours). 

(2)  Determining  the  amount  of  user 
charges  to  assess. 

(a)  Except  as  provided  in  section  6c, 
user  charges  will  be  sufficient  to  recover 
the  full  cost  to  the  Federal  Government 
(as  defined  in  section  6d)  of  providing 
the  service,  resource,  or  good  when  the 
Government  is  acting  in  its  capacity  as 
sovereign 

(b)  Except  as  provided  in  section  6c, 
user  charges  will  be  based  on  market 
prices  (as  defined  in  section  6d)  when 
the  Government,  not  acting  in  its  f: 
capacity  as  sovereign,  is  leasing  or 
selling  goods  or  resources,  or  is 
providing  a  service  (e.g.,  leasing  space 
in  federally  owned  buildings).  Under 
these  business-type  conditions,  user 
charges  need  not  be  limited  to  the 
recovery  of  full  cost  and  may  yield  net 
revenues. 

(c)  User  charges  will  be  collected  in 
advance  of,  or  simultaneously  with,  the 
rendering  of  services  unless 
appropriations  and  authority  are 
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provided  in  advance  to  allow 
reimbursable  services. 

(d)  Whenever  possible,  charges 
should  be  set  as  rates  rather  than  fixed 
dollar  amoimts  in  order  to  adjust  for 
changes  in  costs  to  the  Government  or 
changes  in  market  prices  of  the  good, 
resource,  or  service  provided  (as  defined 
in  section  6d). 

(3)  In  cases  where  the  Government  is 
supplying  services,  goods,  or  resources 
that  provide  a  special  benefit  to  an 
identifiable  recipient  and  tfiat  also 
provide  a  benefit  to  the  general  public, 
charges  should  be  set  in  accordance 
with  piaragraph  (2)  of  section  6a. 
Therefore,  when  the  public  obtains 
benefits  as  a  necessary  consequence  of 
an  agency’s  provision  of  special  benefits 
to  an  identifiable  recipient  (i.e.,  the 
public  benefits  are  not  independent  of. 
but  merely  incidental  to,  the  special 
benefits),  an  agency  need  nut  allocate 
any  costs  to  the  public  and  should  seek 
to  recover  horn  ^e  identifiable  recipient 
either  the  full  cost  to  the  Federal 
Government  of  providing  the  special 
benefit  or  the  market  price,  whichever 
applies. 

(4)  No  charge  should  be  made  for  a 
service  when  the  identification  of  the 
specific  beneficiary  is  obscure,  and  the 
service  can  be  considered  primarily  as 
benefiting  broadly  the  general  public. 

b.  Charges  to  the  diiect  recipient. 
Charges  will  be  made  to  the  direct 
recipient  of  the  special  benefit  even 
though  all  or  part  of  the  special  benefits 
may  then  be  passed  to  others. 

c.  Exceptions. 

(1)  Agency  heads  or  their  designee 
may  m^e  exceptions  to  the  general 
policy  if  the  provision  of  a  fiae  service 
is  an  appropriate  courtesy  to  a  foreign 
government  or  international 
organization;  or  comparable  fees  are  set 
on  a  reciprocal  basis  with  a  foreign 
country. 

(2)  Agency  heads  or  their  designee 
may  recommend  to  the  Office  of 
Management  and  Budget  that  exceptions 
to  the  general  policy  be  made  when: 

(a)  Tne  cost  of  collecting  the  fees 
would  represent  an  unduly  large  part  of 
the  fee  for  the  activitv;  or 

(b)  Any  other  condition  exists  that,  in 
the  opinion  of  the  agency  head  or  his 
desimee,  justifies  an  exception. 

(3)  All  exceptions  shall  ne  for  a  period 
of  no  more  than  four  years  unless 
renewed  by  the  agency  heads  or  their 
designee  for  exceptions  granted  under 
section  6c(l)  or  the  Office  of 
Management  and  Budget  for  exceptions 
grant^  under  section  6c(2)  after  a 
review  to  determine  whether  conditions 
warrant  their  continuation. 

(4)  Requests  for  exceptions  and 
extensions  under  paragraphs  (2)  and  (3) 


of  section  6c  shall  be  submitted  to  the 
Director  of  the  Office  of  Management 
and  Budget. 

d.  Determining  full  cost  and  market 
price. 

(1)  “Full  cost”  includes  all  direct  and 
indirect  costs  to  any  part  of  the  Federal 
Government  of  providing  a  good, 
resource,  or  service.  These  costs 
include,  but  are  not  limited  to,  an 
appropriate  share  of: 

(a)  Direct  and  indirect  personnel 
costs,  including  salaries  and  fringe 
benefits  such  as  medical  insurance  and 
retirement.  Retirement  costs  should 
include  all  (funded  or  unfunded) 
accrued  costs  not  covered  by  enriployee 
contributions  as  specified  in  Circular 
No.  A-11. 

(b)  Physical  overhead,  consulting,  and 
other  indirect  costs  including  material 
and  supply  costs,  utilities,  insurance, 
travel,  and  rents  or  imputed  rents  on 
land,  buildings,  and  equipment.  If 
imputed  rental  costs  are  applied,  they 
should  include: 

(1)  Depreciation  of  structures  and 
equipment,  based  on  official  Internal 
Revenue  Service  depreciation 
guidelines  unless  better  estimates  are 
available;  and 

(ii)  An  annual  rate  of  return  (equal  to 
the  average  long-term  Treasury  bond 
rate)  on  land,  structures,  equipment  and 
other  capital  resources  used. 

(c)  The  management  and  supervisory 
costs. 

(d)  The  costs  of  enforcement, 
collection,  research,  establishment  of 
standards,  and  regulation,  including  any 
required  environmental  impact 
statements. 

(e)  Full  cost  shall  be  determined  or 
estimated  from  the  best  available 
records  of  the  agency,  and  new  cost 
accounting  systems  need  not  be 
established  solely  for  this  purpo.se. 

(2)  “Market  price”  means  the  price  for 
a  good,  resource,  or  service  that  is  based 
on  competition  in  open  markets,  and 
creates  neither  a  shortage  nor  a  surplus 
of  the  good,  resource,  or  service. 

(a)  When  a  substantial  competitive 
demand  exists  for  a  good,  resource,  or 
service,  its  market  price  will  be 
determined  using  commercial  practices, 
for  example: 

(i)  By  competitive  bidding;  or 

(ii)  By  reference  to  prevailing  prices 
in  competitive  markets  for  goods, 
resources,  or  services  that  are  the  same 
or  similar  to  those  provided  by  the 
Government  (e.g.,  campsites  or  grazing 
lands  in  the  general  vicinity  of  private 
ones)  with  adjustments  as  appropriate 
that  reflect  demand,  level  of  service,  and 
quality  of  the  good  or  service. 

(b)  in  the  absence  of  substantial 
competitive  demand,  market  price  will 


be  determined  by  taking  into  account  I 

the  prevailing  prices  for  goods.  I 

resources,  or  services  that  are  the  same  I 

or  substantially  similai  to  those 
provided  by  the  Government,  and  then 
adjusting  the  supply  made  available 
and/or  price  of  tne  good,  resource,  or 
service  so  that  there  will  be  neither  a 
shortage  nor  a  surplus  (e.g.,  campsites  in 
remote  areas). 

7.  Implementation. 

a.  The  general  policy  is  that  user 
charges  will  be  instituted  through  the 
promulgation  of  regulations. 

b.  When  there  are  statutory 
prohibitions  or  limitations  on  charges, 
legislation  to  permit  charges  to  be 
established  should  be  proposed.  In 
general,  legislation  should  seek  to 
remove  restraints  on  user  charges  and 
permit  their  establishment  under  tire 
guidelines  provided  in  this  Circular. 

When  passage  of  this  general  authority 
seems  unlikely,  more  restrictive 
authority  should  be  sought.  The  level  of 
charges  proposed  should  be  based  on 
the  guidelines  in  section  6.  When 
necessaiy,  legislation  should: 

(1)  Define  in  general  terms  the 
services  for  which  charges  will  be 
assessed  and  the  pricing  mechanism 
that  will  be  used; 

(2)  Specify  fees  will  be  collected  in 
advance  of,  or  simultaneously  with,  the 
provision  of  service  unless 
appropriations  and  authority  are 
provided  in  advance  to  allow 
reimbursable  services; 

(3)  Specify  where  collections  will  be 
credited  (see  section  9).  Legislative 
proposals  should  not  normally  specify 
precise  charges.  The  user  charge 
schedule  should  be  set  by  regulation. 

This  will  allow  administrative  updating 
of  fees  to  reflect  changing  costs  and 
market  values.  Where  it  is  not 
considered  feasible  to  collect  charges  at 
a  level  specified  in  section  6,  charges 
should  be  set  as  close  to  that  level  as  is 
practical. 

c.  Excise  taxes  are  another  means  of 
charging  specific  beneficiaries  for  the 
Government  services  they  receive.  New 
user  charges  should  not  be  proposed  in 
cases  where  an  excise  tax  currently 
finances  the  Government  services  that 
benefit  specific  individuals.  Agencies 
may  consider  proposing  a  new  excise 
tax  when  it  would  be  significantly 
cheaper  to  administer  than  fees,  and  the 
burden  of  the  excise  tax  would  rest 
almost  entirely  on  the  user  population 
(e.g.,  gasoline  tax  to  finance  highway 
construction).  Excise  taxes  cannot  be 
imposed  through  administrative  action 
but  rather  require  legislation. 

Legislation  should  meet  the  same 
criteria  as  in  section  7b;  however,  it  is 
necessary  to  state  explicitly  the  rate  of 
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the  tax.  Agency  review  of  these  taxes 
must  be  performed  periodically  and 
new  l^slation  should  be  proposed,  as 
appropriate,  to  update  the  tax  based  on 
changes  in  cost.  Any  excise  tax 
proposals  must  be  approved  by  the 
Assistant  Secretary  for  Tax  Policy  at  the 
Department  of  the  Treasury. 

d.  When  developing  options  to 
institute  user  charges  administratively, 
agencies  should  review  all  sources  of 
statutory  authority  in  addition  to  the 
Independent  Offices  Appropriations  Act 
that  may  authorize  implementation  of 
such  charges. 

e.  In  proposing  new  charges  or 
modiGcations  to  existing  ones,  managers 
of  other  programs  that  provide  special 
benefits  to  the  same  or  similar  user 
populations  should  be  consulted.  Joint 
legislative  proposals  should  be  made, 
and  Joint  collection  efiorts  designed  to 
ease  the  burden  on  the  users  should  be 
used,  whenever  possible. 

f.  Every  effort  should  be  made  to  keep 
the  costs  of  collection  to  a  minimum. 

The  principles  embodied  in  Qrcular  No. 
A-76  (P«fonnance  of  Commercial 
Activities)  should  be  considered  in 
designing  the  collection  effort. 

g.  Legislative  proposals  must  be 
submitt^  to  the  Office  of  Management 
and  Budget  in  eccmdance  with  the 
requirements  of  Circular  No.  A-19.  To 
ensure  the  proper  placement  of  user  fee 
initiatives  in  the  budget  account 
structure,  agencies  are  encouraged  to 
discuss  proposals  with  OMB  at  an  early 
stage  of  development. 

B.  Agency  responsibility.  Agencies  are 
responsible  for  the  initiation  and 
adoption  of  user  charge  schedules 
consistent  with  the  policies  in  this 
Circular.  Each  agency  will: 

a.  Identify  the  services  and  activities 
covered  by  this  Circular, 

b.  Determine  the  extent  of  the  special 
benefits  provided; 

c.  Apply  the  principles  specified  in 
section  6  in  determining  full  cost  or 
market  price,  as  appropriate; 

d.  Apply  the  guidance  in  section  7 
either  to  institute  charges  through  the 
promu^ation  of  regulations  or  submit 
legislation  as  appropriate; 

e.  Review  the  user  charges  for  agency 
programs  biennially,  to  include:  (1) 
Assurance  that  existing  charges  are 
adjusted  to  reflect  unanticipated 
changes  in  costs  or  market  values;  and 

(2)  a  review  of  all  other  agency  programs 
to  determine  whether  fees  should  ^ 
assessed  for  Government  services  or  the 
user  of  Government  goods  or  services. 
Agencies  should  discuss  the  results  of 
the  biennial  review  of  user  fees  and  any 
resultant  proposals  in  the  Chief 
Financial  Officers  Annual  Report 


required  by  the  Chief  Financial  Officers 
Act  of  1990; 

f.  Ensure  that  the  requirements  of 
OMB  Circular  No.  A-123  (Internal 
Control  Systems)  and  appropriate  audit 
standards  are  applied  to  collection; 

g.  Maintain  readily  accessible  records 
of: 

(1)  The  services  or  activities  covered 
by  this  Circular; 

(2)  The  extent  of  special  benefits 
provided; 

(3)  The  exceptions  to  the  general 
policy  of  this  Qrcular; 

(4)  The  information  used  to  establish 
charges  and  the  specific  method(s)  used 
to  determine  them;  and 

(5)  The  collections  from  each  u.ser 
charge  imposed. 

(6)  Maintain  adequate  records  of  the 
information  used  to  establish  charges 
and  provide  them  upon  request  to  OMB 
for  the  evaluation  of  the  schedules  and 
provide  data  on  user  charges  to  OMB  in 
accordance  with  the  requirements  in 
Circular  No.  A-11. 

9.  Disposition  of  collections,  a.  Unless 
a  statute  provides  otherwise,  user  charge 
collections  will  be  credited  to  the 
general  fund  of  the  Treasury  as 
miscellaneous  receipts,  as  required  by 
31  U.S.C.  3302. 

b.  Legislative  proposals  to  permit  the 
collections  to  be  retained  by  the  agency 
may  be  appropriate  in  certain 
circumstances.  Proposals  should  meet 
the  guidelines  in  section  7b. 

Proposals  that  allow  agency  retention 
of  collections  may  be  appropriate  when 
a  fee  is  levied  in  order  to  finance  a 
service  that  is  intended  to  be  provided 
on  a  substantially  self-sustaining  basis 
and  thus  is  dependent  upon  adequate 
collections. 

(1)  Generally,  the  authority  to  use  fees 
credited  to  an  agency’s  appropriations 
should  be  subject  to  limits  set  in  annual 
appropriations  language.  However,  it 
may  be  appropriate  to  request 
exemption  from  annual  appropriations 
control,  if  provision  of  the  service  is 
dependent  on  demand  that  is  irregular 
or  unpredictable  (e.g.,  a  fee  to  reimburse 
an  agency  for  the  cost  of  overtime  pay 
of  inspectors  for  services  performed 
after  regular  duty  hours). 

(2)  As  a  normm  rule,  legislative 
proposals  that  permit  fees  to  be  credited 
to  accounts  should  also  be  consistent 
with  the  full-cost  recovery  guidelines 
contained  in  this  Circular.  Any  fees  in 
excess  of  full-cost  recovery  and  any 
increase  in  fees  to  recover  the  portion  of 
retirement  costs  which  recoups  all 
(funded  or  imfunded)  accrual  costs  not 
covered  by  employee  contributions 
should  be  credited  to  the  general  fund 
of  the  Treasury  as  miscellaneous 
receipts. 


10.  New  activities.  Whenever  agencies 
prepare  legislative  proposals  for  new  or 
expanded  Federal  activities  that  would 
provide  special  benefits,  the  policies 
and  criteria  set  forth  in  this  Circular  will 
apply. 

11.  Inquiries.  For  information 
concerning  this  Circular,  consult  the 
Office  of  Management  and  Budget 
examiner  responsible  for  the  agency’s 
budget  estimates. 

Leon  E.  Panetta, 

Director,  Office  of  Management  and  Budget. 
(FR  Doc.  93-16753  Filed  7-14-93;  8:45  am) 
BiUiNO  CODC  3110-01-a 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Use  of  Negotiated  Rulemaking 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  (“PBGC”)  is  considering 
developing  a  policy  on  the  use  of 
negotiated  nilemaldng.  The  Negotiated 
Rulemaking  Act  establishes  a  framework 
for  the  conduct  of  negotiated 
rulemaking,  and  it  encourages  Federal 
agencies  to  use  negotiated  rulemaking  to 
enhance  their  informal  rulemaking 
process.  The  PBGC  is  seeking  comments 
at  this  time  in  order  to  involve  the 
affected  public  at  the  outset  of  policy 
development. 

DATES:  Comments  must  be  submitted  on 
or  before  September  13, 1993. 
ADDRESSES:  Send  comments  to  Elian  H. 
Spring,  Dispute  Resolution  Specialist, 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Street  NW..  Code  35300, 
Washington.  DC  20006-1860. 

Comments  will  be  available  for 
inspection  at  the  PBGC’s 
Communications  and  Public  Affairs 
Department,  suite  7100,  at  the  above 
address  between  9  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elian  H.  Spring,  Dispute  Resolution 
Specialist.  Pension  Benefit  Guaranty 
Corporation,  at  the  address  given  almve, 
or  telephone  202-778-8817  (202-778- 
8859  for  TTY  and  TDD).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  MFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
(“PBGC”)  is  considering  developing  a 
policy  on  negotiated  rulemaking,  the 
framework  for  which  is  established  in 
the  Negotiated  Rulemaking  Act  (5  U.S.C. 
561-570).  “Negotiated  rulemaking” 
means  rulemaUng  through  the  use  of  a 
negotiated  nilemaldng  committee  (5 
U.S.C.  562(6)).  In  negotiated 
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rulemaking,  a  Federal  agency 
establishes  a  committee  to  represent  all 
the  interests  that  will  be  significantly 
aflected  by  a  rule,  including  the  Federal 
government.  The  negotiated  rulemaking 
committee  seeks  to  develop  a  consensus 
on  a  rule  before  it  is  formally  proposed 
by  the  agency.  An  impartial  person 
generally  acts  as  facilitator  for  the 
committee. 

Use  of  negotiated  rulemaking  is 
within  an  agency’s  discretion  and 
participation  in  the  negotiated 
rulemwng  process  is  voluntary.  The 
committee  establishes  its  own  rules  of 
operation.  Decisions  are  made  by 
consensus,  which  generally  requires  the 
unanimous  concurrence  of  the  interests 
represented,  including  the  agency. 
Negotiated  rulemaking  committees  must 
be  established  and  operated  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix),  except  as  otherwise 
provided  by  the  Negotiated  Rulemaking 
Act.  If  a  consensus  is  reached  on  a 
proposed  rule,  the  committee  provides 
the  agency  with  a  report  that  contains 
that  proposed  rule.  If  a  consensus  on  a 
proposed  rule  is  not  reached,  the 
committee  may  issue  a  report  specifying 
any  areas  in  which  it  reached  a 
consensus  and  any  other  information, 
recommendations,  or  materials  that  the 
committee  considers  appropriate. 

For  negotiated  rulemaking  to  be 
successful,  there  must  be  a  limited 
number  of  identifiable  interests  that  will 
be  significantly  affected  by  the  rule,  and 
representatives  of  those  interests  must 
be  willing  to  negotiate  in  good  faith  to 
try  to  reach  a  consensus  on  the 
proposed  rule.  In  addition,  the  issues 
involved  must  be  such  that  there  is  a 
reasonable  likelihood  that  a  consensus 
can  be  reached  in  a  fixed  time  period, 
and  the  agency  must  be  willing  to 
commit  the  resources  necessary  for  the 
committee  to  operate.  The  initial 
resource  demands  may  be  substantially 
higher  than  in  traditional  rulemaking,  as 
the  agency  must  commit  not  only  to 
additional  expenditures  such  as 
facilitator  costs,  space  and 
administrative  support,  and  possible 
payment  of  expenses  of  committee 
members  as  provided  for  in  the 
Negotiated  Rulemaking  Act,  but  also  to 
maung  all  agency  persoimel  who  are 
involved  in  the  rulemaking  available 
and  fully  committed  to  a  compressed 
schedule  for  development  of  the 
proposed  rule. 

However,  in  enacting  the  Negotiated 
Rulemaking  Act,  the  Congress  fbimd 
that  negotiated  rulemaking  can  have 
significant  advantages  over  adversarial 
rulemaking  and  that  it  can  increase  the 
acceptability  and  improve  the  substance 


of  the  rules  that  are  developed.  Agencies 
that  pioneered  the  use  of  negotiated 
rulemaking  found  the  process  extremely 
beneficial,  particularly  in  developing 
rules  that  might  otherwise  have  been 
challenged  in  court. 

The  PBGC’s  rules  may  have  a  major 
effect  on  persons  and  organizations 
affected  by  its  regulations  when  certain 
events  occur,  such  as  the  termination  of 
a  single-employer  plan  or  the 
withdrawal  of  an  employer  from  a 
multiemployer  plan.  However,  these 
events  generally  occur  infrequently  with 
respect  to  a  particular  plan  or  plan 
sponsor,  and  plan  practitioners,  who 
may  deal  with  PBGC  on  a  frequent  basis, 
may  not  contemplate  their  occurrence 
when  a  rule  is  proposed  or  issued.  Most 
of  the  PBGC’s  rules  have  a  limited 
impact  on  day-to-day  operations  of 
members  of  the  regulated  community. 
Thus,  PBGC  rules  are  rarely  litigated. 

Nevertheless,  even  if  a  rule  is  not 
likely  to  be  litigated,  negotiated 
rulemaking  may  improve 
commimication  between  the  PBGC  and 
affected  interests,  providing  the  PBGC 
with  better  information  and  a 
mechanism  to  gain  a  better 
understanding  of  the  practical 
consequences  of  available  regulatory 
alternatives.  In  the  longer  run,  this 
process  can  result  in  better,  more 
acceptable  regulations,  reduced 
administrative  burden,  and  improved 
relationships  with  those  persons  and 
organizations  affected  by  PBGC 
regulations.  For  these  reasons,  the  PBGC 
invites  comments  on  whether  the 
potential  advantages  of  using  negotiated 
rulemaking,  in  particular  instances, 
would  justify  the  public  and  private 
resources  necessary  for  the  negotiated 
rulemaking  process  to  be  viable. 

The  PBGC  requests  comments  from 
interested  persons  on  how  it  might  use 
negotiated  rulemaking.  In  particular,  the 
PBGC  requests  comments  on  specific 
areas  of  PBGC  regulation  or  criteria  for 
identifying  such  areas  in  which  the 
negotiated  rulemaking  process  could  be 
beneficial,  considering  the  commitment 
of  resources  that  would  be  required  of 
both  the  PBGC  and  the  interests  affected 
by  the  rule. 

Issued  at  Washington,  DC  this  7th  day  of 
July  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  93-16821  Filed  7-14-93;  8:45  am] 
BiUlNO  CODE  770a-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Rules  and  Forms  Under  Review  by 
Office  of  Management  and  Budget 
Agency  Clearance  Officer— John  J. 

Lane  (202) 275-5407 

Upon  written  request  copy  available 
from;  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  ^rvices, 
Washington.  DC  20549. 

Extension: 

Rule  llAb2-l  and  Form  SIP;  File  No. 
270-23 

Rule  15Bc3-l  and  Form  MSDW;  File 
No.  270-93 

Rule  17a-3;  File  No.  270-27 
Revision: 

Rule  17a-ll;  File  No.  270-94 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission”)  has  submitted  for  0MB 
approval  the  following  rules  and  forms: 

Rule  llAb2-l  (17  CFR  240.1lAb2-l) 
and  Form  SIP  (17  CFR  249.1001)  outline 
the  requirements  for  filing  an 
application  to  register  with  the 
Commission  as  an  exclusive  processor 
of  securities  information.  One 
respondent  incurs  440  annual  burden 
hours  complying  with  this  rule. 

Rule  15BC3-1  (17  CFR  240.15Bc3-l) 
and  Form  MSDW  (17  CFR  249.110)  is 
used  to  provide  notice  of  withdrawal  of 
registration  as  a  bank  mimidpal 
securities  dealer.  A  total  of  20 
respondents  incur  a  cumulative  total  of 
ten  annual  burden  hours  to  comply  with 
the  rule. 

Rule  17a-13  [17  CFR  240.17a-13]  was 
adopted  in  1971  to  ensure  that  brokers 
and  dealers  possess  or  control  securities 
as  indicated  on  their  records,  or  know 
the  location  of  those  secvuities  which 
they  are  to  receive  or  deliver.  The  rule 
further  provides  that  any  short 
difference  must  be  reported  in  the 
broker’s  or  dealer’s  records.  It  is 
anticipated  that  approximately  5,000 
brokers  or  dealers  will  spend  a  total  of 
500,000  hours  complying  with  Rule 
17a-13. 

Rule  17a-ll  (17  CFR  240.17a-ll] 
provides  the  Commission  and  the  self¬ 
regulators  with  an  "early  warning" 
mechanism  to  detect  firms  starting  to 
experience  financial  or  operational 
difficulties.  The  information  furnished 
by  such  firms  is  then  used  to  effect 
appropriate  action  to  remedy  the 
situation  and  prevent  future  problems.  It 
is  anticipated  that  approximately  650 
brokers  of  dealers  will  spend  a  total  of 
650  hours  complying  with  Rule  17a-ll. 


38148 


Federal  Register  /  Vol.  58,  No.  134  /  Thursday,  July  15.  1993  /  Notices 


The  estioMited  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  not 
derived  firom  a  comprehensive  or  even 
a  representatiTe  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  Guy  Waxman  at  the  address 
below.  Any  cmnments  concerning  the 
accuracy  the  estimated  average 
burden  hours  for  compliance  with 
Commission  rules  and  forms  should  be 
directed  to  John  J.  Lane.  Associate 
Executive  IMrector,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  O^ice  of 
Management  and  Budget,  (Paperwoik 
Reduction  Act  Numbers  3235-0043, 
3235-0087,  3235-0035  and  3235-0085), 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  July  6. 1993. 

Margaret  H.  McFarland, 

Deputy  Secretaiy. 

|FR  Doc.  93-16812  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE  MW-ei-H 


[Release  Mo.  34-32602;  FUe  No.  SR-AMEX- 
93-04] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  a  Proposal  to  List  for 
Trading  Physical  Delivery  Quarterly 
Index  Exf^radlon  Options  on  the  Major 
Market  hKlex 

July  6. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  21, 1993, 
the  American  Stock  ^change,  Inc. 
(“AMEX**  or  "Exchange*’)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission*’)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  AMEX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statemrat  i»f  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  has  submitted  a  proposal 
to  list  for  trading  physical  delivery 
index  options  on  the  Major  Market 
Index  ("XMI’’)  that  will  expire  on  the 
first  business  day  of  the  month 
following  each  calendar  quarter  and 
which  require  settlement  by 
delivery  of  100  shares  of  stock  of  eadi 
of  the  comprment  securities  (“physical 


delivery  quarterly  index  options’’).  *1116 
text  of  the  proposed  rule  (mange  is 
available  at  the  Office  of  the  Sec^tary, 
the  AMEX,  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
AMEX  included  statements  concmming 
the  purpose  of  cmd  basis  for  the 
propos^  rule  (diange  and  discussed  any 
comments  it  reimived  on  the  proposed 
rule  cdiange.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  ’The  AMEX  has 
prepared  summaries,  set  forth  in 
.sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

When  standardized  index  options 
began  trading  in  1983,  they  incorporated 
many  of  the  same  contract  specifications 
of  ei^ange-traded  equity  options, 
including  expirations  occurring  on  the 
Saturday  following  the  third  Friday  of 
the  expiration  month.  One  significant 
difference,  however,  between  these  two 
kinds  of  options  is  that,  upon  exercise, 
index  options  settle  in  cash  as  opposed 
to  delivery  of  underlying  stock. 

Over  the  years,  while  institutional 
investors  have  expanded  their  use  of 
exchange-traded  index  options  they  also 
use  the  over-the-counter  market  where 
options  can  be  customized  with 
expirations  at  calendar-end  valuations 
of  their  portfolios.  Further,  aixording  to 
the  Exchange,  some  of  these  investors 
prefer  physicial  delivery  options  (i.e., 
options  that  require  upon  exercise  the 
delivery  and/or  receipt  of  stock)  as 
opjposed  to  cash  settled  options. 

In  order  to  meet  the  increasing  needs 
of  sucdi  institutional  investors,  the 
Exchange  proposes  to  introduce 
standardized  option  contracts  on  the 
XMI.  These  contracts  will  trade  until  the 
last  business  day  of  the  calendar  quarter 
and  feature  exercise  settlement  that  will 
require  the  delivery  of  100  shares  of 
ea^  of  the  XMI’s  20  component  stocks. 
The  AMEX  believes  that  having  the 
ability  to  offer  physical  delivery  options 
on  the  XMI  will  give  investors  with 
portfolios  that  match  the  index 
components  an  opportunity  to  rebalance 
positions  in  a  more  efficient  manner  in 
order  to  remain  fully  invested  in  such 
securities. 


The  XMI  is  a  price-weighted  index ' 
which  has  serv^  as  the  basis  of  index 
options  trading  at  the  Exchange  since 
1983.  The  index  has  20  component 
stocks  and  the  index  value  is  computed 
and  disseminated  every  15  seconds 
during  each  trading  day.  The  Exchange 
will  adopt  a  new  trading  symbol  for 
physical  delivery  quarterly  index 
options  in  order  to  clearly  differentiate 
them  fi-om  regular  XMI  index  option 
contracts.  Fu^er,  in  view  of  the  fact 
that  the  proposed  cxintracts  will  require 
the  physical  delivery  of  100  shares  of 
each  of  the  cximponent  stocks,  and  in 
order  to  avoid  the  distribution  of  cash 
in  lieu  of  fr-achonal  shares,  the  index 
value  underlying  these  options  will  be 
calculated  solely  by  adding  the  prices  of 
the  component  sto^  without  the 
application  of  any  index  divisor.  Since 
the  current  index  divisor  used  for 
"regular”  XMI  options  is  approximately 
3.  the  index  value  for  physical  delivery 
XMI  contracts  will  be  about  three  times 
greater  than  the  index  value  of  regular 
XMI  options.  In  accordance  with  usual 
index  maintenance  procedures, 
appropriate  adjustments  will  be  made, 
for  example,  to  increase  or  decrease  the 
number  of  shares  for  any  component 
security  in  the  index  portfolio  due  to 
splits,  special  dividends,  etc. 

Contract  terms  for  the  proposed  new 
options  will  feature  European-style 
exercise.2 1118  Exchange  plans  to 
initially  list  up  to  eight  quarterly 
expirations,  specifically,  contracts 
where  the  last  day  of  trading  would  be 
March  31,  June  30,  September  30,  and 
December  31,  (assuming  all  such  dates 
are  business  days).  Expiration  would 
take  place  on  the  first  business  day 
following  the  end  of  the  calendar 
quarter.  Position  limits  for  physical 
(ielivery  quarterly  index  expiration 
options  will  be  subject  to  the  same 
position  limits  set  forth  in  Rule  904C 
and  would  not  be  aggregated,  for 
position  limit  purposes,  with  other 
option  contracts  on  the  XMI. 

The  Exchange  believes  that  the 
proposed  rule  cdiange  is  consistent  with 
Section  6(b)  of  the  Acrt.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particnilar,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 


>  The  calculation  of  a  price-weighted  index 
involves  taking  the  smiimation  of  the  prices  of  the 
stocks  in  the  index.  In  contrast,  the  calculation  of 
a  capitalization-weighted  index  involved  taking  the 
summation  of  the  product  of  the  price  of  each  stock 
in  the  index  and  shares  outstanding  for  each  issue. 

X  A  European-styie  opUon  can  be  exercised  only 
during  a  specified  period  before  the  option  expires. 
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(B)  Self-Regulatory  Organization's ' 
Statement  on  Burden  on  Competition 

The  AMEX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  fw 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  tor  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,*  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  b^ween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
AKffiX.  All  submissions  should  refer  to 
File  No.  SR-AMEX-93-04  and  should 
be  submitted  by  August  5, 1993. 

For  the  CiHiunission,  by  the  Division  of 
Maikat  Regulation,  pursuant  to  delegated 
authority.3 


*17  CFR  200.30-3(aMl2)  (1993). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-16732  Filed  7-14-93;  8:45  am] 

BMJJNO  CODE  Mie-OI-M 


(Release  No.  34-32607;  File  No.  8R-CBOE- 
93-23] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Fees  Imposed  for  Delayed 
Submission  of  Trade  Data 

July  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  h^y  20. 1993,  the 
Chicago  Board  Options  Exchange,  Inc. 
(“CBOE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  CBOE 
submitted  one  amendment  to  this 
proposal. 1  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
firom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
relating  to  fees  imposed  by  the 
Exchange  for  delayed  submission  of 
trade  information.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CSOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


<  Th«  purpose  of  Amendment  No.  1  was  to  refile 
the  proposed  rule  change  pursuant  to  section 
19(bX2)  of  the  Act  inst^  of  section  19(b)(3)(A)  as 
originally  proposed.  See  Letter  from  Michael  L. 
Meyw,  Sdiiff  Hardin  k  Waite,  to  Richard  L.  Zack. 
Branch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  May  25, 1993. 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  and  amplify  several 
administrative  provisions  concerning 
one  of  the  exceptions  contained  in 
Exchange  Rule  2.30,  which  imposes  fees 
upon  members  for  delayed  submission 
of  trade  data  ("Trade  Match  Rule”  or 
“Rule”).  The  Trade  Match  Rule  provides 
that  no  fee  shall  be  imposed  against  a 
clearing  member  or  market-m^er  where 
the  clearing  member  was  prevented 
from  submitting  trade  data  in  a  timely 
manner  due  to  extenuating 
circumstances  beyond  the  clearing 
member’s  control.  The  Rule  enumerates 
examples  of  non-extenuating 
circumstances,  which  heretofore  has 
included  the  breakdown  of  a  clearing 
member’s  computer. 

The  Exchange  has  now  concluded 
that  it  may  be  appropriate  under  certain 
circumstances  to  waive  the  fees  where 
a  delayed  submission  is  caused  by  the 
breakdown  of  a  clearing  member’s 
computer  system,  provided  that  the 
clearing  member  was  not  responsible  for 
the  breakdown.  Accordingly,  the 
Exchange  proposes  to  amend  the  Rule  to 
delete  such  system  malfunctions  fiom 
the  examples  of  non-extenuating 
circumstances  and  to  include  them 
among  the  examples  of  extenuating 
circumstances  that  may  result  in  a  fee 
waiver. 

In  addition,  the  proposed  rule  change 
establishes  a  process  by  which  members 
may  challenge  a  fee,  based  on  a  claim 
of  extenuating  circumstances.  *1116 
Clearing  Procedures  Committee  will 
review  all  fee  challenges  involving  fees 
in  the  amount  of  $500  or  more.  Fee 
challenges  involving  fees  totaling  less 
than  $500  will  be  reviewed  by  Exchange 
staff  in  the  Market  Operations 
Department  of  the  Exchange’s  Trading 
Operations  Division.  The 
determinations  of  the  Clearing 
Procedures  Committee  and  the  stafi  of 
the  Exchange  are  appealable  imder  Part 
A  of  Chapter  XIX  of  the  CBOE  Rules. 
The  proposed  amendment  further 
clarifies  that  no  appeal  of  a  fee  imposed 
under  the  Rule  may  he  made  unless  the 
member  has  first  either  requested 
verification  of  the  fee  or  challenged  the 
fee. 

The  (DBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(h)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act  in  particular  by  providing  for  the 
equitable  allocation  of  reasonable  fees 
among  members  of  the  Exchange  and 
fostering  cooperation  and  coordination 
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with  persons  engaging  in  clearing,  and 
processing  information  with  respect  to, 
transactions  in  securities. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  c^Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
C^E.  All  submissions  should  refer  to 
File  No.  SR-CBOE-93-23  and  should  be 
submitted  by  August  5, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.! 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-16813  Filed  7-14-93;  8:45  am] 
BILUNQ  CODE 


[Release  No.  34-32605;  RIe  No.  SR-NASD- 
93-32] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Part  Ii,  Section  3(a)  of 
Schedule  D  to  the  NASD  By-Laws 

July  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),*  notice  is  hereby  given  that  on 
June  2, 1993,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD”  or  ' 
"Association”)  filed  with  the  Securities 
and  Exchange  Commission  ("SEC”  or 
"Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n.  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 

SCHEDULE  D  TO  THE  NASD  BY-LAWS 
PARTH 

*  *  *  *  * 

Sec.  3. 

Suspension  or  Termination  of 
Inclusion  of  a  Security  and  Exceptions 
to  Inclusion  Criteria 

(a)  The  Association  may.  in 
accordance  with  Article  IX  of  the 
NASD’s  Code  of  Procedure,  deny 
inclusion  or  apply  additional  or  more 
stringent  criteria  for  the  initial  or 
continued  inclusion  of  particular 
securities  or  suspend  or  terminate  the 
inclusion  of  an  otherwise  qualified 
security  if: 

(1)  An  issuer  files  for  protection  vmder 
any  provision  of  the  federal  bankruptcy 
laws; 

(2)  An  issuer’s  independent 
accountants  issue  a  disclaimer  opinion 
on  financial  statements  required  to  be 
certified;  [or] 


*17  CFR  200.30-3(a)(l2)  (1993). 
» 15  U.S.C.  78s(b)(l)  (1988). 


(3)  Any  officer,  director,  controlling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  has  been: 

(i)  Barred  or  suspended  from 
participating  in  the  securities  industry 
by  the  SEC  or  any  self-regulatory 
organization; 

(ii)  Permanently  enjoined  by  order, 
judgment,  or  decree  of  any  court  of 
competent  jurisdiction  from 
participating  in  the  securities  industry, 
or  from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  with 
the  purchase  or  sale  of  any  security:  or 

(hi)  Convicted  of  any  felony  involving 
the  purchase  or  sale  of  any  security 
arising  out  of  such  person’s 
participation  in  the  securities  or 
commodities  industry:  or 

[(3)1  (4)  The  Association  deems  it 
necessary  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  or  to  protect  investors  and  ^e 
public  interest. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Clarification  of  NASD  Authority  to  Deny 
Inclusion  of  Particular  Issuers  in  the 
Nasdaq  System 

Part  n.  Section  3(a)  of  Schedule  D  to 
the  NASD  By-Laws  ("Schedule  D”) 
provides  the  NASD,  under  certain 
circumstances,  with  authority  to  apply 
additional  or  more  stringent  criteria  for 
the  initial  or  continued  inclusion  of 
particular  securities  or  to  suspend  or 
terminate  the  inclusion  of  a  security 
otherwise  qualified  for  inclusion  in  the 
Nasdaq  System.!  The  NASD  has  for 


!The  Nasdaq  System  includes  both  the  Nasdaq 
SmallCap  Maiket  and  the  Nasdaq  National  Mark^ 
System  (“Nasdaq  NMS”).  The  requirements  that 
would  qualify  a  security  for  inclusion  in  the  Nasdaq 
SmallCap  Market  are  contained  in  Part  n  of 
Schedule  D.  For  the  Nasdaq  NMS,  the  quali&cation 
requirements  are  contained  in  both  Parts  n  and  III 
of  Schedule  D. 
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many  years  interpreted  Part  n.  Section 
3(a)  as  providing  the  Association  with 
the  autnority  to  “deny  inclusion"  of  a 
security  in  ^e  Nasdao  System. 

Authority  to  deny  inclusion  is  inherent 
in  Section  3(a),  otherwise  the  NASD 
would  be  required  to  include  a  security 
in  the  Nasdaq  System  in  order  to 
terminate  the  security’s  inclusion, 
which  procedure  was  never  the  intent  of 
the  Ass^ation. 

The  NASD  has  determined  that  its 
authority  to  deny  inclusion  of  particular 
securities  in  the  Nasdaq  System  should 
be  expressly  stated  in  Part  II.  Section 
3(a).  The  rule  change  would,  therefore, 
amend  Part  n.  Section  3(a)  to  Schedule 
D  to  provide  ^at  the  NASD  has 
authority  to  “deny  inclusion”  in  the 
Nasdaq  System  of  particular  securities  if 
an  issuer  files  for  protection  imder  any 

{>rovision  of  the  f^eral  bankruptcy 
aw;  3  an  issuer’s  independent  accounts 
issue  a  disclaimer  opinion  on  financial 
statements  required  to  be  certified;  *  or 
the  Association  deems  that  denial  of 
inclusion  is  necessary  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  )ust  and  equitable 
principles  of  trade,  or  to  protect 
investors  and  the  public  interest.^ 

Clarification  of  NASD  Authority  to  Deny 
Inclusion  in  the  Nasdaq  System  of 
Securities  of  Issuers  That  Are  Managed, 
Controlled  or  Influenced  by  Persons 
With  Histories  of  Securities  or 
Commodities  Violations 

In  recent  years,  the  NASD  has 
received  an  increasing  number  of 
applications  for  inclusion  in  the  Nasdaq 
System  by  companies  in  which  an 
officer,  director,  controlling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  has  previously  b^n  the 
subject  of  a  significant  sanction  for 
violations  of  state  or  federal  securities 
laws,  self-regulatory  organizations 
(“SRO”)  rules  and  regulations,  or  the 
subject  of  a  felony  conviction  in 
connection  with  the  purchase  or  sale  of 
a  security  or  commomty  contract.  The 
NASD’s  case-by-case  review  of  such 
issuer  applications  has  resulted  in 
denials  of  certain  applications  pursuant 
to  the  authority  granted  under  Part  II. 
Subsection  3(a)(3)  of  Schedule  Da 


*  See,  NASD  Mantial,  Schedules  to  the  By-Laws, 
Schedule  D,  Part  □,  Sec.  3(aKl). 

s  See,  NASD  Manual,  Schedcde  to  the  By-Laws, 
Sdiedule  D,  Part  B,  Sec.  3(aH2). 

*  See,  NASD  Manuel,  Schedules  to  the  %-Laws, 
Schedule  D.  Part  □,  Sec.  3(aM3). 

•The  NASD  notes  that  the  SEC  has  affirmed  that 
the  NASD  has  broad  discretiou  to  deny  an  Issuer’s 
request  that  its  securities  be  included  in  the  Nasdaq 
System.  In  In  die  matter  of  Tassaway,  Inc., 
Securities  Exchange  Act  Release  No.  11291  (March 
13, 1975),  6  SEC  Doc.  427,  the  SBC  stated  its  review 


where  the  NASD  formed  a  reasonable 
belief  that  enumerated  persons 
connected  with  the  issuer  were 
predisposed  to  engage  in  further 
violative  conduct  contrary  to  interests  of 
the  investigating  public.  In  such  cases, 
the  NASD’s  rationale  has  been  that  the 
history  of  prior  violative  conduct  raises 
concerns  regarding  the  continuing 
potential  for  conduct  in  connection  with 
the  operation  of  the  company  or  the 
market  for  its  securities  tnat  would  be 
considered  fraudulent  and 
manipulative,  contrary  to  just  and 
equitable  principles  of  trade,  or 
offierwise  raise  investor  protection 
concerns. 

The  NASD  is  concerned  regarding  the 
increase  of  applications  for  inclusion  in 
the  Nasdaq  System  by  issuers  that  are 
managed,  controlled  or  influenced  by 
persons  with  a  history  of  significant 
securities  or  commodities  violations. 

The  NASD  believes  such  applications 
reflect  a  pattern  of  activity  in  the 
securities  markets  in  which  persons 
with  a  history  of  securities  or 
commodities  violations  seek  to  continue 
their  violative  conduct  in  the  securities 
markets  through  the  management, 
control  or  influence  of  a  publicly-held 
company.  More  recently,  the  NASD  has 
considered  that  the  same  concerns  arise 
if  such  persons  obtain  a  position  of 
management,  control  or  influence  of  an 
issuer  already  included  in  the  Nasdaq 
System. 

The  NASD’s  concern  regarding 
situations  where  a  person  with  a  history 
of  securities  or  commodities  law 
violations  manages,  controls  or 
influences  a  Nasdaq  issuer  is  heightened 
by  the  fact  that  inclusion  of  the 
securities  of  such  issuers  in  the  Nasdaq 
System  would  exempt  the  transactions 
in  these  securities  from  SEC  rules 
adopted  to  prevent  certain  fraud  and 
abuses  in  the  penny  stock  market.  In 
August  1989,  the  SEC  adopted  Rule 
1 5(^-6  to  address  sales  practice  abuses 
in  low  priced  over-the-counter  (“OTC”) 
securities  '  which,  in  general,  prohibits 
a  broker-dealer  from  selling  to  or 
effecting  the  purchase  of  a  “designated 
security”  by  any  person,  unless  Uie 
brokerAlealer  has  approved  the 
purchaser’s  account  for  such 


function  of  tb«  NASD’*  action  with  respect  to  the 
Nasdaq  System  is  very  narrow  and  solely  that  of 
seeing  whether  the  specific  grounds  on  which  such 
action  is  based  exist  in  fact  and  are  in  accord  erith 
the  applicable  rules  of  the  association.  The  SEC  also 
stated  that  while  exclusion  from  the  Nasdaq  System 
may  hurt  existing  investors,  the  primary  empb^s 
must  be  placed  on  the  iiMerest  of  prospective 
investors  and  that  this  lattm  group  is  entitled  to 
assume  that  the  securities  in  the  Nasdaq  System 
meet  the  system's  standards. 

’  Securities  Exchange  Act  Release  No.  27160 
(August  22, 1989),  54  FR  35468  (August  28. 1989). 


transactions  and  received  from  the 
purchaser  a  written  agreement  to  the 
transaction.  On  April  10, 1992,  the  SEC 
adopted  the  Peimy  Disclosure  Stock 
Rules  a  in  response  to  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  *  which  Rules,  in 
general,  require  that  broker/dealers:  (1) 
Furnish  to  a  customer  a  risk  disclosure 
document;  (2)  disclose  the  current  bid 
and  ask  quotations  and  the 
commissions;  and  (3)  provide  monthly 
updates  on  the  vidue  of  the  securities. 
Among  other  exemptions,  the  SEC 
excluded  from  the  scope  of  Rule  15c2- 
6  and  the  Penny  Stock  Disclosure  Rules 
all  issuers  authorized  or  approved  for 
authorization  in  the  Nasdaq  System. 

The  NASD  believes  that  continued 
vigilance  is  required  to  ensure  that 
inclusion  on  the  Nasdaq  System  is  not 
used  as  a  vehicle  to  avoid  compliance 
with  these  Rules. 

The  NASD  believes  that,  as  stated  In 
the  Matter  of  Tassaway,  Ina.^o 
prospective  investors  in  the  securities  of 
a  Nasdaq  company  are  entitled  to 
assume  that  securities  in  the  Nasdaq 
System  meet  the  System’s  standards. 
Among  those  standards  is  the 
requirement  that,  as  set  forth  under 
Section  3(a)(3)  to  Part  n  of  Schedule  D. 
the  NASD  does  not  have  a  basis  to 
exclude  the  securities  in  order  to: 
prevent  fraudulent  and  manipulative 
acts  and  practices;  promote  just  and 
equitable  principles  of  trade;  or  protect 
investors  and  the  public  interest. 

In  light  of  the  NASD’s  concerns,  the 
NASD  believes  that  Part  H.  Section  3(a) 
should  be  amended.  'The  NASD 
proposes  to  add  a  new  Subsection 
3(a)(3)  to  Part  n  of  Schedule  D  to 
provide  the  NASD  authority,  on  a  case- 
by-case  basis,  to  either  deny  inclusion 
or  apply  additional  or  more  stringent 
criteria  for  the  initial  or  continued 
inclusion  of  a  particular  security,  or  to 
suspend  or  terminate  the  inclusion  of  an 
otherwise  qualified  security  if  any 
officer,  director,  controlling 
shareholder,  or  other  person  in  a 
position  to  influence  management 
decisions  of  the  issuer  has  been:  (i) 
Barred  or  suspended  from  participating 
in  the  securities  industry  by  the  SEC  or 
any  self-regulatory  organization;  (ii) 
permanently  enjoined  by  order, 
judgment  or  decree  of  any  court  of 
competent  jurisdiction  from 
participating  in  the  securities  industry, 
or  from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  with 


•  The  Penny  Stock  DUdosuie  Rules  consist  of 
seven  Rules:  Rule  3a51-l  and  Rules  15g-1  to  15g- 
6.  See,  Securities  Exchange  Act  Release  No.  30608 
(April  20, 1992),  57  FR  18004  (April  28. 1992). 

•  Public  Uw  101-429, 104  Stat.  931  (1990). 
loSee,  supra  note  7. 
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the  purchase  or  sale  of  any  security;  or 
(iii)  convicted  of  any  felony  involving 
the  purchase  or  sale  of  any  security 
arising  out  of  such  person’s 
participation  in  the  securities  or 
comm^ities  industry. 

The  proposed  rule  change  is  a 
clarification  of  the  NASD’s  current 
practice  of  utilizing  its  authority  under 
Subsection  3(a)(3)  to  deny  or  to  apply 
additional  or  more  stringent  criteria  for 
the  initial  or  continued  inclusion  of  a 
security  or  to  suspend  or  terminate  the 
inclusion  of  an  otherwise  qualified 
security  if  the  NASD  deems  it  necessary 
to  prevent  fitmdulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  or  to 
protect  investors  and  the  public 
interest »  in  instances  where  persons 
with  a  history  of  significant  securities- 
related  violations  are  involved  in  the 
management,  control  or  influence  of  a 
Nasdaq  issuer  or  potential  Nasdaq 
issuer.  As  amended.  Subsection  3(a)(3) 
would  be  renumbered  Subsection 
3(a)(4). 

The  rule  change  would  provide 
important  guidance  to  the  NASD  review 
process,  and  would  alert  issuers  seeking 
inclusion  in  the  Nasdaq  System,  as  well 
as  current  Nasdao  issuers,  that  the 
NASD  will  consider  the  issuer’s 
connection  with  a  person  with  a  history 
of  significant  securities  or  commodities 
violations  in  determining  whether  to 
grant  initial  or  continued  inclusion  to 
the  security,  and  that  the  security  may 
be  subject  to  additional  criteria  as  a 
condition  for  initial  and  continued 
inclusion  in  the  Nasdaq  System.12 

“The  propoaed  rule  change  to  adopt  new 
Subsection  3(aM3)  clarifies  the  NASD's  current 
practice  of  utilizing  its  authority  under  the  current 
Subsection  3(aK3)  and  does  not  replace  the 
language  of  this  current  provision  that  would  be 
renumbered  as  Subsection  3(a)(4).  The  proposed 
rule  change  to  adopt  new  Subsection  3(aK3), 
therefore,  would  not  preclude  the  NASD  from 
relying  on  authority  pursuant  to  Subsection  3(a)(4) 
in  appropriate  cases. 

i2in  ctunparison,  the  American  Stock  Exchange 
("Amex’*)  states  that  the  approval  of  an  application 
for  the  listing  of  securities  is  a  matter  solely  within 
its  discretion.  The  reputation  of  company’s 
management  is  a  factor.  See,  Amex  Company  Guide, 
Section  101.  Reputation  of  management  also  is  a 
factor  for  continued  trading.  See,  Amex  Company 
Guide,  Section  1001.  The  Amex  will  normally 
consider  removing  a  security  firom  the  list  if  the 
company  or  its  management  engage  in  operations 
uduch,  in  the  opinion  of  the  Amex,  are  contrary  to 
the  public  intwest.  See,  Amex  Company  Guide, 
Section  1003(eKiii). 

In  comparison,  the  New  York  Stock  Exchange 
(“NYSE”)  provides  a  number  of  general  factors 
ediicb  it  takes  into  consideration  prior  to  listing  a 
security.  See,  NYSE  Listed  Company  Manual. 
Section  102.01.  In  considering  the  delisting  of  a 
company,  the  NYSE  states  that  it  is  not  limited  to 
the  (^taria  it  sets  forth  and.  therefore,  it  may  make 
a  detennination  on  an  individual  basis,  considering 
all  pertinent  facts  and  even  through  a  security 


The  authority  granted  to  the  NASD 
under  Section  3(a)  is  discretionary  in 
nature  and  the  proposed  rule  change 
would  allow  the  Association  to  continue 
to  utilize  its  discretion  in  applying  the 
standards  of  Section  3(a)  on  a  case-by- 
case  basis. 

The  NASD  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  Se^ion  15A(b)(6)  of  the  Act  which 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general  to  protect  investors  and  the 
public  interest.  The  rule  change  clarifies 
that  the  NASD  may  deny  inclusion  of  a 
security  in  the  Nasdaq  System  pursuant 
to  Part  II.  Section  3(a)  of  Schedule  D  to 
the  NASD  By-Laws.  ’The  rule  change 
also  clarifies  the  NASD’s  authority  to 
deny  inclusion  or  apply  additional 
criteria  for  initial  or  continued  inclusion 
of  particular  securities  or  suspend  or 
terminate  the  inclusion  of  an  otherwise 
qualified  security  if  the  issuer  of  such 
security  is  managed,  controlled  or 
influenced  by  persons  with  histories  of 
significant  securities  or  commodities 
violations.  The  rule  change  addresses 
the  NASD’s  concern  regarding  the 
increase  of  applications  by  issuers  for 
inclusion  in  the  Nasdaq  System  where 
a  person  with  a  history  of  significant 
securities  or  commodities  law  violations 
is  in  a  position  to  manage,  control  or 
influence  the  issuer,  and  the  related 
NASD  concern  that  inclusion  of  such 
securities  in  the  Nasdaq  System  would 
exempt  the  transactions  in  these 
securities  from  SEC  rules  adopted  to 
prevent  certain  fiaudulent  sales 
practices  and  abuses  in  the  penny  stock 
market.  The  proposed  rule  change  is  a 
clarification  of  the  NASD’s  current 
practice  of  utilizing  its  authority  under 
Section  3(a)(3)  of  Part  II  to  Schedule  D. 
The  authority  granted  to  the  NASD 
imder  Section  3(a)  is  discretionary  in 
nature  and  the  proposed  rule  change 
would  allow  the  Association  to  continue 
to  utilize  its  discretion  in  applying  the 
standards  of  Section  3(a)  on  a  case-by- 
case  basis.  The  proposed  rule  change 
would  provide  important  guidance  to 
the  NASD  review  process,  and  would 
alert  issuers  seeking  inclusion  in  the 
Nasdaq  System,  as  well  as  current 
Nasdaq  issuers,  that  the  NASD  will 
consider  the  issuer’s  connection  with  a 
person  with  a  history  of  significant 
securities  or  commodities  violations  in 
determining  whether  to  grant  initial  or 
continued  inclusion  of  the  security,  and 
that  the  security  may  be  subject  to 

meets  or  foils  to  meet  enumerated  criteria.  See, 
NYSE  Listed  Company  Manual,  Section  802.00. 


additional  criteria  as  a  condition  for 
initial  and  continued  inclusion  in  the 
Nasdaq  System. 

(B)  Self-Regulatory  Oiganization’s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Oiganization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witl^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-93-32  and  should  be 
submitted  by  August  5, 1993. 
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For  the  Commission,  by  the  Division  of 
Martlet  Regulation,  pursuant  to  delegated 
authority.is 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-16814  Filed  7-14-93;  8:45  am] 
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[RalMae  Na  34-32606;  Hie  No.  SR-PHLX- 
93-17] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Activities  of  Clerks  on  the 
Trading  Roor  July  9, 1993 

July  9. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  ^ven  that  on  June  4, 1993,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX”  or  "Exchange”)  filed  with  the 
Sectirities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  PHLX.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19l>-4  of 
the  Act,  proposes  to  adopt  Floor 
Procedure  Advice  (“Advice”)  F-23, 
Clerks  in  the  Crowd,  to  prohibit  clerks 
from  quoting  markets  and  standing  in 
trading  crowds  on  the  Exchange  floor.  i 
This  advice  would  specifically  exempt 
specialist  clerks  from  these  prohibitions 
as  long  as  such  clerks  are  supervised  by 
a  specialist  and  request  quotations  in 
order  to  update  disseminated  markets. 
The  prohibition  extends  to  any  person 
without  membership  trading  privileges.^ 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  PHLX,  and  at  the  Commission. 

IL  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 


M 17  CFR  200.30-3(aMl2)  (1992). 

<  Proposed  Advice  F-23  is  intended  to  be 
incorporated  into  the  Exchange’s  minor  rule 
violatiim  enforcement  and  reporting  plan, 
administered  pursuant  to  PHLX  Rule  970. 

*See  Letter  from  Edith  Hallahan,  Attorney, 
Market  Surveillance.  PHLX.  to  Bradley  S.  Ritter. 
Attorney,  Division  of  Market  Regulation, 
Commission,  dated  June  24. 1993. 


the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PHLX  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PHLX  proposes  to  adopt  Advice 
F-23  to  prohibit  clerks  from  a  sustained 
presence  in  the  trading  crowd  in  order 
to  maintain  order  and  preserve  space  in 
active  trading  crowds  for  floor  traders. 
This  Advice  would  also  prevent  clerks 
from  improperly  performing 
membership  functions. 

Currently,  PHLX  Rule  104  prohibits 
Exchange  members  from  executing 
trades  with  non-members.  In  addition. 
Exchange  by-laws  state  that  membership 
in  the  Exchange  confers  upon  the  holder 
the  privileges  and  obligations  of  active 
membership.3  Based  on  these  rules,  the 
PHLX  is  proposing  to  adopt  Advice  F- 
23  to  establish  that  the  Exchange’s 
minor  rule  violation  plan  includes  these 
prohibitions  against  trading  by  non¬ 
members.  Although  Advice  F-23 
applies  its  prohibitions  to  non-member 
clerks,  it  also  defines  clerks  to  include 
members  whose  membership  privileges 
have  been  suspended  or  terminated  as 
well  as  other  members  without  trading 
privileges. 

The  PHLX  notes  that  Advice  F-23  is 
applicable  to  only  the  equity  options 
floor,  and  thus,  the  PHLX  proposes  to 
add  the  notion  “O”  after  Advice  F-23. 

In  addition,  the  PHLX  proposes  to  apply 
the  new  fines  on  a  thre^year  cycle,  such 
that  repeat  violations  during  the  same 
three-year  period  would  result  in 
escalating  fines.^ 

The  PHLX  believes  that  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,  in  general,  and  with  section 
6(b)(5).  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  public  interest,  by 
maintaining  order  on  the  trading  floor 
and  penalizing  impermissible  activity 


s  Sm  PHLX  By-Law  Article  XII.  Section  12-1. 

4  Under  die  rolling  three-year  cycle,  if  there  is  no 
violadoa  of  Advice  F-23  for  three  years,  the  next 
violation  would  be  treated  as  a  flrst  occurrence.  If 
there  is  a  violation  vrilhin  three  years  after  the  most 
recent  violation,  the  next  highest  &ne  will  be 
issued.  Thus,  a  third  violation  less  than  three  years 
after  a  Hne  was  issued  for  a  second  occurrence 
would  be  treated  as  a  third  occuirence,  even  though 
mors  than  three  yem  may  have  elapsed  since  the 
6rst  occurrence. 


by  nonmembers,  which  should  preserve 
the  integrity  of  the  marketplace. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(Cl  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  (Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  (Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  chan^,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  (Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
(Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  (Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PHLX.  All  submissions  should  refer  to 
File  No.  SR-PHLX-93-17  and  should  be 
submitted  by  August  5, 1993. 
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Far  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.s 

Maigarat  H.  McFaiiand, 

Z)epM^Seaetaiy. 

IFR  Doc.  93-16B15  Filed  7-14-93;  8:45  am] 
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Self-Ragulatory  Organizations; 
Appiicationa  for  Uniisted  Trading 
Priviieges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
incorporated 

July  9, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
('‘Commission**)  pursuant  to  section 
12(f)(lKB}  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Calton,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10900) 

Hemlo  Gold  Mines,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
10901) 

Reinsurance  Group  of  America.  Inc. 

Q)mmon  Stock,  $i)l  Par  Value  (File  No.  7- 
10902) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  30, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicatum.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  pursuant  to  such  applications 
are  cmisistsnt  with  the  maintenance  of 
fair  and  wderly  maiimts  and  the 
pratectiQD  of  investors. 

For  the  Coaunission,  by  the  Division  of 
Market  Regulaticm.  pursuant  to  delegated 
authority. 

Jonathan  G.  Kata, 

Secretaiy. 

(FR  Doc.  93-16816  Filed  7-14-93;  8:45  am) 
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Setf-Reguiatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Excftange, 
Inc. 

July  9. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission*’)  pursuant  to  section 
12(i)(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  security: 

Sociedad  Anonima  YPF 

American  Depositary  Shares  (rep.  Class  D 
Shxs.  Par  Value  PS.  1)  (File  No.  7-10903) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  30, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,,  Wa^ington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx, 

Secretary. 

(FR  Doc.  93-16817  Filed  7-14-93;  8:45  amj 
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Self-Regulatory  Organizations; 
Appiicationa  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Midwest  Stock  ^change,  Inc. 

July  9. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission*’)  pursuant  to  section 
12(f)(lHB)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12M  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities; 

Southern  California  Water  Company 
Common  Stock.  $5.00  Par  Value  (File  No. 
7-10904) 

Grupo  Simec,  S.A.  DE  QV, 


American  Depositary  Shares  (each  ADS 
represents  20  shares  of  Series  B  Common 
Stock)  Par  Value  (File  No.  7-10905) 

LTV  Corporation 

Common  Stock.  $.50  Par  Value  (File  No.  7- 
10906) 

LTV  Corporation 

Series  A  Warrants  (File  No.  7-10907) 

Carr  Gottstein  Foods  Company 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10908) 

Emerging  Markets  Income  Fund  n  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-10909) 

Ek  Chor  China  Motorcycle  Co.  Ltd. 

Common  Stock,  $.10  Par  Value  (File  No.  7- 
10910) 

Libbey,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10911) 

MMl  Companies 

Common  Stock.  $.10  Par  Value  (File  No.  7- 
10912) 

Milwaukee  Land  Company 
Common  Stock.  $.30  Par  Value  (File  No.  7- 
lOQ-’S) 

Sun  Healthcare  &oup,  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
10914) 

Sitbe  Energies.  Inc. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
10915) 

YPF  Sociedad  Anonima 
(Rep.  Class  D  Shares)  American  Dep. 
Shares  Par  Value  PS.  1  (File  No.  7- 
10916) 

These  securities  are  listed  and 
registered  on  one  w  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  jiersons  are  invited  to 
submit  on  or  before  July  30, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Coaunission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretaiy. 

[FR  Doc.  93-16819  Filed  7-14-93;  8:45  am] 
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Self-Regulatory  Organizatlona, 
AppUcatlorta  for  Unlisted  Trading 
Privileges,  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

July  9. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  piirsuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Factory  Stores  of  America,  Inc. 

Common  Shares,  $.01  Pu  Value  (File  No. 
7-10917) 

Southern  California  Water  Company 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-10918 

Fleet  Financial  Group,  Inc. 

2.345  Preferred  Stock  (File  No.  7-10919) 
Fleet  Financial  Group,  Inc. 

2.53  Preferred  Sto^  (FUe  No.  7-10920) 
Kaiser  Aluminum  Corporation 
$.65  Depositary  Shares  Mandatory 
Conversion  Premium  Dividend  Preferred 
Stock,  $.05  Par  Value  (File  No.  7-10921) 
Pulitzer  Publishing  Co. 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
10922) 

Anucho,  Iw. 

Cotmnon  Stock,  $.01  Par  Value  (File  No.  7- 
10923) 

MascoTech,  Inc. 

Common  Stock.  $1.00  Par  Value  (File  No. 
7-10924) 

Hecla  Mining  Corporation 
Preferred  B  (File  No.  7-10925) 

Capsure  Holdings  Corporation 
^mmon  Stoc^,  $.05  Par  Value  (File  No.  7- 
10926) 

Corporation  Bancaria  De  Espana  S.A. 
American  Depositary  Shares,  Nominal 
Value  500  Spanish  Pesetas  (File  No.  7- 
10927) 

Thornburg  Mortgage  Asset  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10928) 

Maderas  Y  Sinteticos  Sociedad  Anonima 
Masisa 

American  Depositary  Shares  (each 
representing  30  shares  of  Common 
Stock)  (File  No.  7-10929) 

Emerging  Markets  Income  Fund  11,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-10930) 

Chase  Manhattan  Corporation 
Warrants  Kcpiring  June  30, 1996  (File  No. 
7-10931) 

Yankee  Energy  System.  Inc. 

Cortunon  Stock,  $5  I^  Value  (File  No.  7- 
10932) 

Freeport  McMoran  Cooper  &  Gold,  Inc. 
Depositary  Shares  Re.  Step  up  Conv.  Pfd 
Stock  (File  No.  7-10933) 

MascoTech,  Inc. 

Conv.  Pfd  Stock  Dividend  Enhanced  Conv. 
Stock.  $1.00  Par  Value  (File  No.  7- 
10934) 

LTV  Corporation 

Warrants.  Expiring  1988  (File  No.  7-10935) 
Capital  Realty  Investors  Tax  Exempt  Fund 
Ltd.  Par^rship 


Series  I  Common  Stock  (File  No.  7-10936) 
Capital  Realty  Investors  Tax  Exempt  Fimd 
Ltd.  Partnership 

Series  n  Common  Stock  (File  No.  7-10937) 
Capital  Realty  Investors  Tax  Exempt  Fimd 
Ltd.  Partnership 

Series  III  Common  Stock  (File  No.  7- 
10938) 

Banco  Bilbao  Vizcaya  International  Gibraltar 
Limited 

American  Depositary  Shares,  Series  C  Each 
Rep.  One  Non  Cum  Guaranteed  Pfd 
Stock  (File  No.  7-10939) 

Wheeling  Pittsburgh  Corporation 
Series  A  Conv.  Pfd  Stock,  $.10  Par  Value 
(File  No.  7-10940) 

Ek  Chor  China  Motorcycle  Co.  LtcL 
Common  St(x:k.  $.01  Par  Value  (File  No.  7- 
10941) 

Chile  Funcl,  Inc. 

Rights  (File  No.  7-10942) 

Marine  Harvest  Investment,  Inc^ 

Common  Stcxk,  $.01  Par  Value  (File  No.  7- 
10943) 

MGM  Grand,  Inc. 

Common  StcKk,  $.01  Par  Value  (File  No.  7- 
10944) 

Sun  Healthcare  Group,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10945) 

Carr  Gottstein  Foods  Co. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
10946) 

Grupo  Radio  Centro  S.A.  DE  C.V. 

American  Depositary  Shares,  Eack 
Representing  Five  Non  Redeemable 
Ordinary  Participation  Certificates  (File 
No.  7-10947) 

YPF  Scxaedad  Anonima 
Americ:an  Depositary  Shares,  $1  Par  Value 
(File  No.  7-10948) 

Sithe  Energies,  Inc:. 

Common  Stcxk,  $.01  Par  Value  (File  No.  7- 
10949) 

MMI  Companies,  Inc. 

Common  Stcxk,  $.01  Par  Value  (File  No.  7- 
10950) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  July  30, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  suck  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretory. 

[FR  Doc.  93-16819  Filed  7-14-93;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2657] 

Louisiana  (and  Contiguous  Counties  in 
Texas  and  Arkansas);  Declaration  of 
Disaster  Loan  Area 

Caddo  Parish  and  the  contiguous 
parishes  of  Bossier,  De  Soto,  and  Red 
River  in  the  State  of  Louisiana;  Cass, 
Harrison,  Marion,  and  Panola  Counties 
in  Texas,  and  Lafayette  and  Miller 
Coimties  in  Arkansas  constitute  a 
disaster  area  as  a  result  of  damages 
cau.sed  by  severe  storms  and  flooding 
which  occvirred  June  21  through  June 
27, 1993.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  August  30, 1993  and  for 
economic  injury  until  the  close  of 
business  on  April  1, 1994  at  the  address 
listed  below:  U.S.  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  suite  102,  Ft. 
Worth,  TX  76155,  or  other  locally 
annoimced  locations. 

The  interest  rates  are: 

Facent 

For  Physical  Damage; 

Homeowners  with  credit  avail¬ 
able  elsewhere .  8.000 

Homeowners  without  credit 

available  elsewhere _ ...........  4.000 

Businesses  with  credit  available 

elsewhere .  8.000 

Businesses  and  non-profit  orga¬ 
nizations  without  credit  avail¬ 
able  elsewhere . . .  4.000 

Others  (including  non-profit  or¬ 
ganizations)  with  credit  avail¬ 
able  elsewhere . 7.625 

For  Economic  Injury: 

Businesses  and  small  agricul¬ 
tural  cooperatives  without 
credit  available  elsewhere  .  4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  265706  for 
Louisiana;  265806  for  Texas;  and 
265906  for  Arkansas.  For  economic 
injury  the  numbers  are  792600  for 
Louisiana;  792700  for  Texas;  and 
792800  for  Arkansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
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Dated:  Inly  1. 1993. 

ErakiMB.IawlH. 

Administrator 

IFR  Doc.  93-16794  Filed  7-14-93;  8:4S  vn] 
BILtINa  COM  MOS-OI-M 


Interest  Rate 

AGENCY:  Small  Business  Administration. 
ACnON:  Notice  of  interest  rate. 

SUMMARY:  Pursuant  to  13  CFR  ioa.503- 
8(b)(4).  the  maximum  legal  interest  rate 
for  a  commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 
QH  108.503-4)  shall  be  the  greater  of 
6%  over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State.  For 
a  fixed  rate  loan,  the  initial  rate  shall  be 
the  legal  rate  for  the  term  of  the  loan. 
Charles  R.  Hertsberg. 

Assistant  Administrator  for  Financial 
AssistatKO. 

(FR  Doc.  93-16793  Filed  7-14-93;  8:45  ami 
BILUNO  COM  WS-ai-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
(CGO  91-010] 

Establishmsnt  of  Area  Committees  for 
the  Coastal  Zone 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  is 
announcing  the  establishment  of  Area 
Committees  for  the  coastal  zone  of  the 
United  States.  The  Area  Committees 
prepare  Area  Contingency  Plans  (ACPs) 
for  the  response  to  discharges  of  oil  or 
hazardous  substances  into  the  waters  of 
the  United  States  in  order  to  minimize 
the  harm  to  the  environment  in  the  most 
cost-efficient  manner. 

EFFECTIVE  DATE:  July  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

CDR  R.  G.  Pond,  Chief,  Preparedness 
and  Training  Branch  (G-IvffiP-4).  (202) 
267-6860,  twtween  7  a.m.  and  3:30 
p.m..  Monday  through  Friday,  except 
Federal  holi^ys. 

SUPPLEMENTMIY  MFORMATION; 

Drafting  Information 

The  principal  perscm  involved  in 
drafting  this  document  is  Ms.  Pamela 
Pelcovits.  Project  Manager.  Oil  Pollution 
Act  (OPA)  90  Staff. 

Background 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  (Pub.  L.  101-380)  was  enacted,  in 


part,  to  improve  the  prevention  of  and 
response  to  discharges  of  oil  and 
hazardous  substances  by  vessels  and 
facilities.  In  addition.  C^A  90  creates  a 
liability  and  compensation  plan  upon 
the  occurrence  of  a  discharge. 

The  Coast  Guard  published  a  notice  of 
intent  (56  FR  33481).  on  July  22, 1991, 
to  notify  the  public  of  the  intended 
boundaries  for  the  coastal  zone  Area 
Committees.  These  boundaries  were 
published  in  a  notice  on  April  24. 1992 
(57  FR  15201).  Additional  information 
on  the  bound^es  is  provided  later  in 
this  notice. 

On  January  16. 1992,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (57  FR  1933)  entitled 
“Appointment  of  Area  Committee 
Members  and  Designation  of  Area 
Committee  Responsibilitias.”  The  notice 
described  the  responsibilities  of  Area 
Committees  in  the  coastal  zones  of  the 
United  States  and  provide  guidance  for 
establishing  and  appointing  members  to 
the  Area  Committees.  The  Coast  Guard 
received  thirty-one  letters  commenting 
on  the  notice.  A  public  hearing  was  not 
requested,  and  none  was  held. 

Area  Committees  Under  OPA  90 

Section  4202(a)  and  OPA  90  amends 
section  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321  er  seq.)  by  requiring  that  the 
President  designate  Area  Committees 
and  appoint  members  firom  qualified 
personnel  of  Federal,  State,  and  local 
agencies.  Section  4202(a)  abo  requires 
each  Area  Committee,  under  the 
direction  of  the  Federal  On-Scene 
Coordinator  (OSC),  to:  (1)  Prepare  an 
ACP;  (2)  work  with  State  and  local 
officials  to  enhance  contingency 
planning  and  assure  preplanning  of 
joint  response  efforts,  including 
mechanical  recovery,  dispersal, 

^oreline  cleanup,  and  the  protection 
and  rehalulitation  of  sensitive  areas, 
fisheries,  and  wildlife;  and  (3)  work 
with  State  and  local  officials  to  expedite 
decisions  for  the  use  of  dispersants  and 
other  mitigating  substances  and  devices. 

The  authority  to  implement  the  Area 
Committee  Program  was  delegated  by 
the  President  to  the  Secretary  of 
Transportation  under  Executive  Order 
12777  (56  FR  54757.  October  22. 1991). 
The  Secretary  delegated  the  authority  to 
the  Commandant  of  the  Coast  Guard  (57 
FR  8581,  March  11, 1992).  The 
Commandant  further  delegated  the 
authority  to  the  Chief  of  the  Office  of  the 
Marine  Safety.  Security  and 
Environmental  Protection  by  internal 
directive,  dated  March  19. 1992. 

Coordinated  preplanning  is  crucial  to 
the  successful  resolution  of  crisis 
management  situations.  To  ensure 


maximmn  participation  and  a  unified 
responae  under  t^  National  Response 
System  (NRS),  CX*A  90  requires  that 
Area  Cf^mitteaa  conduct  oil  and 
hazardous  substance  spill  response 
planning  for  each  designated  area. 

The  Area  Committees  replaced  the  , 
Emergency  Task  Forces  previously 
required  under  eecticm  311(c)(2KC)  of 
the  FWPCA  and  the  Multi-AgeiK^  Local 
Response  Teams  (MALRTs)  that  existed 
in  several  major  penis. 

The  Area  Committees  are  designed  to 
enhance  the  local  response  structure  by 
providing  a  cohesive  planning  body 
consisting  of  Federal,  State,  and  local 
government  representatives.  The 
purpose  of  the  Area  Committees  is  to 
ensure  that  all  feoeb  of  the  community 
are  involved  in  a  cooperative  effort  of 
planning  for  an  oil  or  hazardous 
substance  spill  response. 

Discussion  of  Commmb 

The  Coast  Guard  received  a  total  of 
thirty-one  commenb  on  the  January  16. 
1992,  notice.  Nine  commenb  supported 
the  proposal  to  allow  the  OSC  to 
appoint  members  to  the  Area 
Committee.  One  comment  stated  that 
the  Coast  Guard  District  Commander, 
instead  of  the  OSC.  should  appoint 
members  based  on  the  recommendation 
of  the  OSC.  The  comment  added  that 
such  a  review  process  would  allow  a 
party  the  opportunity  to  appeal  an 
OSC’s  decision. 

I'he  Coast  Guard  has  determined  that 
it  is  more  appropriate  for  OSCs  to 
appoint  membere  because  of  their 
familiarity  with  each  Area.  In  the  past, 
the  Coast  Guard  OSCs  have  worked 
closely  with  agencies  to  appoint 
members  to  the  Emergency  Task  Forces 
and  MALRTs,  and  this  process  has 
worked  well. 

Twenty-one  commenb  supported 
limiting  the  Area  Committee  size  and 
restricting  membership  to  those  from 
Federal,  State,  and  local  agencies. 
However,  ten  commenb  stated  that  size 
and  membership  requirements  would 
limit  the  expertise  avaibble  to  develop 
the  ACP  and,  consequently,  hinder 
successful  response  planning.  Section 
311(j)(4)  of  the  FWPCA  (33  U.S.C  1321 
(j)(4)),  as  amended  by  section  4202(a)  of 
OPA  90.  specifically  limits  the 
composition  of  Area  Committees  to 
qualified  personnel  of  Federal,  State  and 
local  agencies. 

In  the  January  1992  Federal  Register 
notice,  the  Coast  Guard  suggested  the 
use  of  subcommittees,  chaired  by  Area 
Committee  members,  to  expand 
involvement  beyond  the  appointed 
membership.  This  approa^  would 
broaden  the  expertise  of  the  appointed 
membership  and  allow  greater 
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participation  in  the  planning  process. 
Similar  subcommittees  have  proven 
successful  el  the  National  Response 
Team  level  of  the  NRS.  The  C^st  Guard 
encourages  Area  Committees  to 
establish  subcommittees  composed  of 
volunteeie  with  expertise  in  response 
planning  6om  government  agencies, 
industry,  academia,  ecological 
assodatiims.  and  the  public. 

Several  oi  the  comments  suggested 
ways  to  utilize  and  expand  the 
sulxommittees,  but  none  oHered  an 
alternative  to  the  proposal.  Five 
comments  stated  that  subcommittees 
should  be  required.  While  the  Coast 
Guard  supports  the  use  of 
subcomndttees,  the  flexibility  of  those 
bodies  would  be  frustrated  by 
mandatory  use.  The  Guard  does 
not  require  a  specific  type  or  number  of 
subcommittees;  instead,  the  needs  of  the 
particular  Area  Committee  will  drive 
the  decision  to  form  uibcommittees. 

Five  comments  objected  to  the 
appointment  of  Coast  Guard  members  as 
both  the  diair  and  vicendiair  of  the  Area 
Committee.  The  Coast  Guard  agrees 
with  the  comment  that  the  vice-chair  for 
the  Area  Committee  should  be 
appointed  from  the  other  members  of 
the  Area  Committee.  Specific  policy 
concerning  the  selection  of  the  Area 
Committee  vice-chair  is  described  later 
in  this  notice. 

Five  comments  discussed  the  specific 
State  and  local  agencies  that  the  OSC 
should  consider  for  potential 
membership.  As  dmcribed  later  in  this 
notice,  the  OSCs  have  discretion  in 
allowing  multiple  State  or  local  agencies 
to  be  members  of  the  Area  Committee, 
according  to  guidelines  also  described 
below. 

Six  comments  discussed  the  Coast 
Guard’s  proposal  to  restrict  the  Area 
Committees  to  planning  functions. 

Since  the  planning  duties  of  the  Area 
Committees  were  specified  in  OPA  90. 
this  notice  is  limit^  to  describing  the 
necessary  action  to  implement  those 
fiinctions.  Additional  taskings,  if 
approprirte.  will  be  address^  in  the 
future. 

Some  of  the  individual  agencies 
represented  on  an  Area  Committee  will 
be  involved  during  a  spill  response.  The 
notification  and  response  strategy 
sections  of  the  ACP  will  describe  the 
responsibilities,  duties,  and  strategies  of 
theM  agencies  during  a  response. 

During  a  spill,  the  may  convene  a 

meeting  of  the  Area  Committee  upon  the 
OSC’s  mscretion. 

The  Coast  Guard  agrees  with  the  ten 
commenters  who  favored  expanded 
methods  to  solicit  input  from  the  public 
and  industry.  The  guidelines  for  OSC 
coordination  with  all  entities 


participating  in  the  Area  Committee 
planning  process  have  been  expanded. 

Area  Committee  Final  Policy 

/.  Committee  Members 

The  COTP,  as  the  OSC,  chairs  the 
coastal  zone  Area  Committee.  The  vice¬ 
chair  should  be  a  representative  from  an 
agency  other  than  the  Coast  Guard  with 
a  major  role  in  spill  response  for  the 
area.  If  necessary,  the  OSC  may 
establish  multiple  vice-chairs.  The 
Scientific  Support  Coordinator,  the 
National  Strike  Force,  and  the  District 
Response  Advisory  Team  are  also 
available  to  assist  the  Area  Committee 
as  consultants  upon  request. 

To  implement  section  311(j)(4)  of 
FWPCA,  as  amended  by  section  4202  of 
OPA  90,  the  OSC  appoints  Area 
Committee  members  from  appropriate 
Federal,  State,  and  local  agencies. 
Federal  agency  members  of  the  Area 
Committee  are  selected  from  the  fifteen 
agencies  that  make  up  the  National 
Response  Team  (NKT),  in  consultation 
with  the  Regional  Response  Team 
(RRT).  Not  all  NRT  members  need  to  be 
represented  on  each  Area  Committee. 

Under  the  NCP,  each  Stale  governor 
should  designate  for  each  designated 
Area  in  the  State,  a  State  agency  as  9 
single  point  of  contact  for  pollution 
preparedness  and  response  and  as  the 
primary  State  representative  on  the  Area 
Committee.  Other  State  agencies  may  be 
considered  for  membership  by  the  OSC, 
particularly  if  they  are  nominated  by  the 
primary  State  agency.  In  addition, 
representatives  of  local  agencies  may  be 
appointed,  if  the  agencies  are 
responsible  for  coordinating 
environmental  issues  and  emergency 
responses  in  the  coastal  zone. 

Whenever  possible,  agencies  having 
similar  or  related  interests  should  agree 
to  be  represented  by  a  single  Area 
Comnrittee  member.  Agencies  that 
represent  predominantly  local  interests 
or  only  have  a  minimal  interest  in  the 
coastal  area  should  channel  their 
concerns  through  a  member  of  the  Area 
Committee. 

To  obtain  the  maximum  input  from 
the  Area  Committee  membership, 
members  of  the  Area  Committee  should 
be  capable  of,  and  responsible  for, 
making  decisions  regarding  their 
agency’s  policies.  However,  the  Area 
Committee  is  encouraged  to  seek  advice 
from  other  sources. 

AreaCtunmittees  may  establish 
subcommittees  at  the  OSCs  direction. 
These  subcommittees  may  address 
issues  such  as:  communication  systems, 
sensitive  envircmmental  areas,  response 
strategies  (mechanical,  chemical,  or 
biological),  recovered  waste  storage  and 


disposal,  exercise  participation, 
navigation  safety,  and  fish  and  wildlife 
rescue.  Subcommittees  will  be  chaired 
by  an  Area  Conunittee  member. 

Area  Committees  do  not  constitute  a 
formal  Federal  Advisory  Committee, 
and  each  agency  is  responsible  for 
funding  its  ovm  participation  in  Area 
Committee  proceedings. 

II.  Responsibilities 

The  Area  Committee’s  main  purpose 
is  to  plan  for  a  coordinated  response  in 
the  eveiU  of  a  discharge  of  oil  or 
hazardous  substance  within  the 
geographic  boundaries  of  the  designated 
Area.  The  OSC  will  direct  and  assist  the 
Area  Committee  in  the  development  of 
an  ACP  that  meets  the  requirements 
established  by  the  FWPCA,  as  amended 
by  OPA  90. 

The  Area  Committee  should  act  as  the 
focal  point  to  solicit  comments  and 
advice  on  the  concerns  of  the  public  and 
industry  in  the  coastal  area.  The  Coast 
Guard’s  position  is  that  these  sources 
should  include  a  broad  spectrum  of 
interests,  including:  Facility  owners  and 
operators,  shipping  companies,  cleanup 
contractors,  emergency  response 
officials,  marine  pilots  associations, 
academia,  environmental  groups, 
specialists,  consultants,  response 
organizations,  and  concerned  citizens. 
The  Area  Committee  members  then 
incorporate  the  information  into  the 
AGP  to  ensure  that  the  ACP  addresses 
all  the  relevant  environmental,  social, 
ecological,  and  economic  concerns  of 
the  port  area. 

Tne  Area  Committee  coordinates  and 
cooperates  with  Federal,  State,  and  local 
officials  to  enhance  contingency 
planning  with  all  appropriate  non¬ 
member  agencies  and  groups  in  the 
designated  Area.  The  following  are 
some  of  the  factors  that  must  be 
considered  by  the  Area  Committee 
when  planning  jmnt  response  actirms; 
Appropriate  pnx:edures  for  mechanical 
recovery:  use  of  dispersants,  surface 
washing  agents,  surface  collecting 
agents,  bioremediation  agents,  or 
miscellaneous  oil  spill  control  agents 
listed  on  the  NCP  ftoduct  Schedule; 
shoreline  impact  evaluation  and 
cleanup;  protection  of  sensitive 
economic  and  environmental  areas;  and 
protection,  rescue,  and  rehabilitation  of 
fisheries  and  wildlife.  The  Area 
Committee  must  address  all  of  these 
actions  in  advance  to  ensure  there  is  no 
delay  in  responding  to  a  spill. 

The  Area  Committee  does  not  replace 
the  RRT  or  assume  its  responsibilities  to 
make  policy  decisions  regarding  the  use 
of  dispersants,  bioremediation,  in-situ 
burning,  or  disposal.  Generally,  policy 
decisions  are  made  by  the  RRT.  and  the 
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Area  Conunittee  must  work  with  the 
OSC  in  implementing  RRT  policies  that 
would  have  an  impact  on  response 
preparedness  and  planning  in  the  Area. 

while  the  Area  Committee  has  no 
formal  role  during  an  actual  response, 
the  OSC  and  some  Area  Committee 
members  will  have  an  active  role 
through  their  positions  with  Federal, 
state,  or  local  government  agencies 
during  the  response.  In  most  cases  it  is 
expected  that  the  Area  Committee  will 
not  meet  during  a  spill,  but  the  vice¬ 
chair  or  another  member  of  the  Area 
Committee  will  be  designated  as  the 
Point-of-Contact  for  the  Area  Committee 
during  a  response.  The  Point-of-Contact 
will  coordinate  information  flow, 
advice,  and  response  input  from  those 
Area  Committee  members  not 
specifically  involved  in  the  response 
effort  to  the  OSC.  This  procedure  allows 
the  Area  Conunittee  members’  concerns 
or  advice  to  reach  the  OSC  during  a 
response,  without  overwhelming  the 
OSC  with  information.  The  Area 
Committee  may  meet  during  a  response 
at  the  discretion  of  the  OSC.  In 
developing  the  ACP,  the  Area 
Committee  follows  the  format  and 
guidelines  provided  by  the  Coast  Guard 
in  Commandant  Notice  16471,  dated 
September  30, 1992,  or  its  successor 
dociunents. 

The  following  is  the  list  of  coastal 
zone  Area  Conunittees  that  are 
established.  The  boundaries  published 
in  the  Federal  Registo*  (57  FR 15201, 
April  24, 1992)  have  been  adjusted,  in 
some  cases,  based  on  the  needs  of 
various  Area  Committees.  The 
geographic  boundaries  of  each  Area 
Conunittee  will  be  maintained  as  part  of 
the  corresponding  area  and  regional 
contingency  plans.  In  addition,  the 
boimd^es  for  a  particular  Area 
Committee  may  ^  obtained  frum  the 
Marine  Safety  Division  of  the 
appropriate  district  office  as  listed  here. 

First  Coast  Guard  District 

First  District  (m) — (617)  223-8447 

Portland  Area  Committee 
Boston  Area  Committee 
Providence  Area  Committee 
Long  Island  Sound  Area  Committee 
New  York  Area  Committee 

Second  Coast  Guard  District 

Second  District  (m)— (314)  539-2655 

There  will  be  no  separate  Area 
Committees  established  by  the  Coast 
Guard  in  the  Second  Coast  Guard 
District.  The  Environmental  Protection 
Agency  (EPA)  is  directing  the 
establishment  of  committees,  but  the 
Coast  Guard  intends  to  actively 
participate  in  the  inland  Area 


Committees.  The  EPA  will  be 
promulgating  its  appointment  of  Area 
Committees  in  a  separate  notice. 

Fifth  Coast  Guard  District 

Fifth  District  (m)— (804)  398-6637 

Virginia  Coastal  Area  Committee 
Northeast  North  Carolina  Coastal  Area 
Committee 

Southeastern  North  Carolina  Coastal 
Area  Committee 

Maryland  Coastal  Area  Committee 
Phildelphia  Coastal  Area  Committee 

Seventh  Coast  Guard  District 

Seventh  District  (m) — (305)  536-5651 

Savannah  Area  Committee 
Charleston  Area  Committee 
Jacksonville  Area  Committee 
Tampa  Area  Committee 
South  Florida  Area  Committee 
Caribbean  Area  Committee 

Eighth  Coast  Guard  District 

Eighth  District  (m)— (504)  589-6271 

Florida  Panhandle  Area  Committee 
Mobile  Area  Committee 
New  Orleans  Area  Committee 
Morgan  City  Area  Committee 
Port  Arthiu  Area  Conunittee 
Houston/Galveston  Area  Committee 
Corpus  Christ!  Area  Committee 

Ninth  Coast  Guard  District 

Ninth  District  (m)— (216)  522-3994 

Duluth-Superior  Area  Committee 
Milwaukee  Area  Committee 
Chicago  Area  Ck)mmittee 
Grand  Haven  Area  Committee 
Sault  Ste.  Marie  Area  Committee 
Detroit  Area  Committee 
Cleveland  Area  Committee 
Western  Lake  Erie  Area  Committee 
Buffalo  Area  Committee 

Eleventh  Coast  Guard  District 

Eleventh  District  (m)— (310)  980-4300, 
ext.  358 

North  Coast  Area  Committee 
San  Francisco  Bay  Area  Committee 
Central  Coast  Area  Committee 
Santa  BarbaraA^entura  Area  Committee 
Los  Angeles/Long  Beach  Harbor  Area 
Committee 

Orange  County  Area  Committee 
San  Diego  Area  Committee 

Thirteenth  Coast  Guard  District 

Thirteenth  District  (m)— (206)  553-1711 

Puget  Sound  Area  Committee 
Portland  Area  Committee 

Fourteenth  Coast  Guard  District 

Fourteenth  District  (m) — (808)  541-2114 

Hawaii/American  Samoa  Area 
Committee 


Guam  Area  Committee 
Palau  Area  Committee 
Commonwealth  of  the  Northern 
Marianas  Islands  Area  Committee 

Seventeenth  Coast  Guard  District 

Seventeenth  District  (m) — (907)  463- 
2205 

Western  Alaska  Area  Committee 
Prince  William  Soimd  Area  Committee 
Southeast  Alaska  Area  Committee 

Dated;  July  9, 1993. 

R.C  North, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Prote(kion. 

[FR  Doc.  93-16704  Filed  7-14-93;  8:45  am] 
WUiNO  CODE  4S10-14-M 


[CGD  92-046] 

National  Boating  Safety  Advisory 
Council;  Applications  for  Appointment 

agency:  Coast  Guard,  DOT. 

ACTION:  Request  for  applicants. 

SUMMARY:  The  U.S.  Coast  Guard  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Boating 
Safety  Advisory  Cotuidl  (NBSAC).  The 
Council  is  a  21  member  Federal 
advisory  committee  that  advises  the 
Coast  Guard  on  matters  related  to 
recreational  boating  safety.  Members  for 
the  Council  are  drawn  equally  from  the 
following  sectors  of  the  luting 
commimity:  State  officials  responsible 
for  State  bating  safety  programs; 
recreational  boat  and  associated 
equipment  manufacturers;  and  national 
recreational  boating  organizations  and 
the  general  public.  Members  are 
appointed  by  the  Secretary  of 
Transportation.  Applicants  are 
considered  for  membership  on  the  basis 
of  their  expertise,  knowledge,  and 
experience  in  boating  safety.  The  terms 
of  appointment  are  staggered  so  that 
seven  vacancies  occur  each  year. 

Applications  are  being  sought  for 
mem^rship  vacancies  that  will  occur  as 
follows;  Two  (2)  representatives  of  State 
officials  responsible  for  State  boating 
safety  programs;  two  (2)  representatives 
of  recreational  boat  and  associated 
equipment  manufacturers;  and  three  (3) 
representatives  of  national  recreational 
bating  organizations  and  from  the 
general  public.  To  achieve  the  balance 
of  membership  required  by  the  Federal 
Advisory  Committee  Act,  the  Coast 
Guard  is  especially  interested  in 
receiving  applications  from  minorities 
and  women. 

The  Coimcil  normally  meets  twice 
each  year  at  a  location  selected  by  the 
Coast  Guard.  When  attending  meetings 
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of  the  Council,  members  are  provided 
travel  expoises  and  per  diem. 

DATC8:  Completed  application  forms 
should  be  received  no  later  than 
September  14, 1993. 

ADDRESSES:  Requests  for  application 
forms,  as  well  as  the  completed 
application  forms,  should  be  sent  to 
Commandant  (G-NAB).  U.S.  Coast 
Guard  Headquarters,  Washington,  DC 
20593-0001;  telephone:  (202)  267-1077. 
FOR  FURTHER  MFORMATKW  CONTACT: 

Mr.  A.).  Marmo,  Executive  Director, 
National  Boating  Safety  Advisory 
Coimcil  (G-NAB),  room  1202,  U.S. 

Coast  Guard  Headquarters,  2100  Second 
Street,  SW..  Washington,  IX  20593- 
0001;  (202)  267-1077. 

Dirted:  |uly  6. 1993. 

W.).  Eckar, 

RearAdmirai,  U.S.  Coast  Guard,  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
(FR  Doc.  93-16765  Filed  7-14-93;  8:45  am] 
atUMO  COOC  4ttS-14-4l 


(CQ  07-93-058] 

Johns  Island,  Charleston  County,  SC; 
Public  Hearing 

AGENCY:  Coast  Guard,  EKXr.  ' 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commandant.  United  States  Coast 
Guard,  has  authorized  a  public  hearing 
to  be  held  fay  the  Commander,  Seventh 
Coast  Guard  District,  on  Johns  Island, 
Charleston  County,  South  Carolina.  The 
purpose  of  the  he^ng  is  to  give  the 
bridge  owner,  waterway  users,  and  other 
interested  parties  the  opportunity  to 
present  data,  views  ana  comments 
orally  or  in  writing  concerning  what 
alterations  are  netted  to  the  John 
Liraehouse  Bridge  to  provide  the 
vertical  and  horizontal  clearances 
necessary  to  provide  reasonably  free  and 
unobstructed  passage  for  waterborne 
traffic  on  this  reach  of  the  Atlantic 
Intracoastal  Waterway  (AIWW). 

DATES:  The  hearing  will  be  held  on 
Thursday,  August  5, 1993  commencing 
at  7  p.m. 

ADDRESSES:  The  hearing  will  be  held  at 
St.  Johns  Hig^  School  located  at  1518 
Main  Road,  Johns  Island,  Charleston 
County.  Sou^  Carolina. 

FOR  FURTHER  MFORMAT10N  CONTACT: 

Mr.  Gary  Pruitt,  Bridge  Management 
Specialist.  Seventh  Cfoast  Guard  District, 
909  Se.  First  Avenue.  Miami,  Florida 
33131-3050,  (305)  536-4103. 
SUPPLEMENTARY  INFORMATION:  Under 
section  22  of  Public  Law  102-241,  of  the 
Coast  Guard  Authorization  Act  of 
December  19, 1991,  the  United  States 


Congress  declared  the  John  F. 

Limehouse  Memorial  Bridge  to  be  an 
obstruction  to  navisation. 

The  hearing  will  oe  informal.  A  Coast 
Guard  representative  will  preside  at  the 
hearing,  make  a  brief  opening  statement 
describing  the  proposed  brid^  project, 
and  announce  the  procedures  to  be 
followed  at  the  he^ng.  Speakers  are 
encouraged  to  provide  written  copies  of 
their  oral  comments  to  the  hearing 
officer  at  the  time  of  the  hearing.  Those 
wishing  to  make  written  comments  only 
may  sul^it  those  comments  at  the 
hearing,  or  mail  tlmm  to  the  Commander 
(oan).  Seventh  Coast  Guard  District, 
Brickell  Plaza  Federal  Building,  909  Se 
1st  Avenue.  Miami.  Florida  33131- 
3050.  Written  comments  will  be 
received  through  September  6. 1993. 
Each  comment  about  the  clearances 
proposed  for  the  Limehouse  Bridge  to 
meet  the  needs  of  waterway  users  on  the 
AIWW  should  include  the  name  and 
address  of  the  person  or  organization 
submitting  the  comment  and  state  the 
reasons  for  the  suggested  alterations.  A 
transcript  of  the  hearing,  as  well  as 
written  conunents  received  outside  of 
the  hearing,  will  be  available  for  public 
review  at  the  office  of  the  Seventh  Coast 
Guard  District  approximately  30  days 
after  the  hearing.  Transcripts  of  the 
hearing  will  be  made  available  for 
purchase  upon  request  to  the  com! 
recording  service  at  the  conclusion  of 
the  hearing.  All  comments  received, 
whether  in  writing  or  presented  orally  at 
the  public  hearing,  will  be  fully 
considered  before  final  agency  action  is 
taken. 

(33  U.S.C  513;  33  CFR  116.20) 

Dated:  June  23, 1993. 

William  P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

(FR  Doc.  93-16711  Filed  7-15-93;  8:45  am) 
atUINO  CODE  4ai0-M-M 


Federal  Highway  Administration 

Environmental  impact  Statement: 
Baldwin  County,  AL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Baldwin  County,  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration.  500  Eastern  Boulevard, 
suite  200,  Montgomery,  Alabama 


36117-2018,  Telephone  (205)  223-7370. 
Mr.  G.  M.  Roberts,  State  of  Alabama 
Highway  Department,  1409  Coliseum 
Bouleva^  Montgomery,  Alabama 
36130,  Telephone  (205)  242-6311. 
SUPPLEMENTARY  MFORMATION:  The 
FHWA,  in  cooperation  with  the  State  of 
Alabama  Highway  Department,  will 
prepare  an  Envirorunental  Impact 
Statement  (EIS)  for  Alabama  Project 
MAOA-0200(6).  The  proposal  is  to 
construct  a  multi-lane,  limited  access 
facility  from  Alabama  State  Route  182 
near  Orange  Beach  north  to  Baldwin 
Coxmty  Road  95.  including  a  bridge 
across  Wolf  Bay.  Project  length  is 
approximately  7.5  miles.  The  new 
hi^way  will  function  as  a  hurricane 
evacuation  route  for  Orange  Beach  and 
surrounding  communities. 

Alternatives  undo*  consideration 
include:  (1)  Alternate  route  locations, 

(2)  a  no  action  altmnative,  and  (3) 
postponing  the  acticm  alternative. 

Early  coordination  has  been  initiated 
with  Federal,  State,  and  local 
environmental  agencies  and  officials. 
Public  involvement  meetings  were  held 
on  November  16  and  17, 1992,  at  Orange 
Beach  and  Elsanor,  respectively. 

To  ensure  that  the  fiul  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHW.\  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally-assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  July  5, 1993. 

Joe  D.  Wilkerson, 

Division  Administrator,  Montgomery, 
Alabama. 

(FR  Doc.  93-16787  Filed  7-14-93;  8:45  am) 
BILUNG  CODE  4910-22-M 


Environmental  impact  Statement; 
Baldwin  County,  AL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Baldwin  Coimty,  Alabama. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Joe  D.  Wilkerson,  Division 
Administrator.  Federal  Highway 
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Administration,  500  Eastern  Boulevard, 
suite  200,  Montgomery,  Alabama 
36117-2018,  Telephone  (205)  223-7370, 
or  Mr.  G.M.  Roberts.  State  of  Alabama 
Highway  Department,  1409  Coliseum 
Boulevaixi.  Montgomery,  Alabama 
36130,  Telephone  (205)  242-6311. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  State  of 
Alabama  Highway  Department,  will 
prepare  an  ^vironmental  Impact 
Statement  (EIS)  for  Alabama  Project 
STPAA-0216(104).  The  proposal  is  to 
upgrade  Alabama  State  Route  225  from 
a  two-lane  to  a  multi-lane  facility  from 
U.S.  31  to  Interstate  65.  Project  length  is 
approximately  20  miles. 

Alternatives  under  consideration 
include:  (1)  Upgrading  the  existing 
facility,  (2)  alternate  route  locations,  (3) 
a  no  action  alternative,  and  (4) 
postponing  the  action  alternative. 

A  Scoping  Meeting  for  the  project  was 
held  in  the  Bay  Minette  City 
Auditorium.  123  Courthouse  Square. 

Bay  Minette,  Alabama  at  2  p.m..  Central 
Standard  Time  on  October  20, 1992. 

To  ensiue  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research 
Placing  and  Construction.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  July  5, 1993. 

Joe  D.  WUkanon, 

Division  Administrator,  Montgomery, 
Alabama. 

(FR  Doc.  93-16788  Filed  7-14-93;  8:45  ami 
MLUNQ  CODE  SOIO-Sa-M 


National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
to  Support  a  Highway  Traffic  Safety 
Project;  Traffic  Safety  for  Young 
Adults  at  Job  Training  Sites 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  U.S. 
Department  of  Transportation  (DOT). 
ACTION:  Announcement  of  a 
discretionary  cooperative  agreement  to 
support  a  national  traffic  safety  project. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  the  availability  of  a  FY 1993 


discretionary  cooperative  agreement  to 
support  the  agency’s  goal  of  reaching  at 
least  75  percent  s^ety  belt  usage  by 
1996.  To  help  meet  this  goal,  the  agency 
plans  to  sponsor  orientation  sessions  in 
four  or  five  States,  for  offidals  of  job 
training  programs,  on  the  benefits  to 
students  of  traffic  safety  activities. 
Officials  will  be  provided  with 
information  to  help  increase  their 
understanding  of  me  cost  of  motor 
vehicle  crashes,  in  lives,  injuries,  and 
property  damage.  'The  officials 
administer  programs  that  serve  young 
adults,  workers  receiving  economic 
dislocation  assistance,  Native 
Americans,  migrant  and  seasonal 
farmworkers,  veterans.  Job  Corps 
students,  students  in  special 
demonstration  projects  for  rural  and 
iirban  young  adults,  and  others. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
August  16, 1993. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
Attention:  Belinda  Leatley,  400  7th 
Street  SW,  room  5301,  Washington,  DC 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-93-Y-05386.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Belinda  Lratley,  Office  of 
Contracts  and  Procurement,  at  (202) 
366-9566.  Programmatic  questions 
should  be  directed  to  Ms.  Susan 
Gorcowski,  Chief,  National 
Organizations  Division  (NTS-11), 
NHTSA.  room  5118,  400  7th  Street.  SW, 
Washington,  DC  20590,  (202)-366-2712. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  designs 
strategies  to  reduce  motor  vehicle- 
related  fatalities  and  injuries.  One 
approach  includes  the  development  of 
awareness  and  educational  materials  for 
public  and  private  sector  organizations 
on  the  benefits  of  using  occupant 
restraints  and  child  safety  seats  in  motor 
vehicles.  NHTSA  also  promotes  the 
passage  and  enforcement  of  laws 
retiring  the  use  of  these  devices. 

Occupant  protection  systems  have 
proven  to  be  effective  at  reducing 
fatalities  and  serious  injuries.  In  1990,  a 
sxirvey  in  19  U.S.  cities  indicated  a  49 
percent  belt  use  rate  and  an  84  percent 
child  safety  seat  use  rate.  During  1990, 


safety  belts  saved  about  4,800  lives  and 
child  restraints  saved  222  lives.  Had  the 
use  of  safety  belts  and  child  restraints 
been  universal  during  1990,  an 
additional  10,000  adult  and  250  child 
lives  could  have  been  saved. 

In  early  1991,  NHTSA  initiated  the 
National  "70%  by  ’92"  Campaign, 
modeled  after  successful  programs  in 
Canada  and  limited  demonstrations  in 
the  United  States.  One  component. 
Operation  Buckle  Down  (OBD), 
encouraged  top  level  law  enforcement 
personnel  to  integrate  high  levels  of 
occupant  protection  enforcement  into 
their  regular  operations.  In  another 
component,  State  and  local  police 
promoted  public  awareness  of  safety 
belt  and  child  passenger  safety  laws  for 
the  several  weeks  surroimding  summer 
holidays.  These  holiday  enforcement 
activities  included  press  conferences 
and  news  events  which  underscored  the 
importance  of  using  occupant  protection 
systems.  In  less  than  two  years,  seat  belt 
use  rates  increased  to  an  all  time  high 
of  62  percent,  the  greatest  single 
increase  since  the  majority  of  seat  belt 
use  laws  were  passed. 

A  significant  portion  of  the  public 
does  not  perceive  the  failure  to  use  seat 
belts  to  be  as  critical  as  other  "high 
priority"  societal  problems,  such  as 
rising  health  costs,  economic  decline, 
and  crime.  Similarly,  many  public 
officials  may  not  recognize  the  civic 
benefits  of  l^lt  use  in  reducing  medical 
and  rehabilitation  costs.  Successful 
traffic  safety  programs  have  shown  that 
without  the  support  of  State/local 
leaders,  it  is  difficult  to  get  relevant 
policies  and  programs  enacted, 
implemented  or  enforced.  As  successful 
as  the  "70%  by  92”  campaign  was,  only 
2,000  police  jurisdictions— out  of 
approximately  20,000 — participated. 
This  number  could  be  dramatically 
increased  if  State/local  officials 
imderstood  the  cost  implications  of 
traffic  crashes  on  their  budgets.  The 
estimated  $137  billion  that  traffic 
crashes  cost  society  annually  translates 
into  significant  expenditures  by  State/ 
local  governments  for  liability  claims 
and  coverage;  social  and  emergency 
medical  services:  health  care  programs: 
and  welfare  and  income  support. 
Increasing  the  national  belt  use  rate  to 
at  least  75  percent  by  1996  would 
reduce  national  fatauties  by  1,850  each 
year.  An  additional  annual  reduction  of 
1,850  fatalities  could  be  achieved  by 
reducing  alcohol  involvement  in  crashes 
from  46  to  43  percent. 

Objectives 

To  promote  the  benefits  of  traffic 
safety  programs  and  the  consequences 
of  driving  while  under  the  influence  of 
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alcohol  or  drugs  by  including  traffic 
safety  subjects  in  job  training  courses. 
Anticipate  outcomes  for  students  in 
job  training  programs  are:  (1)  An 
increase  in  the  awareness  of  the 
im^rtance  of  traffic  safety  programs  on- 
and  offithe-job;  (2)  an  increase  in  the 
use  of  safety  belts,  child  safety  seats  and 
other  occupant  protection  devices;  and 
(3)  a  reduction  in  the  incidence  of 
driving  while  under  the  influence  of 
alcohol  or  drugs. 

Traffic  Safety  for  Young  Adults  at  Five 
Job  Training  Sites 

NHTSA  has  developed  a  ciuriculum 
package  for  job  training  programs  titled 
Play  It  Safe:  Traffic  Scrfety  for  Job 
Training  Programs.  This  document  was 
designed  to  serve  populations  enrolled 
in  job  training  projects  for  young  adults, 
workers  receiving  economic  dislocation 
assistance,  Native  Americans,  migrant 
and  seasonal  farmworkers,  veterans.  Job 
Corps  students,  students  in  special 
demonstration  projects  for  rural  and 
urban  young  adults,  and  others.  The 
curriculum  is  directed  at  those  15  to  24 
years  of  age  enrolled  in  job  training 
projects,  an  age  group  over-represented 
in  highway  fatalities  and  injuries.  The 
curriculum  is  also  designed  to  introduce 
traffic  safety  concepts  to  students, 
although  the  program’s  primary  goals 
may  be  improvements  in  reading, 
writing,  math  and  vocational  skills.  The 
recipient  of  this  award  v^ll  work  with 
officials  of  job  training  projects  in  five 
States  to  promote  the  inclusion  of  traffic 
safety  in  job  training  courses. 

Play  It  Safe  includes  an  instructor/ 
administrator  section  and  five  modules: 
Buckle  Up,  Drive  Sober/Drive  Safe, 
Drive  Within  the  Speed  Limit.  Use 
Child  Safety  Seats,  and  Develop  Safe 


Habits.  Since  the  modules  cover  various 
subjects  on  traffic  safety,  the  reading 
and  math  components  introduce 
students  to  topics  that  will  make  them 
aware  of  motor  vehicle  safety  in  the 
workplace. 

Specific  Tasks 

The  recipient  shall,  at  a  minimum, 
perform  the  following  tasks: 

1.  Develop  a  program  to  conduct  the 
orientations  in  five  States  identified  as 
having  an  interest  in  performing  the 
work  of  this  cooperative  agreement 
award.  The  orientations  shall  include  a 
presentation  of  the  curriculum  Play  It 
Safe:  Traffic  Safety  for  Job  Training 
Programs,  a  NOTSA  document.  The 
program  shall  include  a  plan  to:  (i) 
allow  orientation  participants  to  critique 
the  curriculum  Play  It  Safe:  (ii)  assess 
the  results  of  the  orientations;  and  (iii) 
assess  how  the  materials  were  used  by 
job  training  projects  in  five  States. 

2.  Produce  awareness  and  educational 
materials  for  the  orientations  on  the 
benefits  of  using  safety  belts,  not  driving 
while  under  the  influence  of  alcohol  or 
drugs,  etc.  These  items  can  include 
videos,  handouts,  worksheets, 
overheads,  and  other  materials. 
Attendees  at  the  orientations  can 
include,  but  are  not  limited  to.  staff  of 
the  Department  of  Labor’s  job  training 
program,  officials  of  State  departments 
of  education,  officials  of  the  Service 
Delivery  Areas  of  respective  States,  and 
supervisory  and/or  teachers  of  local  job 
training  propams. 

3.  Tl^ugh  agreements  established 
with  five  organizational  State/local 
chapters/affiliates  (in  five  different 
States),  arrange  for  the  conduct  of  the 
orientations.  As  a  facet  of  this  task,  the 
recipient  shall  obtain  statements  fimm 
each  chapter/affiliate  that  include  (i)  a 


project  plan  to  track  and  assess 
orientations  in  each  State;  (ii)  a  budget 
plan  estimating  costs  for  labor, 
materials,  etc.,  including  proposed  cost- 
sharing;  (iii)  a  staffing  plan,  including 
resumes;  and  (iv)  documentation  that 
the  project  plan  has  been  coordinated 
with  the  Governor’s  Highway  Safety 
Office. 

4.  Schedule  and  conduct  meetings  in 
five  State/local  chapter/affiliate 
locations  selected  to  conduct  the 
orientations  and  prepare  a  special  report 
on  these  meetings.  Revise  materials  on 
the  results  of  these  meetings. 

5.  Attend  a  national  conference  to 
enhance  the  recipient’s  awareness  of 
current  traffic  safety  technology  and 
programs. 

6.  Support  a  project  exhibit  at  the 
Lifesavers  conference.  This  three-day 
conference  is  usually  held  in  the  Spring. 
It  is  sponsored  by  highway  safety 
associations,  the  National 
Transportation  Safety  Board,  and 
NHTSA,  and  attracts  about  1,300 
highway  safety  professionals  each  year. 
The  time  and  location  of  the  next 
conference  has  not  been  selected. 

7.  Prepare  and  submit  quarterly  and 
final  performance  reports  in  a  format  to 
be  determined  after  award.  The  final 
performance  report  shall  at  a  minimum 
include  a  description  of  the  project,  an 
evaluation  of  the  results/conclusions, 
and  recommendations. 

Milestones/Deliverables 

A  fiinal  list  of  milestones/required 
deliverables  will  be  developed  to 
coincide  with  the  accepted  application 
prior  to  award.  For  planning  purposes, 
NHTSA  anticipates  that  the  milestones/ 
required  deliverables  will  include  the 
following: 


Deliverables 

Date 

1.  Enter  Into  agreements  with  affiliates  in  five  States . . . 

2.  Develop  educetionai  and  awarer^ess  materials . 

2  months  after  award. 

2  months  after  award. 

3-9  months  after  award. 

10  months  after  award. 

1 1  months  after  award. 

Quarterly. 

12  months  after  award. 

3.  Donvene  orientations  meetings  in  five  States  . 

4.  Submit  special  report  on  the  ^  orientation  meetings . 

5.  Revise  materials  based  on  results  of  the  orientatiorvy  .  . ^ . 

6.  Submit  periodic  performance  reports . . 

7.  5>ubmit  final  performance  report  . 

NHTSA  Involvement 

NHTSA,  Office  of  Occupant 
Protection  (OOP),  will  be  involved  in  all 
activities  imdertaken  as  part  of  this 
cooperative  agreement  program  and 
will: 

1.  Provide  a  Contracting  Officer’s 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  cooperative 


agreement,  and  coordinate  activities 
between  the  organization  and  OOP. 

2.  Work  with  the  organization  to 
identify  chapter/affiliates  located  in  five 
States  with  which  agreements  will  be 
established  to  arrange  for  the  conduct  of 
orientation  sessions  on  traffic  safety 
program  activities  for  job  training 
programs. 

3.  Provide  information  and  technical 
assistance  from  government  sources. 


within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

4.  Provide  liaison  with  other 
govemment/private  agencies  as 
appropriate. 

Period  of  Support 

The  period  of  support  for  this 
cooperative  agreement  is  twelve  (12) 
months,  the  anticipated  funding  level  is 
$50,000,  and  the  number  of  anticipated 
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awards  is  one  (1)  Federal  funds  should 
be  vieared  as  seed  money  to  assist 
organizations  in  the  development  of 
ongoing  traffic  safety  initiatives.  Monies 
allocate  to  this  cooperative  agreement 
are  not  intended  to  cover  all  of  the  costs 
that  will  be  incurred  in  completing  the 
project  Applicants  should  demonstrate 
a  commitment  of  financial  and  in-kind 
resources  to  the  support  of  this  project. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement,  an 
organization  must  meet  the  following 
requirements: 

1.  Be  a  national  non-profit 
organization; 

2.  Have  an  established  membership 
structure  with  State/local  chapters  or 
affiliates:  and 

3.  Have  a  membership  consisting 
exclusively,  or  in  large  part,  of  local 
elected  or  appointed  officials. 

Application  Procedures 

Each  applicant  must  submit  one 
Original  and  two  copies  of  their 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NAD- 
30),  Attn:  Belinda  Leatley,  400  7th 
Street  SW,  room  5301,  Washington,  DC 
20590.  Submission  of  four  additional 
copies  will  expedite  processing,  but  is 
not  required.  Applications  must  be 
typed  on  one  side  of  the  page  only. 
Applications  must  include  a  reference 
to  NHTSA  Cooperative  Agreement 
Program  No.  DTNH22-93-Y-<)5386. 
Only  complete  applications,  received  on 
or  before  ThursdaVt  August  19, 1992, 
will  be  considered. 

Aiqilication  Contents 

1.  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (revised  4-88,  including  424A  and 
424B),  Application  for  Federal 
Assistance,  with  the  required 
information  filled  in  and  the  certified 
assurances  included.  While  the  Form 
424-A  deals  with  budget  information, 
and  Section  B  identifies  Budget 
Categories,  the  available  space  does  not 
permit  a  level  of  detail  which  is 
sufficnent  to  provide  for  a  meaningful 
evaluation  of  the  proposed  costs.  A 
supplemental  sheet  wall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs,  as  well  as  any  costs 
which  he  applicant  proposes  to 
contribute  in  support  of  this  effort. 
Anticipated  funding  support  to  be  made 
available  to  State/local  chapters/ 
affiliates  should  be  indic^atw.  Separate 
breakdowns  of  NHTSA-funded  costs 
and  applicant-funded  costs  shall  be 
provided. 


2.  Applications  shall  include  a 
program  narrative  statement  that 
ad^sses  the  following: 

a.  Identifies:  (i)  The  organizational 
membership  and  pcuposes;  (ii)  the  past 
and  present  organizational  experience 
in  similar  or  related  projects  involving 
traffic  safety;  (iii)  the  organizational 
communication  mechanisms,  such  as 
national/state  conventions,  monthly/ 
annual  training  or  policy  meetings;  and 
(iv)  the  relationship  of  the  national 
organization  to  State/loc:al  elected  or 
appointed  government  policy/decision- 
m^ng  officials  and  the  importance  of 
that  relationship  to  this  projec:t. 

b.  States  the  principal  objectives  of 
the  project,  as  well  as  anticipated 
results  and  benefits.  Supporting 
documentation  from  cx)ncemed  interests 
other  than  the  applicant  c»n  be  used. 

Any  relevant  data  should  be  included  or 
footnoted. 

c.  Approach:  (1)  Outlines  a  plan  of 
action  pertaining  to  the  scope  and  detail 
on  how  the  proposed  work  will  be 
accomplish^.  The  plan  will  include, 
but  not  be  limited  to:  (i)  the  rationale  to 
be  used  to  identify  and  select  the  five 
State/local  chapters/affiliates  to 
participate  in  this  project;  (ii)  the 
methods  to  be  used  to  assess  and 
address  the  needs  of  State/loc:al  job 
training  officials  in  the  development  of 
the  educ:ation  and  awareness  materials; 
and  (iii)  the  strategy  to  be  used  to 
determine  the  means  of  conveying 
complex  cost/data  information  to  State/ 
lcx:ai  job  training  officials  which 
efieciively  promotes  understanding  and 
a  proactive  response.  Includes  the 
reasons  for  taking  this  approach  as 
opposed  to  other  approaciies. 

(2)  Provides  quantitative  projections, 
if  possible,  of  the  acxompli^ments  to 
be  acirieved  or  lists  the  planned 
sciiedule  of  activities  in  chronological 
order. 

(3)  Identifies  the  kinds  of  data  to  be 
cx)llected  and  maintained,  and  discmsses 
the  criteria  to  be  used  to  evaluate 
results.  Explains  the  methodology  that 
will  be  us^  to  determine  if  the  needs 
identified  and  discussed  are  being  met 
and  if  the  results  and  benefits  identified 
are  being  acdiieved. 

(4)  Lists  each  organization, 
corporation,  consultant,  or  other 
individual  who  will  work  on  the 
project,  along  with  a  short  description  of 
the  nature  of  their  efiort  or  contribution, 
and  relevant  experience. 

Evaluation  Criteria  and  Review  Process 

Initially,  all  applic:ations  will  be 
reviewed  to  confirm  that  the  applicant 
is  eligible  to  participate  and  that  the 
application  contains  all  of  the 


information  required  by  the  Application 
Contents  section  of  this  notice. 

Each  complete  application  from  those 
who  are  eligible  will  then  be  evaluated 
by  an  Evaluation  Committee.  The 
applications  will  be  evaluated  based 
upon  the  following  factors  which  are 
listed  in  descending  order  of 
importance: 

1.  What  the  applicant  proposes  to 
accomplish  and  the  potential  of  the 
proposed  project  to  make  a  significant 
contribution  to  local  and  national  efibrts 
to  achieve  increased  safety  belt  use, 
proper  child  safety  seat  use,  awareness 
of  automatic  crash  protection  systems, 
driving  while  not  under  the  influence  of 
alcohol  or  drugs,  and  reductions  in  the 
costs  of  motor  vehicle  crash '••s. 

2.  The  soundness  and  feosibility  of 
the  proposed  approach  and  the  extent  to 
which  the  applicant's  proposed  project 
addresses  the  needs  of  State/local 
government  officials. 

3.  How  the  organization  will  provide 
the  administrative  capability  and  stafi 
expertise  required  to  successfully 
complete  the  proposed  project. 

4.  The  proposed  coordination  with 
and  use  of  offier  available  organizational 
resources,  including  other  sources  of 
financial  support. 

5.  The  past  and  present  organizational 
experience  in  the  performance  of  similar 
projects  and  the  effectiveness  of 
organizational  commimications 
mechanisms. 

Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  the  recipient  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20— 
Department  of  Transportation  New 
Restrictions  on  Lobbying,  if  applicable, 
and  49  CFR  part  29— Department  of 
Transportation  Government-wide 
Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants). 

2.  During  the  effective  period  of  the 
cooperative  agreement  awarded  as  a 
result  of  this  notice,  the  agreement  shall 
be  subject  to  the  general  administrative 
requirements  of  OMB  Circular  A-110, 
the  cost  principles  of  OMB  Circular  A- 
122,  and  the  requirements  of  49  CFR 
part  20,  if  applicable,  and  49  CFR  part 
29. 

Issued  on  July  9, 1993. 

Michael  B.  Brownlee, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

(PR  Doc.  93-16820  Filed  7-14-93;  8:45  ami 
BILUNG  CODE  4ei0-6»-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requiramenta  Submitted  to  0MB  for 
Review 

July  9, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 

Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  IRS  Form  8453-OL 
Type  of  Review:  New  collection 
Title:  U.S.  Individual  Income  Tax 
Declaration  for  On-Line  Service 
Electronic  Filing 

Description:  The  form  will  be  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjimction  with  the 
Electronic  Filing  program.  This  form, 
together  with  the  electronic 
transmission,  comprise  the  taxpayer’s 
return. 

Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 
10,000 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

2,500  hours 

OMB  Number:  1545-0351 
Form  Number:  IRS  Forms  3975  and 
3975-A 

Type  of  Review:  Revision 
Title:  Tax  Practitioner  Annual  Mailing 
List  Application  and  Order  Blank 
(3975)  Electronic  Filer  Annual 
Mailing  Application  and  Order  Blank 
(3975-A) 

Description:  Form  3975  and  Form  3975- 
A  allow  a  tax  practitioner  and  an 
electronic  filer  a  systematic  way  to 
remain  on  the  mailing  file  (TPMF) 
and  to  order  copies  of  tax  materials. 
Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
400,000 

Estimated  Burden  Hours  Per 
Respondent  s  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

2,500  hours 


Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  ^ecutive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

DepartmentaJ  Reports  Management  Officer. 

[FR  Doc.  93-16802  Filed  7-14-93;  8:45  am] 
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Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

July  9, 1993. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  ffie 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasiuy,  room  3171 
Treasury  Annex,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0172 
Form  Number:  IRS  Form  4562 
Type  of  Review:  Resubmission 
Title:  Depreciation  and  Amortization 
(Including  Information  on  Listed 
Property) 

Description:  Taxpayers  use  Form  4562 
to:  (1)  Claim  a  deduction  for 
depreciation  and/or  amortization;  (2) 
m^e  a  section  179  election  to 
expense  depreciable  assets;  and  (3) 
answer  questions  regarding  the  use  of 
automobiles  and  other  listed  property 
to  substantiate  the  business  use  imder 
section  274(d). 

Respondents:  Individuals  or 
households,  farms,  businesses  or 
other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,500,000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 35  hours,  17  minutes 
Learning  about  the  law  or  the  form — 

3  hours,  35  minutes 
Preparing  and  sending  the  form  to  the 
IRS— 4  hours,  35  minutes 
Frequency  of  Response:  Annually 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  280,427,500 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535—4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

LoisILHoUand, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-16803  Filed  7-14-93;  8:45  am] 

BHlUNO  code  4434-41-P 


Fiscal  Service 

[Dept  Circ.  570, 1992 — Rev.,  Supp.  No.  25] 

Surety  Companies  Acceptable  on 
Federal  Bonds  Suspension  of 
Authority;  National  Automobile  and 
Casualty  Insurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  National  Automobile  and 
Casualty  Insurance  Company,  of 
Pasadena,  California,  under  the  United 
States  Code,  Title  31,  Sections  9304- 
9308,  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  hereby  suspended, 
effective  today.  The  suspension  will 
remain  in  effect  until  further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  57 
FR  29382,  July  1, 1992.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  Treasiuy  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  currently 
in  force  with  National  Automobile  and 
Casualty  Insurance  Company,  bond- 
approving  officers  for  the  Government 
may  let  such  bonds  run  to  expiration 
and  need  not  secure  new  bonds. 
However,  no  new  bonds  should  be 
accepted  firom  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  telephone  (202)  874-6850. 

Dated:  June  30, 1993. 

Charles  F,  Schwan  HI, 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  93-16755  Filed  7-14-93;  8:45  am) 
BILUNQ  CODE  481406-M 
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UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Board  for  Cuba 
Broadcasting;  Meeting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
July  15. 1993,  in  the  third  floor 
conference  room  of  the  Donohoe 
building  located  at  400  6th  Street,  SW., 
Washington,  DC  Below  is  the  intended 
agenda. 

Agenda 

Thursday,  July  IS.  1993 
Part  one— dosed  to  the  Public 
10:30  a.m. 

1.  Approval  of  the  Minutes 

2.  Teomical  Matters 
Part  two— Open  to  Public 
1 1:30  a.m. 

3.  BoB  and  the  Broadcasting 
Reorganization 

4.  Update  on  Radio  Marti 

5.  Update  on  TV  Marti 

6.  OCB  Office  of  Program  Evaluation/ 
Focus  Group  Results 

7.  Public  Testimony 

Items  one  and  two.  which  will  be 
discussed  from  10:30  a.m.  to  11:30  a.m., 
will  be  closed  to  the  public.  Discussion 
of  items  one  and  two  will  include 
information  the  premature  disclosure  of 
which  would  be  likely  to  frustrate  the 
implementation  of  a  proposed  agency 
action  (5  U.S.C  522(c)(9)(B)). 

Members  of  the  public  interested  in 
attending  the  open  portion  of  the 
meeting  should  contact  Kelly  Comeau, 
Executive  Secretary  to  the  Advisory 
Board,  as  access  to  the  building  is 
controlled.  Ms.  Comeau  can  be  reached 
at  (202)  401-7312. 

Dated;  July  12, 1993. 

JtiMph  DufiEsy, 

Director. 

[FR  Doc  93-16877  Filed  7-14-93;  8:45  am) 

sajjNO  cooc  nso-ot-M 


U.S.  Advlsofy  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Informe  lion 
Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  July  15  in 
room  600,  301  4th  Street,  SW., 
Washington  DC  from  9  a.m.-10  a.m.  and 
from  11  a.m.-12  p.m. 

The  Commission  will  meet  with  Mr. 
Stanley  Silverman,  USIA  Comptroller, 
to  discuss  the  Agency’s  budget  and  with 
Mr.  Kent  Obee,  Director,  Office  of  Near 


East  and  South  Asia  Affairs,  USIA  to 
discuss  public  diplomacy  efforts  in  the 
region. 

FOR  FURTHER  MFORMATION  CONTACT: 
Please  call  Gloria  Kalamets,  (202)  619- 
4468,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  July  12, 1993. 

Row  Royal, 

Management  Analyst,  Federal  Hegister 
Liaison. 

(FR  Doc.  93-16826  Filed  7-14-93;  8:45  ami 
BiuiNQ  cooe  aaao-oi-N 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Amendment  of 
Systems  Notice;  Change  Other  Than 
Routine  Use  Statements 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  is 
revising  the  paragraph  pertaining  to 
categories  of  individuals  in  the  system, 
in  the  system  of  records  entitled: 
Compensation,  Pension,  Education  and 
Rehabilitation  Records — VA  (50  VA  21/ 
22)  as  set  forth  in  Federal  Register 
publication,  "Privacy  Act  Isstiances,” 
1991  Compilation,  Voliune  11,  pages 
967-971  as  amended  at  57  FR  12374  (4- 
9-92),  and  57  FR  44007  (9-23-92).  As 
a  result  of  Public  Law  102-484,  the 
Service  Members  Occupational 
Conversion  and  Training  Act  of  1992, 
claimants  will  begin  job  training 
programs  and  interested  employers  will 
be  applying  for  approval  of  their 
programs  under  that  Act.  Category 
number  19  is  being  added  to  notify  the 
public  that  records  are  maintained  in 
this  system  on  such  individuals. 

The  Privacy  Act  of  1974,  5  U.S.C. 
552a(e)(4),  requires  agencies  to  inform 
the  public  of  any  changes  to  their 
system  of  records.  However,  since  this 
change  does  not  alter  the  uses  of  the 
information  in  the  system  of  records, 
public  comment  is  not  required.  This 
change  is  effective  July  1. 1993. 

Approved  July  6, 1993. 

Jesw  Brown, 

Secretary  of  Veterans  Affairs. 

Notice  of  System  of  Records 

In  the  system  identiiled  as  58  VA  21/ 
22.  "Compensation,  Pension.  Education 
and  Rehabilitation  Records — ^VA,” 
appearing  at  page  16354  of  the  Federal 
Register  of  April  22, 1991,  the  system 
notice  is  amended  as  follows: 


58  VA  21/22 

SYSTEM  NAME: 

Compensation,  Pension,  Education 
and  Rehabilitation  Records — VA.. 


CATEGORIES  OF  MOIVIOUAU  COVERED  BY  THE 
SYSTEM: 

The  following  categories  of 
individuals  will  be  covered  by  this 
system. 

1.  Veterans  who  have  applied  for 
compensation  for  service-connected 
disability  under  38  U.S.C.  Chapter  11. 

2.  Veterans  who  have  applied  for 
nonservice-connected  disability  imder 
38  U.S.C.  chapter  23. 

3.  Veterans  entitled  to  burial  benefits 
under  38  U.S.C.  chapter  15. 

4.  Surviving  spouses  and  children 
who  have  claimed  pension  based  on 
service-connected  death  of  a  veteran 
under  38  U.S.C.  chapter  15. 

5.  Surviving  spouses  and  children 
who  have  claimed  piension  based  on 
service-connected  death  of  a  veteran 
under  38  U.S.C  chapter  11. 

6.  Surviving  spouses  and  children 
who  have  claimed  dependency  and 
indemnity  compensation  for  service- 
connected  death  of  a  veteran  under  38 
U.S.C.  chapter  13. 

7.  Parents  who  have  applied  for  death 
compensation  based  on  service- 
connected  death  of  a  veteran  under  38 
U.S.C.  chapter  11. 

8.  Parents  who  have  applied  for 
dependency  and  indemnity 
compensation  for  service-connected 
death  of  a  veteran  under  38  U.S.C. 
chapter  13. 

9.  Veterans  who  have  applied  for  VA 
educational  benefits  imder  38  U.S.C. 
chapters  31, 32,  and  34. 

10.  Spouses,  surviving  spouses  and 
children  of  veterans  who  have  applied 
for  VA  educational  benefits  under  38 
U.S.C.  chapter  35. 

11.  Service  members  who  have 
applied  for  educational  benefits  under 
38  U.S.C.  chapters  34  and  35. 

12.  Service  members  who  have 
contributed  money  frnm  their  military 
pay  to  the  Post-Vietnam  Era  Veterans 
Education  Account  under  38  U.S.C 
chapter  32. 

13.  Individuals  who  have  applied  for 
title  38  benefits  but  who  do  not  meet  the 
requirements  under  38  U.S.C  to  receive 
such  benefits. 

14.  Veterans,  service  members, 
spouses,  surviving  spouses  and 
dependent  children  who  have  applied 
for  benefits  under  the  Educational 
Assistance  Test  program  under  sections 
901  and  903  of  Public  Law  96-342. 

15.  Veterans  who  apply  for  training 
and  employers  who  apply  for  approval 
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of  their  programs  under  the  provisions 
of  the  Emergency  Veterans’  Job  Training 
Act  of  1983.  Public  Law  88-77. 

16.  Veterans,  service  members  and 
eligible  resOTvists  who  apply  for  benefits 
under  38  U.S.C.  chapter  30. 


17.  Eligible  members  of  the  Selected 
Reserv'e  who  apply  for  benefits  imder  10 
U.S.C.  chapter  106. 

18.  Any  Va  employee  who  generates 
or  finalizes  adjudicative  actimis  using 
the  TARGET  computer  processing. 

19.  Veterans  who  ^iply  for  training 
and  employers  who  apply  for  approval 


of  their  programs  under  the  provisions 
of  the  Service  Members  Occupational 
Conversion  and  Training  Act  of  1992, 
Public  Law  102-484. 

(FR  Doc  93-16760  Filed  7-14-93;  8:45  am] 

BiLUMa  coca  awa-ai-ai 
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Sunshine  Act  Meetings 


Fwlval  Bagbtar 

Vol.  58.  No.  134 
Thunday,  July  15,  1993 


TNs  ssdon  Of  tie  FEDERAL  REGISTER 
oonWns  noioss  of  mseinoi  puMihed  under 
the  ‘tSowemmeni  in  the  SuneNne  AcT  (Pub. 
L  9M09)  6  U.S.C.  562b(e)(3). 


FmHAL  PJCnOh  COIRWBIOII 

OATl  AND  UK:  Tueedey.  July  20. 1093 
et  lOKX)  sjn.. 

FlACt:  000  E  Street,  N.W..  Weshington, 
D.C 

tTATUt:  Thie  Meeting  Will  Be  aoeed  to 
the  Public. 

ITIIM  TO  M  OMCUttfO: 

CompiiMO  metten  pursuant  to  2  U.S.C 

|437g. 

Audits  ooodtictMl  pursuant  to  2  U.S.C. 

f  437g.  f  43a(b).  end  Title  26,  U.S.C 
Matters  ooooerning  participation  in  dvil 
actions  or  prooeealngs  or  arbitration. 
Intenal  personnel  rules  and  procedures  or 
matters  affecting  a  particulv  employee. 

OATl  ANO  TMf :  Thursdey,  July  22. 1903 
at  10:00  e.in. 

FLACt:  009  E  Street.  NW..  Washington, 
D.C.  (Ninth  Floor.) 


tTATUt:  This  Meeting  Will  Be  Open  to 
thePidilic. 

rmit  TO  K  DNCUttEO: 

Correction  and  Approval  of  Minutes. 
Advisory  Opinion  1903-07: 

Robert  D.  Van  Bocklln  on  behalf  of  Pacific 
Power  k  Light  Company  Employee  PAC. 
Advisory  Opinion  1093-08 
lames  H.  London  cm  behalf  of  Congressman 
John  J.  Duncan,  Jr. 

Advismy  Opinion  1993-10: 

Delia  Castillo  De  Colorado. 

Proposed  Final  Rule  on  Amendments  to  the 
Multicandidate  Committee  Rules,  with 
Bxplanaticm  and  Justification,  and 
AcoMnpanying  Forms. 

Administrative  Matters. 

PERtON  TO  CONTACT  FOR  MFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  21»-415S. 

Dslorss  Hardy, 

Administrative  Assistant. 

[FR  Doc.  93-16083  Piled  7-13-93  3:33  {nn) 
eajjMO  oooe  srte-et-M 


INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

THE  ANO  DATE:  10:00  a.m.,  Tuesday,  July 
20. 1903. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  k 
Constituticm  Avenue.  NW.,  Washington, 
DC  20423. 

STATUS:  The  (Commission  will  meet  to 
discmss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSEO:  FY  1005 
Budget. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  External 
Affairs,  Telephone:  (202)  927-5350, 
TDD:  (202)  927-5721. 

Sidney  L.  Strickland,  Jr., 

Secfvtaiy. 

[FR  Doc.  93-16935  Filed  7-13-93;  2:22  pm) 
BiUMO  cooa  7Sa»-t1-M 
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This  saction  of  the  FEDERAL  REGISTER 
contains  sdtorial  corrections  of  previously 
published  Presidenlid,  Rule,  Proposed  Rule, 
and  Nodes  documents.  These  corrections  are 
prepared  by  Vte  Office  of  the  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhers  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  672 

(Docicet  No.  »21 107-3149;  1.0. 052693B]  , 

Foreign  Hshing;  Groundfish  of  the 
Gulf  of  Alaska 

Correction 

In  rule  document  93-14544  beginning 
on  page  33778  in  the  issue  of  Monday. 
June  21. 1993.  make  the  following 
corrections: 

1.  On  page  33779,  in  the  1st  column, 
in  the  25th  line  from  the  bottom,  "in’* 
should  read  “on". 


2.  On  the  same  page,  in  the  second 
column,  in  the  first  hill  paragraph,  in 
the  fifth  line.  “CiFR  672.20(c0(l)(ii)(B);" 
should  read  “CFR  672.20(c)(l)(ii)(B);”. 

3.  On  the  same  page,  in  the  same 
column,  under  the  heading  3.  Closures 
to  Directed  Fishing  for  POP,  in  the  sixth 
line,  "March  1993,”  should  read  “March 
31,  1993,". 

SaUNC  CODE  1S0541-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Docket  No.  921231-2331;  i.D.  #1020928] 

Pacific  Halibut  Fisheries;  Groundfish 
of  the  GuH  of  Alaska;  Groundfish  of 
the  Bering  Sea  and  Aleutian  islands 
Area;  Alaska  Crab  Fisheries 

Correction 

In  notice  document  93-14545 
beginning  on  page  33798  in  the  issue  of 
Monday,  June  21, 1993,  make  the 
following  correction: 

On  page  33798,  in  the  second  column, 
under  FOR  FURTHER  INFORMATION 


CONTACT:,  in  the  third  line,  "907-217- 
2809,”  should  read  "907-271-2809,". 

aaiMO  CODE  1S0S41-O 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  148 

[T.D.  93-45] 

Changes  to  Customs  List  of 
Designated  Public  International 
Organizations 

Correction 

In  rule  document  93-15489  beginning 
on  page  35862  in  the  issue  of  Friday, 
July  2, 1993.  make  the  following 
correction: 

§148.87  (Corrected] 

On  page  35884,  in  §  148.87(b),  in  the 
last  column  of  the  table,  in  the  next  to 
last  entry,  "Mar,  9, 1988."  should  read 
“Mar.  8. 1988." 

BILUNG  CODE  1S0SC1-O 


Thursday 
July  15,  1993 


Part  II 

Department  of 
Health  and  Human 
Services _ 

Health  Care  Financing  Administration 
42  CFR  Part  417 

Health  Maintenance  Organizations: 
Organizational  Structure  and  Services; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FInancirtg  Admirriatration 

42  CFR  Part  417 

(OCC-019-PJ 

RIN0938-AE2S 

Health  MainteruirKe  Organlzatiorta: 
Organizational  Structure  arnl  Services 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
amend  the  regulations  governing 
requirements  for  health  maintenance 
organizations  that  are  Federally 
qualified  (FQHMOs)  to  incorporate 
changes  made  by  the  Health 
Maintenance  Oiganization  Amendments 
of  1988  pertaining  to  the  definition  of  an 
FQHMO,  requirements  for  providing 
physician  services  as  basic  health 
services,  and  requirements  for  fiscal 
soundness  and  insolvency  protection. 

We  would  modify  the  definition  of  an 
FQHMO  to  allow  it  to  organize  vmder 
various  organizational  structures.  We 
also  would  allow  an  FQHMO  to  offer  a 
self-referral  option  that  would  permit  its 
enrollees  to  go  out  of  the  plan  to  receive 
physician  services  that  are  basic  health 
services,  and  to  charge  copayments  and 
deductibles  for  self-referr^  physician 
services.  Finally,  we  would  ^low  an 
FQHMO  to  guarantee  its  fiscal 
soimdness  and  provide  insolvency 
protection  for  its  enrollees  by  using  the 
resources  of  an  organization  by  which  it 
is  owned  or  controlled. 

OATES:  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  latOT  than  5  p.m.  on  ^ptember  13, 
1993. 

ADDRESSES:  Mail  comments  (an  original 
and  3  copies)  to  the  follovring  addins: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  OCC-019-P,  P.O. 
Box  26686,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  youn 
written  comments  (an  original  and  3 
copies)  to  either  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 


OCC-OIO-P.  Written  comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  room  309^  of  the  Department’s 
offices  at  200  Independence  Avenue, 

SW,  Washington,  DC.,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  202-690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  proposed  rule,  you 
may  submit  comments  to:  Allison 
Herron,  HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  E)C  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Miller,  (202)  61&-0129. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Background 

A  health  maintenance  organization 
(HMO)  is  an  entity  that  provides  or 
arranges  for  the  delivery  of  q>ecified 
medical  services  to  enrollees  in 
exchange  for  a  premium  paid  on  a 
periodic  basis.  Most  individuals  and 
families  are  enrolled  in  HMOs  based  on 
their  affiliation  with  public  or  private 
entities,  sudi  as  employers.  Premiums 
are  established  annually  through 
contracts  between  HM(^  and  ffiese 
entities.  Individuals  who  become 
enrollees  of  the  HMO  through  a 
particular  entity  ere  known  as  a  "group” 
of  enrollees. 

There  are  three  basic  types  of  HMOs 
through  which  health  care  services  are 
provided:  (1)  The  stafi  model,  whereby 
the  HMO  delivers  services  through  staff 
physicians  who  are  employed  by  the 
HMO  and  who  practice  collectively  in 
one  or  more  settings;  (2)  the  group 
practice  model,  whereby  the  HMO 
contracts  for  the  provision  of  health 
services  with  a  multi-specialty  medical 
group  that  is  a  partnership  oar 
corporation  of  licensed  health 
professionals  who  primarily  practice  as 
a  group,  and  have  substantial 
responsibility  for  providing  services  to 
the  HMO;  and  (3)  the  individual 
practice  association  (IP A)  model, 
whereby  the  HMO  contracts  with  either 
individual  physicians  or  with  a 
partnership,  corporation  or  association 
of  medical  professionals  who  enter  into 
contractual  arrangements  with 
individual  practitioners  to  provide 
health  services  to  HMO  enrollees  horn 
their  individual  offices.  Mixed-model 
HMOs  combine  the  features  of  more 
than  one  model  type. 

While  all  HMCte  must  be  licensed  by 
the  State  in  which  they  do  business, 
they  may  also  seek  to  obtain  Federal 


qualification  status.  Federal 
qualification  is  a  voluntary  program 
authorized  under  title  XHI  of  the  Public 
Health  Service  Act  (the  HMO  Act). 
Federal  qualification  for  an  HMO  means 
that,  in  addition  to  meeting  ail  State 
licensure  requirements,  the  HMO  also 
meets  certain  Federal  requirements 
pertaining  to  benefits,  payment, 
availability  and  accessibility  of  services, 
fiscal  soundness,  quality  assurance,  and 
the  organization  and  operation  of  the 
HMO.  From  the  standpoint  of  an  HMO. 
the  primary  importance  of  Federal 
qualification  relates  to  its  ability  to 
market  Us  services.  This  is  due,  in  part, 
to  the  fact  that  section  1310  of  the  HMO 
Act  sets  forth  conditions  under  which 
employers  that  have  more  than  25 
employees  and  that  offer  health  benefit 
plans  to  their  employees  must  offer  an 
HMO  in  addition  to  other  non-HMO 
options.  To  be  eligible  to  take  advantage 
of  section  1310  of  the  HMO  Act,  the 
HMO  must  be  Federally  qualified  and 
have  an  approved  service  area  in  which 
25  or  more  of  the  employees  reside.  This 
provision,  known  as  the  "dual  choice 
mandate”  of  the  HMO  Act,  offers 
employees  the  opportunity  to  choose 
between  traditional  indemnity 
insurance  plans  and  an  HMO.  Under  the 
Health  Maintenance  Organization 
Amendments  of  1988  (Pub.  L.  100-517), 
enacted  on  October  24, 1988,  the  "dual 
choice  mandate”  will  become  voluntary 
in  1995. 

An  HMO  may  obtain  Federal 
qualification  status  by  complying  with 
the  requirements  specified  in  the  HMO 
Act.  Among  other  things,  section 
1301(a)  of  ffie  HMO  Act  defines  the  type 
of  entity  that  is  eligible  to  become 
Federally  qualified;  section  1301(b)(1) 
specifies  charges  that  an  HMO  may 
impose  on  enrollees  in  addition  to 
premiums;  section  1301(b)(3)(A) 
contains  requirements  for  the  provision 
of  physician  services  that  are  provided 
as  basic  health  services;  and  section 
1301(c)(1)(A)  sets  forth  requirements 
regarding  fiscal  soundness  of  the  HMO 
and  insolvency  protection  for  the 
HMO’s  enrollees.  If  the  Secretary  of 
HHS,  through  HCFA,  determines  that 
the  HMO  meets  all  the  relevant 
requirements  specified  in  the  HMO  Act 
relating  to  such  elements  as  health 
benefits,  fiscal  soundness,  marketing 
practices,  and  quality  assurance 
mechanisms,  the  Secretary  certifies  that 
the  entity  is  a  Federally-qualified  HMO. 
(As  used  in  the  statute  and  regulations, 
"health  maintenance  organization”  or 
"HMO”  is  a  term  of  art  meaning  a 
prepaid  health  care  organization  that  is 
Federally-qualified  under  title  XIH  of 
the  HMO  Act.  However,  other 
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organizations  are  referred  to  colloquially 
as  “HMOs,”  or  meet  State  law 
definitions  of  the  term.  Therefore,  in 
order  to  avoid  confusion,  for  purposes 
of  this  preamble  only,  we  will  use  the 
term  "HMO”  in  the  generic  sense,  and 
"FQHMO”  to  refer  to  Federally- 
qualified  HMOs.) 

Public  Law  100-517  amended  the 
previously  cited  sections  of  the  HMO 
Act  pertaining  to  the  definition  of  an 
FQHMO,  requirements  for  providing 
physician  services  as  basic  health 
services,  and  requirements  for  fiscal 
soundness  and  insolvency  protection. 
These  provisions  of  Public  Law  100-517 
modify  long-standing,  outdated 
requirements  and  give  FQHMOs 
increased  flexibility  to  organize,  market 
and  manage  their  services.  As  a  result, 
HMOs  that  are  Federally  qualified  may 
be  more  responsive  to  industry  trends 
and  competition.  Each  of  these 
amendments  £md  our  resulting  proposed 
changes  to  the  regulations  are  addressed 
individually  in  the  following 
discussions. 

We  realize  that  some  FQHMOs  have, 
or  are  in  the  process  of,  changing  their 
organizational  structure  or 
implementing  a  self-referral  option  as  a 
result  of  this  new  flexibility.  If  there  are 
aspects  of  an  FQHMO’s  changes  that  do 
not  meet  our  requirements  when  final 
regulations  are  issued,  we  will  work 
with  these  organizations  over  time  to 
assist  them  in  achieving  compliance. 
Until  policies  are  finalized,  we  suggest 
that  FQHMOs  consult  with  us  on 
remaining  in  compliance  with  current 
regulations  while  implementing  these 
provisions  of  the  1988  amendments. 


•  Remove  existing  paragraph  (f). 

•  Redesimate  paragraphs  fb)  tl^ugh 
(e)  and  (g)  &ough  (m)  as  paragraphs  (f) 
through  (p),  respectively. 

•  Add  a  new  paragraph  (e)  that 
addresses  an  FQHMO’s  use  of  a 
guarantor  to  meet  fiscal  sotmdness 
requirements. 

•  Reorganize  and  redesignate  the 
material  in  paragraph  (a)  as  paragraphs 
(a)  through  (d). 

We  also  propose  to  add  a  new 
§  417.107  to  include  a  new  self  referral 
option  for  FQHMOs. 

The  section  and  subpart  references  in 
this  NPRM  are  based  on  the  changes 
made  by  the  October  17  final  rule.  In 
addition,  some  of  the  preamble 
discussion  makes  reference  to  the 
proposed  regulatory  redesignations 
outlined  above. 

ni.  FQHMO  Organizational  Structures 

A.  Program  Description 

Section  1301(a)  of  the  HMO  Act 
contains  the  requirements  for  the 
organizational  structure  of  an  FQHMO. 
Prior  to  the  enactment  of  Public  Law 
100-517,  an  FQHMO  was  reouired  to  be 
organized  as  a  separate  “legal  entity" 
that  met  specific  requirements, 
including  that  it  provided  all  its 
enrollees  with  a  prescribed  package  of 
health  benefits,  Imown  as  basic  health 
services.  (Basic  health  services  are 
defined  in  section  1302(1)  of  the  HMO 
Act  and  42  CFR  417.101  of  our 
regulations.)  If  the  HMO  desired  to  offer 
other  health  benefit  packages  that  did 
not  meet  the  requirements  for  basic 
health  services,  it  was  required  to 
establish  a  separate  legal  entity  through 
which  to  o^er  the  other  packages. 
Likewise,  the  separate  legal  entity 
requirement  precluded  a  corporation  or 
other  legal  entity  from  offering  an 
FQHMO  in  addition  to  its  non-qualified 
business  health  plans  or  “products.” 

B.  Legislative  Changes 

Section  2  of  Public  Law  100-517 
amended  section  1301(a)  of  the  HMO 
Act  by  redefining  an  FQHMO  as  a 
“public  or  private  entity  that  is 
organized  under  the  laws  of  any  State" 
instead  of  a  “legal  entity."  In 
Congressional  reports  that  accompanied 
the  legislation,  the  House  and  Senate 
committees  indicated  that  FQHMOs  and 
insurance  companies  could  compete 
more  effectively  if  allowed  to  offer  a 
range  of  health  benefit  packages  or 
products.  (See  Rept.  No.  304, 100th 
Cong.,  2nd  Sess.  5  (1988),  and  H.R. 

Rept.  No.  417, 100th  Cong.,  1st  Sess.  6 
(1987).)  The  reports  indicate  that  these 
entities  should  be  able  to  oHer  such 
options  without  the  burden  of 


establishing  a  separate  corporation  for 
each  health  benefit  package  or  product. 

While  the  legislative  history  of  the 
statutory  amendments  indicates  that 
Congress  intended  to  provide  entities 
more  flexibility  to  operate  an  FQHMO 
in  conjunction  with  other  health  benefit 
products  without  being  separately 
incorporated,  the  legislation  made  only 
a  narrow  change  in  the  definition  of  an 
FQHMO.  It  left  most  of  the  specific 
requirements  in  title  Xm  of  the  HMO 
Act  unchanged.  This  indicates  that 
Congress  also  wanted  to  preserve  all  of 
the  protections  a^orded  by  the  statute  to 
FQHMO  enrollees.  Therefore,  while  we 
are  proposing  to  provide  FQHMOs  with 
the  increased  organizational  flexibility 
we  believe  was  intended  by  the 
statutory  changes,  we  have  also 
included  provisions  designed  to  assure 
that  FQHMOs  continue  to  comply  with 
all  title  xm  requirements  for  Federal 
qualification. 

C.  Imposed  Changes  to  the  Regulations 

The  amendments  made  by  Public  Law 
100-517  concerning  the  organizational 
structures  of  FQHMOs  will  affect 
several  areas  of  our  regulations.  This  is 
due,  in  part,  to  the  fact  that  although 
FQHMC5s  will  be  allowed  to  organize 
under  various  organizational  structures, 
our  regulations  must  ensure  that  the 
FQHMOs  continue  to  meet  all  Federal 
qualification  requirements  specified  in 
section  1301  of  the  HMO  Act  and  42 
CFR  part  417,  regardless  of  how  the 
FQHMO  is  organized. 

If  an  FQHMO  is  organized  as  a 
component  of  a  legal  entity,  rather  than 
as  a  separate  legal  entity,  a  number  of 
legal  and  enforcement  issues  arise. 

These  issues  include:  (1)  Keeping  the 
FQHMO  distinct  fix)m  the  entity’s  other 
components;  (2)  determining  the 
responsibilities  of  the  legal  entity  and 
the  FQHMO  in  meeting  financial  and 
other  requirements  for  Federal 
qualification;  and  (3)  assuring  that  the 
financial  status  of  other  components  of 
a  legal  entity  does  not  have  an  adverse 
impact  on  the  enrollees  of  the  FQHMO. 

'To  conform  our  regulations  to  me 
amendments  made  by  Public  Law  100- 
517,  while  addressing  the  legal  and 
enforcement  issues  raised  by  the 
amendments  we  propose  to — 

•  Modify  the  definition  of  an  FQHMO 
and  make  other  technical  changes  in 
order  to  incorporate  the  additional 
organizational  structures  now 
permissible; 

•  Add  requirements  that  would 
distinguish  the  FQHMO  that  is  a 
component  of  a  legal  entity  from  other 
health  benefit  packages  that  the  legal 
entity  may  offer; 


n.  Reorganization  of  the  Regulations 

On  October  17, 1991,  we  published  a 
final  rule  in  the  Federal  Register  (56  FR 
51984)  which  amended  42  CFR  part  417 
of  the  HCFA  rules.  Specifically,  this 
final  rule — 

•  Removed  certain  subpart  headings, 
vmdesignated  centered  headings,  and  all 
obsolete  provisions; 

•  Redesignated  several  sections  to 
make  room  for  adding  new  rules  in 
logical  order;  and 

•  Designated  the  remaining  content 
under  15  new  subpart  headings. 

The  publication  of  the  OctoMr  17 
final  rule  constituted  the  first  step  in  a 
HCFA  project  to  simplify,  clarify,  and 
update  the  regulations  on  prepaid 
health  care.  In  keeping  with  the  overall 
goal  of  this  project,  this  notice  of 
proposed  rulemaking  (NPRM)  proposes 
to  redesignate  and  reorganize  certain 
sections  in  part  417.  Specifically,  we 
propose  to  make  the  following  major 
changes  to  §417.107: 

•  Redesignate  §  417.107  as  §  417.120. 
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•  Add  clarifications  delineating  the 
responsibilities  of  the  legal  entity  and 
the  FC^iMO  that  is  a  component  of  a 
legal  entity  for  meeting  the  financial 
requirements  of  the  FQHMO  component 
(for  example,  fiscal  soundness, 
insolvency  protection,  and  disclosure 
requirements);  and 

•  Add  provisions  that  will  require  the 
FQHMO  to  have  authority  to  contract 
with  providers  and  subscribers  when 
the  FC^iMO  is  a  component  of  a  legal 
entity. 

Definition  of  an  FQHMO — ^We 
propose  to  revise  42  CFR  417.1  to 
redefine  the  term  “HMO”  to  include  the 
FQHMO  that  is  a  separate  legal  entity  as 
traditionally  permitted,  the  FQHMO 
that  is  a  component  of  a  legal  entity,  and 
the  FQHMO  that  is  a  legal  entity  udth 
organizaticHial  components  that  offer 
other  health  benefit  packages.  In 
addition,  where  appropriate,  we 
propose  to  modify  references  to  the 
FQHMO  to  include  legal  entities  that 
have  an  FQHMO  component.  We  are 
also  proposing  to  delete  the  existing 
provision  in  §  417.101(e)  that  prohibits 
FQHMOs  fax>m  offering  non-Federally- 
qualified  health  benefits  packages. 

Unless  otherwise  specified,  any 
reference  in  the  proposed  regulations  to 
an  "HMO  or  legal  entity  of  which  the 
HMO  is  a  component"  means  that  the 
HMO  is  responsible  in  the  first  instance 
for  meeting  the  requirement.  However, 
if,  as  a  practical  or  legal  matter,  it  is 
impossible  for  the  HMO  to  do  so  when 
it  is  a  component  of  a  legal  entity,  then 
the  legal  entity  will  be  held  responsible. 
It  is  not  otherwise  discretionary  with 
the  HMO  whether  it  or  the  legal  entity 
will  meet  any  given  requirement. 

Distinguishing  the  FQHMO  Product — 
In  p^,  &e  FQHMO  can  be 
distinguished  from  non-Federally- 
qualified  HMOs  by  a  particular  set  of 
operaticmal  characteristics,  including  a 
clearly  defined  delivery  system  that 
ensures  care  is  available  and  accessible 
in  a  specific  service  area,  separate 
marketing  materials,  community  rated 
premiums,  profit  and  loss  statements, 
and  plan-specific  operational  data. 
Because  the  statutory  amendments 
allow  an  FQHMO  to  be  a  component  of 
a  legal  entity,  we  are  proposing  to  add 
additional  requirements  to  §417.107 
(redesignated  as  proposed  §417.120), 
which  deals  with  the  organization  and 
operation  of  an  FQHMO.  These 
requirements  are  needed  to  distinguish 
the  FQHMO  from  non-Federally- 
qualified  components  of  the  le^l  entity 
that  may  ofi'er  health  benefits.  These 
propos^  requirements  allow  us  to 
recognize  the  new  organizational 
structures  for  FQHMOs  while  assuring 


compliance  with  all  other  requirements 
for  Fedwal  qualification. 

Specifically,  we  propose  to — 

•  Add  a  new  §417.120(q),  which 
requires  that  if  the  FQHMO  offers  or  is 

art  of  a  legal  entity  that  offers  other 
ealth  benefit  plans,  the  FQHMO 
must — 

•  Be  a  distinct  component  that  is 
clearly  differentiated  from  the  other 
health  benefit  plans; 

•  Have  processes  and  records  in  place 
that  allow  the  entity  to  separately 
identify  the  enrollees  of  the  FQHMO  at 
all  times;  and 

•  Have  a  distinct  name  that 
difierentiates  it  from  other  health 
benefit  packages  offered  by  the  legal 
entity  in  the  ^HMO  service  area. 

We  believe  these  additional 
requirements  are  necessary  to  maintain 
the  integrity  of  the  Federal  qualification 
program,  to  ensure  that  FQHMOs  are  in 
compliance  with  statutory  and 
regulatory  requirements,  and  to  enable 
F^eral  regulators  to  monitor  and 
enforce  program  requirements.  For 
example,  we  are  proposing  that  the 
enrollment  of  the  FQHMO  must  be 
separately  identifiable  because  the 
statute  requires  the  FQHMO  to  provide 
basic  and  supplemental  health  services 
to  "its  enrollees."  F.urther,  these 
enrollees  are  assuiod  of  certain 
protections  that  the  entity  might  not 
extend  to  enrollees  in  other  health 
benefit  packages.  If  the  legal  entity  does 
not  separate  the  enrollees  of  its  qualified 
and  non-qualified  health  benefits 
components — by  its  own  choice  or  as  a 
result  of  State  law — then  the 
organizational  structure  is  legally 
im^rmissible  for  Fedwal  qualification. 

The  distinct  name  requirement  is 
intended  to  differentiate  the  benefits 
offered  by  the  FQHMO  firom  other 
health  bmefit  packages  or  products 
offered  by  the  entity  in  the  service  area. 
The  distinct  name  also  will  prcxnote 
consumer  and  employer  recognition  of 
the  FQHMO  as  a  discrete  component.  It 
will  help  eliminate  consumer  and 
employer  confusion  between  the 
benefits  offered  by  the  component  that 
is  Federally  qualified  and  the  other 
benefit  packages  offered  by  the  legal 
entity,  b  additi(m,  it  will  aid  employers 
to  determine  which  entities  or 
components  of  entities  will  enable  them 
to  comply  with  section  1310  of  the 
HMO  Act,  which  requires  certain 
employers  to  offer  Federally-qualified 
HMOs  under  an  employer-sponsored 
health  benefits  plan. 

In  seeking  clarity  for  the  consumer 
and  the  employer,  we  do  not  propose 
prohibiting  the  use  of  the  name  of  the 
legal  entity  in  the  FQHMO's  name,  ot 
use  of  the  FQHMO's  imme  in  the  name 


of  the  non-qualified  component.  In  fact, 
use  of  the  legal  entity’s  name  may  help 
the  consumer  to  differentiate  among 
FQHMOs.  and  between  FQHMOs  and 
other  health  benefit  packages  being 
offered  in  the  service  area  marketjnace 
by  various  companies. 

Meeting  Financial  Requirements — ^We 
believe  the  current  regulations  at 
§417.107(a)(l)(i)  through  (iii) 
(redesignated  as  proposed 
§  417.120(a)(1)  throi^  (3))  generally  are 
adequate  for  demonstrating  the  fiscal 
soundness  of  organizations  that  offer  an 
FQHMO  line  of  business  and  FQHMOs 
that  diversify  and  offer  non-qualified 
health  benefits  packages.  These 
regulations  currently  require  that  each 
FQHMO  have  a  fisc^ly  sound  operation 
as  demonstrated  by  (1)  total  assets  being 
greater  than  total  unsubordinated 
liabilities;  (2)  sufficient  cash  flow  and 
adequate  liquidity  to  meet  obligations  as 
they  become  due;  and  (3)  a  net  operating 
surplus. 

Under  this  rule,  we  are  not  changing 
the  nature  of  these  fiscal  soundness 
requirements,  but  rather  we  are 
specifying  the  entities  that  are 
responsible  in  situations  where  the 
FQHMO  is  not  a  separate  legal  entity. 
Where  a  legal  entity  operates  an 
FQHMO  as  one  component  of  its 
business,  we  propose  to  require  that  the 
legal  entity,  rather  than  the  FQHMO, 
meet  the  financial  requirements 
specified  in  proposed  redesignated 
§  417.120(a)(1)  through  (3)  for  the 
FQHMO.  An  FQHMO  that  develops  and 
operates  non-qualified  health  benefit 
packages  will  be  treated  as  a  legal  entity 
with  an  FQHMO  component.  By 
permitting  the  legal  entity  to  meet  the 
financial  requirements  for  Federal 
qualification,  while  leaving 
responsibility  for  the  programmatic 
requirements  to  the  FQHMO 
component,  the  proposed  rules  are 
consistent  with  the  statutory  language 
and  legislative  history  of  Public  Law 
100-517. 

We  must  look  to  the  legal  entity  for 
meeting  the  fiscal  soundness 
requirements  in  this  situation  because 
the  financial  viability  of  the  FQHMO  is 
sustained  by  the  financial  health  of  the 
legal  entity.  Overall,  it  is  the  assets. 

f profits,  and  net  operating- surplus  of  the 
egal  entity  that  ensures  the  FQHMO's 
ability  to  continue  operation.  'Tberefore. 
we  are  interested  in  the  fiscal  soundness 
of  the  legal  entity.  In  general,  we 
propose  to  require  the  same  financial 
reporting  as  specified  in  current 
regulations,  except  that  the  information 
will  be  about  the  legal  entity.  The  only 
additional  reporting  reqiiirement  we 
anticipate  is  a  profit  and  loss  statement 
for  the  FQHMO  component.  We  would 
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request  this  information  under  the 
existing  reporting  authority  in 
redesignated  §417.120(m).  but  on  an 
annual  basis  rather  than  quarterly. 

For  FQHMOs  that  are  organized  as  a 
legal  entity  and  then  develop  non> 
qualified  ^nefit  packages,  the  new 
requirements  will  apply.  That  is,  the 
legal  entity  that  incudes  both  the 
FQHMO  and  its  othM'  business  must 
meet  the  fiscal  soimdness  requirements. 
We  anticipate  requiring  an  aimual  profit 
and  loss  statement  of  the  FQHMO 
business  in  addition  to  the  financial 
reports  routinely  submitted  by  the  legal 
entity. 

We  propose  to  require  that,  if  the  legal 
entity  that  operates  an  FQHMO 
component  has  not  earned  a  cumulative 
net  operating  surplus  during  the  three 
most  recent  fiscal  years,  did  not  earn  a 
net  operating  surplus  during  the  most 
recent  fiscal  year,  or  does  not  have  a 
positive  net  worth,  it  must  submit  a 
business  plan  satisfactory  to  HCFA.  The 
plan  must  include  a  statement  of 
projected  revenues  and  expenses  fcH'  the 
operations  of  the  legal  entity  and  must 
demonstrate  the  legal  entity’s  ability  to 
achieve  net  operating  surpluses.  Where 
an  HMO  comprment  is  applying  for 
Federal  qualification,  we  propose  to 
require  profit  and  loss  statements  on  the 
applicant  HMO  in  addition  to  the  legal 
entity.  We  believe  these  requirements 
are  necessary  to  assure  the  Secretary 
that  the  FQHMO  is  financially  sound, 
even  though  the  FQHMO  may  have  been 
determine  to  have  adequate  cash  flow. 
The  financial  performance  of  either  the 
legal  entity  or  the  FQHMO  component 
may  be  an  indicator  of  emerging  quality 
of  care  problems  in  the  Federally- 
qualified  health  plan. 

The  FQHMO  tnat  is  itself  a  legal 
entity,  or  the  legal  entity  of  which  the 
FQHMO  is  a  component,  must  comply 
not  only  with  the  fiscal  soundness 
requirements  but  also  with  the 
following  requirements  of  the  HMO  Act: 

•  Have  adequate  provision  against  the 
risk  of  insolvency;  and 

•  Comply  with  financial  disclosure 
requirements  included  in  section  1318 
of  the  HMO  Act. 

Where  a  legal  entity  operates  an 
FQHMO  component,  the  legal  entity 
will  be  requii^  to  meet  the  current 
requirements  in  §  417.107(a)(3) 
(redesignated  as  proposed  §  417.120(c)) 
concerning  protection  of  enrol  lees.  If  &e 
FQHMO  is  separately  incorporated,  as 
required  in  some  States,  there  is  no 
problem  anticipated.  That  is  because  if 
a  separately  incorporated  FQHMO 
bec^e  insolvent,  only  one  set  of 
enrollees  has  claims.  However,  we  are 
concerned  that,  under  the  newly 
permissible  organizational  structures. 


the  FQHMO  may  not  be  able  to  protect 
its  enrollees  in  ^  event  of  insolvency 
if  it  is  not  separately  incorporated.  If  the 
legal  mtity  offers  oUier  health  benefit 
ackages,  or  operates  unrelated 
usinesses,  there  is  no  guarantee,  under 
existing  regulations,  that  the  enrollees  of 
the  FQHMO  will  be  given  special 
protection  or  priority.  For  example, 
bankruptcy  court  does  not  distinguish 
among  the  financial  obligations  of 
unrelated  businesses. 

Because  section  1301(c)  of  the  HMO 
Ac:t  currently  requires  that  special 
protections  for  enrollees  of  FQHMOs 
miist  be  secmred,  we  are  proposing  to 
revise  proposed  redesignated 
§  417.120(c)  to  impose  a  more  stringent 
insolvency  protec:tion  requirement 
when  the  FQHMO  is  a  separate  line  of 
business  and  is  not  separately 
incorporated.  Under  the  new 
requirement  the  legal  entity  will  be 
required  to  establish  a  special  reserve 
for  FQHMO  expenses  not  covered  under 
other  insolvency  protection 
arrangements. 

We  nave  also  clarified  existing 
regulations  to  state  that  trust  agreements 
requiring  approval  of  State  officials  are 
acceptable  arrangements  for  uncovered 
liabilities.  Such  trust  agreements  have 
been  etccepted  by  HCFA  in  the  past  and 
we  believe  that  our  regulations  should 
clarify  this  position. 

Additional  Obligations  of  the 
FQHMO — ^The  various  organizational 
structures  that  will  now  Im  available  to 
FQHMOs  make  it  necessary  to  clarify 
certain  obligations  of  the  FQHMO, 
particularly  when  the  FQHMO  is  a 
component  of  a  legal  entity.  One  such 
obligation  concerns  contracting 
responsibility  for  purposes  of  provider 
and  subscriber  contracts  in  the  situation 
where  a  legal  entity  both  operates  an 
FQHMO  component  and  offers  other 
non-qualified  health  benefits  as  well. 

We  have  clarified,  through  a  proposed 
revision  to  §  417.107(a)(2)  (redesignated 
as  proposed  §  417.120(d)(3)),  that  if  the 
FQHMO  is  not  itself  a  le^l  entity,  it 
must  be  managed  by  an  executive  who 
has  the  authority  to  bind  the  legal  entity 
in  contracts.  The  effect  of  this  new 
requiremmt  is  that  the  obligation  to 
fulfill  the  terms  of  the  contract  will  be 
with  the  FQHMO,  even  though  the  legal 
entity  is  accountable  if  the  FQHMO  fails 
to  perfcam. 

Specifically,  there  must  be  at  least  one 
official  of  the  FQHMO  component  who 
has  the  delegated  authority  to  bind  the 
legal  entity  with  respect  to  the  following 
existing  requirements  and  actirms: 

•  Assumption  of  full  financial  risk  on 
a  prospective  basis; 

•  Arrangements  for  health  care 
services  that  are  necessary  to  meet  the 


requirements  of  title  Xni  of  the  HMO 
Act  as  they  pertain  to  the  benefits 
package  and  the  delivery  system; 

•  Establishment  of  suDscriber 
contracts;  and 

•  Arrangements  to  protect  enrollees 
in  the  event  of  ii^solvency. 

D.  Additional  Proposed  Changes  to  the 
Regulations 

In  addition  to  the  above  changes,  we 
are  also  proposing  the  following 
conforming  changes: 

•  We  propose  to  modify  $  417.107(c) 
(redesignat^  as  proposed  §417.120(^), 
full  and  fair  disclosure,  to  assure  that, 
where  applicable,  all  interested  parties, 
including  current  or  prospective 
enrollees  of  the  F^HMO,  are  aware  that 
the  FQHMO  (1)  offers  non-qualified 
health  benefits  padcages  through  a 
separate  component,  or  (2)  is  a 
component  of  a  legal  entity  and  that 
other  health  benefit  packa^  are  offered 
by  the  legal  entity.  Tliis  is  a  mechanism 
for  assuring  that  there  is  no  confusion 
regarding  which  health  benefit  package 
is  offered  by  the  PC^IMO. 

•  We  propose  to  revise  §  417.107(j) 
(redesignated  as  proposed 

§  417.120(m)),  which  contains  the 
reporting  and  disclosure  requirements 
for  FQHMOs,  to  correct  a  long-standing 
typographical  error  and  to  conform  the 
regulations  to  program  operatimis 
practice.  We  propose  to  require  that 
reports  be  submitted  within  120  days  of 
the  end  of  the  fiscal  year,  not  180  days, 
to  be  consistent  with  operational 
procedures  currently  used  in  the 
program. 

•  We  propose  to  modify  §  417.143  to 
reflect  that  a  comp<ment  of  a  legal  entity 
may  now  apply  for  qualification. 

•  Wo  propose  to  modify  S  417.152  to 
reflect  the  new  organizational  structures 
permitted  the  FQHMO.  We  believe  that 
an  FQHMO  that  is  a  component  of  a 
legal  entity  should  inform  employers  of 
the  nature  of  the  legal  entity  of  which 

it  is  a  component  at  die  time  that  the 
dual  choice  mandate  is  submitted. 

IV.  Offning  a  Self-Referral  Optkm  and 
Charging  Copaymrats  and  D^actibles 
for  Self-Referr^  Services 

A.  Program  Description 

Section  1301(b)  of  the  HMO  Act 
requires  an  FQHMO  to  provide  all  basic 
health  services  to  its  enrollees  for  a 
single  premium.  (Our  regulations  at  42 
CFR  part  417  allow  the  FQHMO  to 
provide  or  arrange  for  the  provision  of 
such  services.)  We  interpret  this 
provision  to  require  that  an  FC^IMO 
must  provide  all  services  through  a 
network  of  contracted  or  “affiliated” 
physicians  and  providers,  except  as 
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otherwise  provided  in  the  statute  or 
regulations. 

Mor  to  1988,  section  1301(b)(3)(A) 
specified  that  all  physician  services  that 
are  basic  health  services  had  to  be 
provided  through  one  or  a  combination 
of  acceptable  FQHMO  models:  The  staff 
model,  the  group  model,  individual 
practice  associations  (IP As),  or  direct 
service  contracts  with  individual 
physicians.  Some  exceptions,  such  as 
for  emergency  care,  allow  for  the  use  of 
imafiiliated  or  non-plan  physicians. 

Additionally,  FX^HMOs  must  comply 
with  certain  restrictions  in  charging 
their  enrollees  any  payments  in  addition 
to  premiums.  Section  1301(b)(1)  of  the 
HMO  Act  permits  FQHMOs  to  charge 
nominal  supplemental  payments  for 
specific  basic  health  services,  but  under 
ciurent  regulations  these  payments  have 
been  limited  to  copayments  only 
(including  coinsurance).  Deduchbles 
were  not  permitted. 


B.  Legislative  Changes 

Section  3  of  Public  Law  100-517 
changed  the  requirement  that  all 
physicdan  services  be  provided  by 
FQHMO  physicians.  The  law  now 
permits  FQHMOs  to  offer  a  benefit 
option  that  makes  the  FQHMO 
financially  responsible  for  a  limited 
amount  of  non-emergency  medical  care 
obtained  outside  of  he  FQHMO’s 
normal  health  delivery  system. 
Specifically,  the  statute  revised  section 
1301(b)(1)  of  the  HMO  Act  to  allow 
FQHMOs  to  permit  enrollees  to  obtain 
basic  physician  health  services  fix)m 
physicians  who  are  not  on  the  staff  or 
imder  contract  with  the  HMO.  In  the 
regulations,  we  refer  to  this  as  a  "self¬ 
referral  option." 

The  self-referral  option  is  a  relatively 
new  benefit  option  offered  by  HMOs 
and  other  prepaid  health  care  systems. 
The  option  allows  enrollees  of  prepaid 
health  plans  to  decnde,  at  the  point  of 
needing  a  service,  whether  to  see  their 
plan  physician  or  go  outside  of  the 
plan’s  usual  network  of  affiliated 
providers.  Generally,  an  enrollee 
electing  this  option  has  to  meet  higher 
cost-sharing  requirements  for  this 
privilege.  HMOs  xisually  design  the 
benefit  option  in  conjunction  with 
specific  needs  of  employer  groups.  That 
is,  the  HMO  may  design  different  self¬ 
referral  options  for  different  group 
contracts.  The  option  sometimes  is  also 
referred  to  as  a  "point-of-service”  or 
"out-of-plan"  option. 

The  self-referral  option  grew  out  of 
dissatisfaction  with  the  "lock-in" 
requirement,  a  fundamental  principle 
for  most  HMOs,  that  guarantees 
payment  for  services  only  if  enrollees 
use  affiliated  providers  for  covered 


services.  Consumers  frequently  are 
hesitant  to  join  an  HMO  or  FQHMO 
because  they  do  not  want  to  relinquish 
their  freedom  to  choose  physicians.  As 
a  result,  employers  looking  for 
alternative,  cost-saving  methods  for 
providing  health  care  find  their 
employees  unwilling  to  shift  into 
HMOs,  and  many  HMOs  find  the  lock- 
in  feature  to  be  a  barrier  to  increasing 
their  enrollments. 

Some  forms  of  prepaid  health  care 
systems,  such  as  Preferred  Provider 
C)rganizations  (PPOs),  have  been  able  to 
rapidly  increase  their  share  of  employer 
contracts  and  new  enrollees  by  offering 
extensive  physician  networks  and  self- 
referral  options.  The  self-referral  option 
has  proven  to  be  successful  at  increasing 
such  health  plans’  market  share,  even 
though  there  are  higher  cost-sharing 
requirements  associated  with  out-of- 
network  services.  'The  success  of  this 
option  has  led  many  non-Federally 
qualified  HMOs  to  offer  a  self-referral 
option.  However,  because  the  self¬ 
referral  option  is  an  indemnity-type 
product  and  puts  the  definition  of  an 
HMO  into  question,  many  States  do  not 
allow  HMCte  to  offer  this  benefit  option. 
In  States  where  HMOs  are  not  permitted 
to  offer  the  self-referral  option,  HMOs 
use  "wrap-around”  insurance  policies 
for  self-referrals,  that  is,  the  HMO 
contracts  with  an  insurance  company  to 
provide  payment  for  certain  out-of-plan 
services.  In  recognition  of  these  trends 
among  entities  with  which  HMOs 
compete.  Public  Law  100-517  permits 
FQI^Os  to  offer  a  self-referral  option. 

The  addition  of  a  self-referral  option 
allows  FQHMOs  to  enroll  consumers 
who  might  be  attracted  to  prepaid 
health  plans  except  for  limited  provider 
choice.  ’This  option  offers  consumers  the 
freedom,  imder  some  circumstances,  to 
choose  a  physician  frx}m  the  fee-for- 
service  sector  instead  of  the  FQHMO’s 
panel  of  physician  providers,  and  have 
the  services  covered  imder  the  plan. 

Section  4  of  Public  Law  100-517 
amended  section  1301(b)(3)(A)  of  the 
HMO  Act  to  permit  the  FQHMO  to 
provide  up  to  10  percent  of  the 
physician  services  necessary  for  the 

£  revision  of  the  basic  health  service 
enefits  through  unaffiliated  physicians. 
The  10  percent  limitation  reflects 
Congressional  concern  that  offering  an 
indemnity-type  product  would  alter  the 
essential  character  of  prepaid  HMOs. 

Public  Law  100-517  also  contained  an 
amendment  that  modified  the 
supplemental  payments  an  FQHMO 
may  charge  enrollees.  'The  amendments 
permit  FQHMOs  to  charge  reasonable 
deductibles  for  physician  services 
obtained  on  a  self-referral  basis  outside 
of  the  FQHMO’s  affiliated  physician 


network.  As  stated  earlier.  Federal 
regulations  have  permitted  FQHMOs  to 
charge  copayments  (including 
coinsurance),  but  not  deductibles,  for 
basic  health  services.  Under  the 
amendments  made  by  Public  Law  100- 
517,  FQHMOs  may  charge  deductibles 
as  well  as  copayments  for  the  self- 
referred  services. 

'The  amendments  made  by  Public  Law 
100-517  also  set  forth  conforming 
changes  to  section  1310(b)  of  the  HMO 
Act,  which  outlines  requirements  for 
employers  to  offer  an  FQHMO  health 
plan(s)  to  employees,  to  permit 
FQHMOs  offered  by  employers  to 
include  a  self-referral  option  in  their 
benefit  packages. 

C.  Proposed  Changes  to  the  Regulations 

To  implement  the  statutory 
amendments  made  by  section  3  of 
Public  Law  100-517,  we  propose  to  add 
a  self-referral  option  in  new  proposed 
§  417.107  to  specify  under  what 
conditions  and  limitations  an  FQHMO 
may  allow  its  enrollees  to  go  out  of  the 
plan  to  receive  physician  services  that 
are  basic  health  services.  The  proposed 
regulations  clarify  that  the  services  must 
be  provided  by  a  physician  or  other 
health  professional  (for  example,  nurse 
practitioner  or  physician  assistant)  that 
State  law  allows  to  provide  the 
particular  medical  services.  The 
proposed  regulations  also  clarify  that 
the  FQHMO  has  the  flexibility  to  design 
this  option  to  support  its  own  interests 
and  the  interests  of  its  group  contracts. 
This  flexibility  includes  the  types  of 
services  that  may  be  obtained  on  self¬ 
referral  as  well  as  cost-sharing  amounts. 
In  addition,  FQHMOs  may  establish 
policies  and  procedures  to  administer 
the  option. 

As  mentioned  earlier  in  this 
preamble,  the  statute  added  a  restriction 
that  limits  the  FQHMO’s  use  of  the  self¬ 
referral  option  so  that  it  may  not  be  used 
for  more  than  10  percent  of  the 
FQHMO’s  physician  services  that  are 
basic  health  services.  We  propose  that 
compliance  with  the  10  percent  limit  be 
determined  based  on  the  ratio  of  total 
expenses  for  the  self-referral  option 
(physician  services)  to  the  FQHMO’s 
total  expenditures  for  basic  physician 
services  for  a  calendar  year.  For 
purposes  of  the  10  percent  limit,  total 
expenses  for  the  self-referral  option  and 
for  basic  physician  services  include 
expenses  paid,  expenses  incurred  and 
reported  but  not  yet  paid,  and  estimates 
of  incurred  expenses  not  yet  reported. 

We  are  proposing  that  FQHMOs 
offering  this  option  be  required  to  report 
quarterly  or  at  designated  intervals.  We 
considered  requiring  monthly  reporting 
during  the  first  year  to  assure  that  both 
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the  FQHMO  and  HCFA  could  id«)tify 
any  problems  with  the  10  percent  limit. 
However,  we  believe  this  finequency  of 
reporting  may  be  too  burdensome.  We 
seek  public  comments  on  this 
nonselected  reporting  option. 

If  these  reports  incucate  that  the 
FQHMO  has  exceeded  the  10  percent 
limit  on  total  physician  expenses,  we 
propose  to  require  that  the  FQHMO 
initiate  a  corrective  action  plan.  As  part 
of  the  corrective  action  plan,  the 
FQHMO  must  cease  marketing  the  self¬ 
referral  product.  The  corrective  action 
could  include  redesigning  the  option 
(that  is,  services  covered),  reassessing 
the  groups  eligible  for  the  option  in  me 
next  contract  year,  and  increasing 
copayments  and  deductibles.  We  may 
require  some  action  immediately,  and 
some  over  a  longer  interval,  for 
example,  at  contract  renewals. 

If  we  are  not  satisfied  with  the 
FQHMO’s  response,  we  may  revoke 
approval  of  the  self-referral  option. 
FQHMOs  would  be  permitted  to 
continue  administering  the  option  for 
affected  subscriber  contracts  through  the 
end  of  existing  contract  periods,  but 
then  mrist  cease  offering  the  self-referral 
option.  We  are  proposing  to  require  that 
marketing  of  the  option  &  discontinued 
when  approval  is  revoked.  An  FQHMO 
that  fails  to  comply  with  these 
requirements  to  cease  offering  the 
option  would  be  considered  out  of 
compliance  with  assurances  given  to  the 
Secretary. 

We  also  propose  to  permit  FQHMOs 
to  allow  enroUees  to  use  imaffiliated 
providers  (those  not  under  contract  or 
other  agreement  with  the  HMO)  for 
obtaining  other,  non-physician  basic 
health  services,  including  inpatient 
care,  if  it  results  from  seeing  an 
unaffiliated  physician  on  a  self-referral 
basis.  However,  this  would  only  be 
allowed  if  the  FQHMO  precertifies  the 
services.  The  FQHMO  would  review  all 
requests  for  inpatient  hospital  and  other 
non-physician  basic  health  services 
from  unaffiliated  providers  and  would 
determine  whether  to  cover  (that  is, 
accept  fiscal  responsibility  for)  these 
services.  Under  these  ccmditions,  we 
believe  that  these  services  may  be 
considered  "arranged  for"  under 
§  417.103(a). 

We  have  not  specified  procedures  for 
preauthoiizing  these  basic  health 
services,  but  instead  propose  to  allow 
FQHMOs  the  flexibility  to  administer 
this  extension  of  the  self-referral  option. 
Under  this  approach,  we  propose  to 
p«init  thresholds  for  automatic 
approval  of  out-of-plan  (non-emergency) 
basic  health  services.  For  example,  an 
FQHMO  may  establish  a  policy  to 
automatically  approve  out-of-plan 


services  costing  less  than  $1,000  if  siich 
services  are  ordered  by  a  physician  seen 
on  a  self-referral  basis. 

This  added  flexibility  should  allow 
FQHMOs  to  compete  mmre  effectively 
with  PPOs  and  F^IOs  with  “wrap¬ 
around"  self-referral  options.  State 
regulators  and  industry  representatives 
advised  us  that  no  ma^et  exists  for  self¬ 
referral  options  limited  to  physician 
services  only.  Therefore,  we  propose 
that  FQHMOs  be  permitted  to  allow 
enrollees  to  obtain  non-emergency 
inpatient  and  other  basic  (non¬ 
physician)  health  services  from 
unaffiliat^  providers  if  the  service  is 
preauthorizc^  by  the  FQHMO. 

This  opportunity  to  receive  an  entire 
episode  of  care  outside  of  an  FQHMO, 
however,  adds  to  our  existing  concerns 
surrounding  self-referral — la^  of 
reliable  predictors  for  utilization  and 
expenses,  limited  influence  over 
enrollee  decisions,  and  potential  impact 
on  the  financial  st^ility  of  the  FQHMO. 
To  address  these  concerns,  we  propose 
to  require  prior  approval  by  HCFA 
before  an  FQHMO  can  implement  a  self¬ 
referral  option,  and  establish 
requirements  at  proposed  $  417.107(c) 
that  permit  us  to  assess  the  FQHMO’s 
ability  to  offer  the  self-referral  option  in 
order  to  determine  whether  to  give  prior 
approval  for  implementation. 

m  addition,  the  proposed  regulations 
require  FQHMOs  to  meet  special 
financial  requirements  for  net  worth  and 
insolvency  protection  which  we  believe 
reasonably  balance  our  concerns,  as 
noted  above,  with  the  need  to  permit 
FQHMOs  to  remain  competitive  in  local 
markets.  First,  the  proposed  regulations 
set  forth  a  requirement  that  FQHMOs 
offering  this  option  must  maintain  a  net 
worth  equal  to  three  months  of  expenses 
for  the  self-referral  option.  This 
requirement  addresses  our  concern  that 
offering  this  option  should  only 
strengthen  the  FQHMO,  ncrt 
compromise  its  fiscal  soundness.  We 
considered  requiring  a  restricted 
reserve,  but  opted  instead  to  set  a 
minimal  standard  for  the  financial 
position  that  an  FQHMO  must  have  to 
bear  the  added  risk  of  out-of-plan 
services. 

This  net  worth  requirement  differs 
from  the  reserve  requirement 
established  by  the  National  Association 
of  Insurance  Commissioners  and  the 
National  Association  of  HMO  Regulators 
in  guidelines  for  HMO  point-of-services 
products.  We  believe  that  net  worth 
requirement  proposed  in  the  regulations 
is  adequate  for  FQHMOs  because  of  the 
limited  risk  associated  with  the  self- 
referral  option  as  authorized  by 
Congress  in  the  1988  amendmmts.  That 
is.  the  self-referral  option  is  restricted  to 


physician  services  (out-of-plan  hospital 
and  other  basic  health  ser^dces  must  be 
preauthorized)  and  limited  to  10  percent 
of  the  FC^iMO's  physician  services  that 
are  basic  health  services.  Further,  Uie 
added  risk  should  be  balanced  by  the 
benefits  of  increased  market  share  if 
appropriately  implemented. 

Witn  regard  to  the  plan  for  handling 
inaolveiKy,  we  prop<^  that  the 
FQHMO  have  arrai^gements  in  place  to 
cover  four  months  of  expenses  tor  self- 
referred  services.  These  arrangmnents 
will  cover  one  month  preceding  and 
three  months  after  the  date  of 
insolvency  for  claims  filed  under  the 
self-referral  option.  This  extended 
period  of  time  is  necessary  because  of 
the  lag  in  receiving  claims  for  out-of¬ 
plan  services.  While  claims  for  self- 
refwred  services  may  be  filed  beyond 
this  time,  we  believe  this  requirement  to 
be  reasonable  for  the  FQHMO  and  its 
enrollees. 

We  also  propose  to  add  a  new 
paragraph  (a)(5)  to  §  417.104,  Payment 
for  bi^c  health  services,  to  incorporate 
the  FQHMO’s  authority  to  charge 
deductibles  for  physician  services 
obtained  under  the  self-referral  option. 

In  addition,  this  new  provision  moU 
allow  FQHMOs  to  establish  separate 
copayments  and  coinsurance  amounts 
for  non-emergency  basic  health  services, 
including  inpatient  services,  obtained 
from  un^liated  physicians  and 
providers  as  a  result  of  self-referral. 
These  copayments  and  coinsurance 
arooimts  will  not  be  subject  to 
limitations  established  in 
§  417.104(aH4),  including  the 
catastrophic  limit  that  protects 
individual  enrollees  from  paying  more 
than  200  percent  of  their  annual 
premium  that  would  apply  if  they  had 
chosen  an  option  with  no  copayments. 

We  believe  that  such  copayments, 
coinsurance  amoimts,  and  deductibles 
for  out-of-network  care  will  not  serve  as 
a  barrier  to  obtaining  services.  All  basic 
health  service  may  still  be  obtained 
within  the  FQHMO’s  networic,  and  the 
self-referral  option  is  simply  an 
additional  way  to  obtain  the  same 
services.  Further,  in  that  copayments, 
coinsurance  amounts,  and  deductibles 
serve  as  a  major  mechanism  in 
controlling  utilizi^on  of  the  self-referral 
option,  the  proposed  regulations  offer 
the  FQHMO  flexibility  to  establish  these 
amounts.  FQHMOs  may  choose  to  set 
these  cost-sharing  amounts  at  levels  that 
differ  substantially  firom  amounts  for  in- 
network  services  as  a  method  to  control 
risk  (e.g.  the  plan  may  impose  a  25 
percent  coinsurance  requirement  for 
certain  out-of-plan  services). 

It  should  be  noted  that  the  FQHMO 
must  continue  to  meet  the  requirements 
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of  the  HMO  Act  as  it  pertains  to  the  self- 
referral  option.  For  example,  FQHMOs 
are  required  to  offer  a  process  to  hear 
and  resolve  grievances  between  the 
FQHMO  and  its  enrollees  (§  417.107(g)). 
This  process,  by  definition,  includes 
claims  payment  disputes  for  services 
received  under  a  self-referral  option. 
Also,  expenses  for  preauthoriz^,  out- 
of-plan  basic  health  services  (that  result 
from  a  physician  self-referral)  must  be 
includ^  in  the  FQHMO’s  plan  for 
handling  insolvency.  As  discussed 
earlier  in  this  preamble,  these  basic 
health  services  are  considered  “arranged 
for"  by  the  FQHMO  and,  therefore,  must 
be  treated  like  other  services  furnished 
or  arranged  for  by  the  FQHMO. 

We  b^eve  that  the  pre-approval 
process,  net  worth  requirement,  added 
insolvency  protection,  and  monitoring 
activities  set  forth  in  this  proposed 
regulation  allow  HCFA  to  meet  its 
responsibilities  in  administering  the 
requirements  of  title  Xm  of  the  Act 
while  avoiding  onerous  government 
intervention.  However,  there  may  be 
other  reasonable  approaches  to  these 
requirements,  such  as  an  alternative  to 
ensure  that  FQHMOs  offering  a  self- 
referral  option  are  fiscally  sound  and 
capable  of  assuming  this  new  risk 
without  hazarding  insolvency.  We 
invite  public  comments  on  the  adequacy 
and  appropriateness  of  our  approach. 

We  also  invite  commenters  to  share 
information  on  the  risk  borne  by 
FQHMOs  in  offering  a  self-referral 
option. 

D.  Additional  Proposed  Changes  to  the 
Regulations 

In  addition  to  the  above  changes,  we 
propose  to  make  conforming  changes  to 
§417.103  (Providers  of  basic  and 
supplemental  health  services),  proposed 
redesignated  §417.120  (Organization 
and  operation),  and  §  417.152 
(Requirements  for  a  request  for 
inclusion  of  the  HMO  option  in  a  health 
benefits  plan;  employing  entity 
response)  to  V.  include  a  reference  to 
the  self-referral  option. 

V.  FQHMO  Fiscal  Soundness 

A.  Program  Description 

Among  other  requirements  to  be 
Federally  qualified,  an  HMO  must  have 
a  fiscally  sound  operation  and  adequate 
provisions  against  the  risk  of 
insolvency. 

Fiscally  sound  operation — ^Under  this 
requirement,  an  FQHMO  must 
demonstrate  that  it  has  total  assets 
greater  than  total  unsubordinated 
liabilities  (Public  Health  Service  section 
1305  loan  funds  are  excluded  as  a 
liability),  sufficient  cash  flow  and 


adequate  liquidity  to  meet  current 
obligations,  and  a  net  operating  surpliis 
or  a  financial  plan.  If  the  FQHMO 
caimot  demonstrate  a  net  operating 
surplus,  it  must  submit  to  us  a  financial 
plan  for  achieving  a  net  operating 
surplus  within  available  fiscal 
resources.  Adequate  provision  against 
the  risk  of  insolvency — ^There  are  two 
requirements  that  FQHMOs  must  meet 
for  insolvency  protection.  First, 

FQHMOs  must  have  a  plan  or  an 
arrangement  that,  in  the  event  of 
insolvency,  continues  benefits  for  the 
duration  of  the  contract  period  for 
which  a  premium  was  paid  and,  for 
those  enrollees  being  treated  on  an 
inpatient  basis  on  the  date  of 
insolvency,  until  discharge.  Second, 
FQHMOs  must  have  arrangements  that 
protect  enrollees  from  incxuring  liability 
for  payment  of  any  fees  that  are  the  legal 
obligation  of  the  FQHMO.  The  FQHMO 
may  use  insolvency  insurance,  provider 
contracts,  restricted  financial  reserves, 
guarantees  and  other  arrangements 
acceptable  to  the  Secretary  to  protect  its 
enrollees. 

It  has  been  permissible,  even  prior  to 
the  enactment  of  Public  I^w  100-517, 
for  an  FQHMO  to  use  a  guarantee  from 
a  parent  organization  to  meet  insolvency 
protection  requirements.  This  policy 
interpretation  of  42  CFR 
417.107(a)(3)(i)(D)  (redesignated  as 
proposed  §  417.120(d))  was 
implemented  by  a  Ifrogram  Information 
Letter,  86-02,  issued  by  the  Public 
Health  Services’  Office  of  Health 
Maintenance  Organizations.  It  was 
further  clarified  by  HCFA’s  Office  of 
Prepaid  Health  Caro  through  a  Program 
Information  Letter.  88-01,  published  in 
February  1988.  At  that  time,  however, 
we  did  not  believe  we  had  the  authority 
to  use  a  similar  standard  in  applying  the 
fiscal  soundness  requirements.  Thus, 
FQHMOs  have  had  to  meet  these 
requirements  on  their  own. 

B.  Legislative  Changes 

With  the  enactment  of  Public  Law 
100-517,  the  Congress  recognized  that 
some  FQHMOs  are  owned  or  controlled 
by  major  corporations  with  sizeable 
assets,  and  that  consideration  should  be 
given  to  recognize  the  availability  of 
such  assets  if  an  FQHMO  is  unable  to 
meet  the  fiscal  soundness  requirements. 
Section  5  of  Public  Law  100-517 
amended  section  1301(c)  of  the  HMO 
Act  by  directing  the  Secretary  to  issue 
regulations  tmder  which  the  resotirces 
of  an  organization  that  owns  or  controls 
an  FQI^O  may  be  considered  in 
meeting  the  requirements  of  section 
1301(c)(1)(A).  The  legislation  retains  the 
Federal  qualification  requirements  that 
an  HMO  demonstrate  fiscal  soundness 


and  adequate  enrollee  protections  in  the 
event  of  insolvency.  However,  when  an 
HMO  does  not  meet  one  or  the  other  of 
these  requirements  during  the 
qualifying  process  or  at  any  time  after 
receiving  Federal  qualification,  an 
organization  that  owns  or  controls  the 
HMO  may  now  use  its  resources  to 
guarantee  its  fiscal  soundness  and  to 
protect  enrollees  in  the  event  of 
insolvency. 

C.  Proposed  Changes  to  the  Regulations 

In  order  to  implement  the 
amendments  made  by  section  5  of 
Public  Law  100-517,  we  propose  to  add 
a  new  paragraph  (e)  to  §  417.107 
(redesignated  as  proposed  §417.120) 
that  outlines  the  conditions  and 
requirements  for  using  a  guarantor  to 
meet  the  requirements  for  fiscal 
soundness  and/or  the  risk  of  insolvency. 
As  previously  stated,  the  legislative 
intent  of  the  statutory  amendments  was 
to  provide  more  flexibility  to  the  HMO 
industry.  The  proposed  regulatory 
changes  in  proposed  redesignated 
§  417.120(e)  provide  that  flexibility 
while  establishing  conditions  tmder 
which  we  can  ensure  that  the  parent 
organization  is  financially  able  to 
support  the  guarantee. 

We  propose  a  definition  of 
“guarantor”  that  establishes  that  the 
guaranteeing  organization  must  own  the 
majority  of  voting  equity  in  or  directly 
control  (for  example,  through  the 
governing  body)  an  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component.  We  believe  that  in  using  the 
term  “owns,"  Congress  intended  that  a 
guauentor  be  a  majority  owner  or  have 
majority  control  of  the  board  of  directors 
of  the  FQHMO,  or  the  legal  entity.  We 
invite  comments  from  the  public  on 
both  our  interpretation  of  the 
amendment  and  the  applicability  of  the 
definition  to  organizational  structures. 

We  also  propose  criteria  for  qualifying 
and  serving  as  a  guarantor  that  we 
believe  are  consistent  with  the  intent  of 
the  statute.  That  is,  the  eligibility 
criteria  for  guaremtors  are  intended  to 
maintain  standards  for  the  HMO 
industry,  which  in  turn  strengthen 
public  trust  and  enhance  the  growth  of 
the  HMO  industry.  At  the  same  time,  to 
the  extent  the  statute  affords  HCFA  the 
necessary  discretion,  we  propose  to 
implement  the  statute  in  a  manner  that 
recognizes  corporate  trends  and 
acceptable  business  practices. 

We  believe  that  we  have  selected  an 
approach  for  screening  guarantors  that 
recognizes  the  strong  financial  position 
of  parent  companies  without  abrogating 
statutory  requirements  for  sotmd  fiscal 
operations  and  enrollee  protection.  We 
have  exercised  caution  in  using  parental 
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guarantees  because  we  must  now 
monitor  not  only  the  financial  viability 
of  the  FQHMO,  but  that  of  the  parent 
organization.  In  addition,  because 
FQHMOs  are  no  longer  restricted  to 
being  separate  legal  entities,  we  may 
have  to  monitor  the  financial  stability  of 
a  legal  entity  that  has  a  component 
FQHMO,  as  well  as  the  legal  entity’s 

{)arent  organization.  Fiirther,  the 
egislative  history  to  the  statutory 
amendments  indicates  congressional 
intent  that  only  large  entities  with 
strong  financid  standing  be  able  to  act 
as  guarantors  for  FQHMOs. 

The  proposed  regulations  at  proposed 
redesignated  §  417.120(e)  establish 
when  a  guarantee  may  be  used  and 
describe  the  application  process, 
including  requirements  pertaining  to  the 
written  application  and  the  guarantee 
instrument.  The  proposed  regulations 
also  address  situations  when  a  parent 
may  wish  to  guarantee  more  than  one 
FQHMO  that  it  owns  or  controls,  or  to 
guarantee  an  FQHMO  for  both  fiscal 
soundness  and  protection  of  enrollees  in 
the  event  of  insolvency. 

As  mandated  by  the  statute,  we 
propose  to  require  as  a  condition  for 
consideration  of  resources  that  the 
parent  organization  provide  satisfactory 
assurances  that  it  will  assume  the 
financial  obligations  of  the  FQHMO. 
Because  Public  Law  100-517  removed 
the  requirement  that  the  FQHMO  be  a 
legal  entity,  these  proposed  regulations 
also  incorporate  the  new  organizational 
structures  open  to  FQHMOs  (outlined 
earlier  in  this  preamble)  and  the  use  of 
a  parental  guarantee.  For  example,  a 
large  corporation  may  apply  to  serve  as 
a  guarantor  for  a  legal  entity  with  an 
FQ^HMO  component.  In  this  case,  the 
guarantor  would  have  to  agree  to  accept 
the  financial  obligations  of  the  entire 
legal  entity,  not  just  the  FQHMO. 

VI.  Response  to  Public  Comment 

Because  of  the  large  volume  of  public 
comments  that  we  usually  receive  on 
notices  of  proposed  rulemaking,  we 
cannot  aclmowledge  or  respond  to  them 
individually.  However,  we  will  address 
all  public  comments  received  on  this 
document  in  the  preamble  to  the 
document  in  which  these  proposed 
regulations  are  issued  in  final  form. 

VU.  Collection  of  Information 
Requirements 

Proposed  regulations  at  §§  417.107(d), 
417.120(b),  417.120(e),  417.120(q),  and 
417.152(c)  contain  information 
collection  requirements  that  are  subject 
to  the  Office  of  Management  and  Budget 
review  imder  the  Paperwork  Reduction 
Act  of  1980.  Specifically,  §§  417.107(d) 
(3),  (4),  (6),  and  (7)  and  417.152(c)(13) 


contain  information  collections  for 
those  FQHMOs  that  choose  to  offer  a 
self-referral  option.  Sections  417.120(b), 
417.120(e)  (3).  (7),  and  (8),  417.120(q), 
and  417.152(c)(7)  contain  information 
collections  for  those  FQHMOs  that 
choose  to  restructure  as  a  component  of 
a  legal  entity  and  for  those  entities  that 
apply  to  be  guarantors.  We  estimate  the 
additional  reporting  burden  for  those 
FQHMOs  that  choose  to  offer  a  self¬ 
referral  option  to  be  one  hour  per  report; 
the  additional  reporting  burden  for 
FQHMOs  that  are  part  of  a  legal  entity 
to  be  one-half  hour  per  report;  and  the 
additional  reporting  burden  for  legal 
entities  applying  to  be  guarantors  to  be 
one-half  hour  per  report.  Organizations 
and  individuals  desiring  to  submit 
comments  regarding  these  estimates  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  these  burdens,  should  address 
their  comments  to  the  individual  listed 
in  the  ADDRESSES  section  of  this 
preamble. 

Vm.  Regulatory  Impact  Statement 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.0. 12291  criteria  for  a  "major 
rule";  that  is.  that  would  be  likely  to 
result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612),  imless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  RFA,  we  treat 
all  HMOs  as  small  entities. 

Section  1102(b)  of  the  HMO  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  proposed 
rule  would  have  a  significant  impact  on 
the  operations  of  a  substantial  number 
of  small  niral  hospitals.  The  provisions 
of  this  regulation  apply  only  to  HMOs. 
We  have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  affect  a  significant  number  of  small 


rural  hospitals  and,  therefore,  have  not 
prraared  a  rural  impact  statement. 

These  proposed  rules  would  amend 
the  regulations  governing  requirements 
for  FQHMOs  bv  implementing  certain 
changes  made  by  Public  Law  100-517. 
The  Ganges  broaden  the  definition  of 
an  HMO.  allow  an  FQHMO  to  offer  a 
self-referral  option  and  charge 
deductibles  for  self-referral  services,  and 
allow  an  FQHMO  to  \ise  parental 
resources  to  meet  fiscal  soundness  and 
insolvency  protection  requirements. 

Althou^  these  propose  rules  mainly 
conform  our  regulations  to  the  statutory 
changes  made  by  Public  Law  100-517, 
they  include  adffitional  clauses  that 
interpret  or  elaborate  statutory  changes. 
While  we  cannot  separate  out  the  effects 
of  our  rotatory  proposals  from  the 
statute,  this  is  arguably  a  major  rule,  and 
one  which  will  significantly  affect  a 
substantial  number  of  HMOs. 
Accordingly,  we  have  prepared  the 
following  analysis  which,  together  with 
the  remainder  of  the  preamble, 
constitutes  a  Regulatory  Impact 
Analysis  and  a  Regulatory  Flexibility 
Analysis. 

•  The  statute  and  regulations  together 
open  up  significant  new  opportunities 
for  managed  care,  both  through 
elimination  of  organizational 
restrictions  and  tmough  the  creation  of 
the  self-referral  option.  They  are 
intended  to  broaden  opportunities  for 
entities  wishing  to  operate  FQHMOs, 
and  to  minimize  confusion,  costliness, 
and  inefficiency  in  the  operation  of 
FQHMOs  while  preserving  the 
protections  for  FQHMO  enrollees  in  the 
event  of  insolvency  of  the  legal  entity. 

•  The  1988  Amendments  and  these 
proposed  regulations  usher  in  a  new  era 
for  HMOs.  We  believe  we  have 
proposed  regulations  that  give  FQHMOs 
substantial  freedom  to  operate  new, 
non-qualified  coordinated  care 
products,  and  to  offer  self-referral 
options.  These  proposed  regulations 
should  open  new  markets  for 
coordinated  care,  such  as  small 
employer  groups  and  employer  groups 
that  are  hesitant  to  move  from  fi^ 
choice  of  providers  directly  to  a  closed 
panel  of  providers.  Throu^  judicious 
decision,  FQHMOs  should  be  able  to 
minimize  their  risks,  even  in  offering  a 
self-referral  option,  to  achieve 
significant  enrollment  growth  and 
market  share. 

•  On  average,  an  FQHMO  achieves 
savings  of  approximately  15  percent  of 
cost  compared  to  costs  imder  indemnity 
plans.  Average  annual  health  care 
spending  in  ffie  American  economy  is 
approximately  $4,000  per  family.  We 
estimate  that  there  are  more  than  35 
million  Americans  enrolled  in 
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FQHMOs,  or  a^iproximately  15  percent 
of  the  populatiaa.  While  tl^  percentage 
is  increasing,  the  rate  of  increase  has 
slowed  in  recent  years.  If  the  flexibility 
afforded  bv  these  regulations  vrere  to 
accelerate  by  only  one  veer,  resulting  in 
the  switching  of  an  admtional  1  percent 
of  families  him  lee-foreervice 
arrangements  into  PQHMOs,  expected 
savings  to  the  economy  would  1m  about 
$100  million  per  year.  Self-referral  is 
such  an  innovative  system  of  health  care 
delivery  diet  we  have  no  basis  on  which 
to  estimate  how  many  plans  will  adopt 
it,  let  alone  estimate  its  likely 
marketplace  effects  over  time.  However, 
it  appears  to  us  that  a  shift  of  1  percent 
in  nuffket  share  is  a  conservative 
estimate  of  likely  effects.  Substantial 
evidence  exists  diet  many  families  do 
not  switch  to  HMOs  in  order  to  retain 
trusted  ph]rsicians  or  the  ^ility  to  select 
a  future  physician  unconstrained  by  the 
HMD's  paim.  If  such  families  comprise 
5  or  10  percent  or  more  of  the  total 
market  share,  the  effects  of  this  rule 
could  be  raudi  larger. 

•  Qae  alternative  provision  we 
considered  was  to  require  the  legal 
entity  to  be  a  health  and  welfare 
organization  at  other  type  of 
organization  regulated  by  the  State.  This 
was  based  cm  an  interpretation  of  the 
Congressional  reports  that  health 
insurers  are  the  cmly  types  of 
organizations  which  Congress  wanted  to 
operate  PCyibK)8  as  lines  of  business. 
However,  because  Congress  did  not 
address  this  limitaticm  in  the  statute,  we 
believe  it  is  prefer^le  to  be  flexible  and 
allow  difiarmt  types  of  organizations 
the  opportunity  to  operate  FQHMOs. 

We  also  ixmsiderM  increasing  the 
performance  criteiia  which  would  be 
used  to  test  dre  fiscal  soundness  of  the 
legal  entity.  We  recommended  that  the 
indicaticms  for  fiscal  soundness  be  the 
same  for  FQHMOs  which  are  legal 
entities  and  for  legal  entities  wUch 
operate  an  FQH^^  as  a  ccnnpcment  of 
the  organization.  Ibe  purpose  of 
increasing  the  recpiirements  would  have 
been  to  safeguard  against  the  possibility 
of  future  inrolvencry.  However,  our 
decisicm  not  to  retx>mmend  increased 
recjuirenients  was  based  cm  the  fact  that 
selechcm  of  additional  tests  for  fiscal 
soundness  would  have  been  arbitrary 
since  the  size  and  cxxnplexity  of 
organizaticms  selecting  the  opticm  of 
organizing  the  FQHMO  as  a  component 
is  cmknown  and  would  not  have  been 
effective  in  achieving  the  desired 
objective.  Each  component  of  the  fiscml 
soimdness  recjuirement  is  discussed 
below: 

•  Net  wDifh.  We  cxmsidered  requiring 

an  to  have  a  minimum  net 

worth  in  additicm  to  requiring  that 


assets  be  greater  than  unsubordinated 
liabilities.  We  concluded  that  this 
racpiirement  cx>uld  be  unduly 
buitiensoma  for  smaller  organizations 
and  cmuld  impair  future  viability  by 
tying  up  capital  necessary  for  cm-going 
operations.  Furthermore.  FQHMOs 
cnirrently  are  allowed  to  offer  a 
multituw  of  other  products  outside 
their  service  ares  and  no  additional 
financial  requirements  are  imposed 
when  they  do  so.  Therefore,  it  was  not 
reasonable  to  impose  special  financial 
recpiirements  on  a  legal  entity  just 
berause  it  chcmses  to  operate  a  non¬ 
qualified  health  benefits  plan  within  the 
FQHMO  service  area. 

•  Sufficient  cash  flow.  We  considered 
increas^  the  requirements  from 
“sufficient  cash  flow  and  adequate 
liquidity*’  to  “pcMitive  working  capital." 
We  ctiose  to  retain  the  existing 
requirement  and  not  adopt  the  more 
stringent  positive  working  capital 
requirement  for  the  same  reasons  we 
ctiose  to  retain  the  same  net  worth 
requirement.  We  believe  that  changing 
the  existing  requirement  would  not 
result  in  more  effective  safeguards  to  the 
viability  of  the  FC^iMO  and  would  have 
created  more  burdens  on  the  industry 
without  a  ccmimensurate  benefit  io  the 
government.  Furthermore,  the  positive 
working  capital  requirement  would 
have  bwn  unenforceable  since  the 
normal  ebb  and  flow  of  business  affairs 
cannot  be  monitored  on  a  daily  basis. 
Therefore,  by  retaining  “sufficient  cash 
flow."  we  are  recognizing  that  the  legal 
entity  must  be  able  to  maintain  its 
accounts  payable  at  a  level  that  assures 
reasonably  prompt  payment  of  bills. 

•  Cumulative  net  operating  surplus. 
We  considered  requiring  that  net  worth 
be  restricted  if  the  legal  entity  or  its 
predecessor  entity  (that  is,  the  FQHMO) 
could  not  meet  the  existing  requirement 
that  it  have  a  cnimulative  net  operating 
surplus  for  the  period  covering  the  three 
most  recont  fisc^  years  and  a  net 
operating  surplus  during  the  most 
recent  fiscal  year.  Under  the  existing 
regulations,  if  this  test  is  not  met  the 
organization  is  required  to  submit  a 
financial  plan  satisfactory  to  the 
Secretary  to  actiieve  net  operating 
surplus  within  the  available  fiscal 
resources. 

We  chose  to  retain  the  existing 
requirements  because  we  concluded 
that  restricting  net  worth  would  be 
unduly  burdensome  and  would  not 
substantially  increase  the  likelihood 
that  the  organization  would  remain 
fiscally  scHind.  Instead,  by  continuing  to 
recjuire  a  financial  plan  for  the  FQHMO 
component  that  can  be  monitored  on  an 
on-going  bans,  HCFA  can  closely 
evaluate  the  progress  of  the  orgcmization 


in  strengthening  its  financial  position. 

We  believe  this  is  sufficient. 

However,  we  do  intend  to  increase,  at 
the  discretion  of  the  Secretary,  the 
reporting  requirements  for  legal  entities 
operating  FQHMOs  as  a  component 
which  do  not  meet  the  operating  surplus 
test.  In  this  regard,  we  intend  to  reserve 
for  ourselves  the  option  of  requiring 
more  frequent  reporting,  a  more  specific 
corrective  acticm  plan  or  other  evidence 
which  can  assure  the  Secretary  that  the 
organization  will  be  able  to  maintain  on¬ 
going  operations.  These  increased 
requirements  can  be  imposed  on  a  c:ase 
by  case  basis  through  the  compliance 
monitoring  process  and  might,  if 
appropriate.  Include  a  requirement  that 
net  worth  be  restricted  to  provide  HCFA 
with  greeter  assurances  that  the 
organizaticm  will  remain  viable. 

We  have  also  added  a  requirement 
that  the  FQHMO  cemponent  be  viable. 
Thus,  if  the  FQHMO  cemponent  by 
itself  does  not  have  an  adequate  history 
of  operating  surpluses,  we  will  have  the 
authority  to  request  a  financial  plan.  In 
this  way,  we  can  safeguard  the  interests 
of  the  FC^iMO  enroll^  by  on-going 
monitoring  of  the  FQHMO  operations.  If 
financial  performance  deteriorates,  we 
may  have  concerns  about  the  quality  of 
care  provided  by  the  FQHMO.  By 
adding  this  requirement,  we  will  be  able 
to  request  corrective  action  on  the  part 
of  the  FQHMO  component  specnfic^ly. 

Thirdly,  we  considered  allowing  net 
worth  together  with  a  history  of 
producing  net  inccHne  to  substitute  for 
“other  arrangements”  as  described  by 
§  417.107(a)(3Ki}(D)  as  a  way  of 
demonstrating  compliance  with  the 
insolvencry  provisions  of  the  law. 
Contrary  to  the  decision  to  utilize  the 
same  test  for  fiscol  soundness  for  both 
a  legal  entity  and  a  component  of  a  legal 
entity,  we  are  proposing  to  place  more 
stringent  requirements  for  insolvency 
protection  in  cases  where  the  FQHMO 
is  a  component  of  a  legal  entity  or  where 
the  FQIffdO  offers  other  health  benefits 
plans  outside  the  qualified  service  area. 
In  these  cases,  we  are  proposing  to  not 
allow  net  worth  and  a  history  of 
producing  net  incrnme  to  substitute  for 
restricted  reserves  because  we  are  not 
convinced  that  this  will  provide 
adequate  protection  of  FQHMO 
enrollees  in  the  event  of  insolvency  of 
the  legal  entity. 

The  new  option  available  for  an 
oiganizatioical  struciure  creates  a 
potential  for  more  complex  and  diverse 
organizations  to  be  able  to  operate 
FQHMOs.  A  costly  downturn  in  one  or 
more  of  the  businesses  of  the  legal  entity 
could  ocmir  quite  rapidly.  In  the  event 
of  insolvency,  the  enrollees,  creditors 
and  rendors  of  all  the  businesses  of  the 
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legal  entity  will  make  claim  to  the  assets 
of  the  legal  entity.  Thus,  rather  than 
allowing  net  worth  and  a  history  of 
operating  surplus  to  substitute  tor 
reserves,  we  believe  the  most  effective 
way  to  protect  enrollees  is  by  requiring 
that  the  FQHMO  or  the  legal  entity  as 
appropriate  establish  a  restricted  reserve 
which  can  be  used  only  for  the  explicit 
purpose  of  protecting  the  enrollees  of 
the  FQHMO  in  the  event  of  insolvency. 
The  restricted  reserve  would  have  to  be 
held  through  a  Trust  Agreement  with  a 
bank  or  some  other  arrangement 
satisfactory  to  the  Secretary.  Under  such 
an  arrangement  funds  are  deposited  into 
the  account  for  use  only  upon  arrival  of 
a  specific  third  party,  such  as  the  State 
Insurance  Commissioner  or  the 
Secretary,  in  the  event  of  insolvency  or 
bankruptcy  of  the  legal  entity.  In  this 
way,  we  hope  to  deter  the  courts  from 
allowing  other  "injured  parties”  to  have 
access  to  these  reserves  prior  to  settling 
tlie  claims  of  the  FQHMO  enrollees. 

Finally,  we  considered  changing  the 
current  practice  of  allowing  FQHMOs  to 
offer  other  health  benefits  plans  outside 
their  service  area  to  require  that  these 
organizations  establish  a  legal  entity 
which  would  operate  the  FQHMO  and 
the  other  health  benefits  plans  as 
separate  lines  of  business.  Under  this 
option,  each  of  these  lines  of  business 
and  products  offered  by  the  FQHMO 
would  operate  under  difierent  names. 
Upon  analysis  of  the  statute  and  the 
legislative  history  of  the  1988 
Amendments,  we  concluded  that  the 
Congress  did  not  intend  to  change  the 
status  quo  for  existing  FQHMOs,  but 
rather  to  broaden  opportunities.  The 
change  described  above  would  have 
created  limitations  on  the  practices  of 
FQHMOs  that  have  been  allowed  for 
many  years.  Therefore,  we  further 
concluded  that  the  restrictions  imposed 
on  organizations  by  title  XIII  only  apply 
to  activities  within  a  specified  service 
area.  * 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organization  (HMO). 

Part  417  of  Chapter  IV  of  title  42 
would  be  amend^  as  set  forth  below: 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1833(a)(lMA), 
1861(s)(2)(H),  1866(a),  1871, 1874,  and  1876 
of  the  Social  Security  Act  (42  U.S.Q  1302, 
13951(a)(1)(A).  1395x(s)(2)(H),  1395cc(8), 


1395hh,  1395kk,  and  1395mni);  sec.  114(c)  of 
Public  Law  97-248  (42  U.S.Q  1395mni  note); 
section  9312(c)  of  Public  Law  99-509  (42 
U.S.Q  1395mm  note);  and  section  1301  of  the 
Public  Health  Service  Act  (42  U.S.Q  300e) 
and  31  U.S.Q  9701. 

2.  Section  417.1  is  amended  by 
revising  the  definition  of  health 
maintenance  organization  and  adding, 
in  alphabetical  order,  a  definition  of 
self-referral  option,  to  read  as  follows: 

f417.1  0«i(ln.>tk>na. 

*  *  •  •  * 

Health  maintenance  organization 
(HMO)  means  a  public  or  private  legal 
entity  or  a  distinct  component  of  such 
a  legal  entity  that — 

(1)  Is  organized  under  the  laws  of  any 
State  for  the  purpose  of  providing  or 
arranging  for  the  provision  of  basic  and 
supplemental  health  services;  and 

(2j  Meets  the  requirements  of  section 
1301  of  the  PHS  Act  and  the  regulations 
in  subparts  B  and  C  of  this  part  and 
SS  417.168  and  417.169. 
***** 

Self-referral  option  means  the  option 
that  an  HMO  may  offer  its  enrollees 
permitting  them  to  obtain  certain 
specified  basic  health  services  (which 
are  not  emergency  services)  from 
sources  other  than  the  HMO,  in 
accordance  with  the  rales  set  forth  in 
§417.107. 

***** 

•  417.101  [Amwidad] 

3.  In  §  417.101,  paragraph  (e)  is 
removed. 

4.  In  §  417.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

§417.103  Providars  of  basic  and 
supplamantal  health  aarvicas. 
***** 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  to  the  provision  of  the 
services  of  a  physician  if  any  of  the 
following  conditions  is  met: 

(1)  The  HMO  determines  that  the 
services  are  unusual  or  infrequently 
used  services. 

(2)  Because  of  an  emergency,  it  was 
medically  necessary  to  provide  the 
services  to  the  enrollee  other  than  as 
reouired  by  paragraph  (a)  of  this  section. 

(3)  The  services  are  provided  as  part 
of  the  inpatient  hospital  services  by 
employees  or  staff  of  a  hospital,  or 
provided  by  stafr  of  other  entities  such 
as  community  mental  health  centers, 
home  health  agencies,  visiting  nurses’ 
associations,  independent  lalmratories, 
or  family  planning  agencies. 

(4)  The  services  are  provided  under 
the  self-referral  option  described  in 
§417.107. 

***** 


5.  In  §  417.104,  paragraph  (a)  is 
revised  to  read  as  follows: 

1417.104  Payment  for  basic  haallh 
sarvicaa. 

(a)  Basic  health  services  payment. 

Each  HMO  must  provide  or  arrange  for 
the  provision  of  iMsic  health  services  for 
a  basic  health  services  payment  that  is 
subject  to  the  following  requirements 
end  opUons: 

(1)  The  payment  must  be  paid  on  a 
periodic  basis  without  regard  to  the 
dates  these  services  are  provided. 

(2)  The  payment  must  be  fixed 
without  regard  to  the  frequency,  extent, 
or  kind  of  basic  health  services  actually 
furnished. 

(3)  Except  as  provided  in  paragraph 
(c)  of  this  section,  the  payment  must  be 
fixed  under  a  commimity  rating  system, 
as  described  in  paragraph  (b)  of  this 
section. 

(4)  The  payment  may  be 
supplement^  by  nominal  copayments 
that  may  be  required  for  the  provision 
of  specific  basic  health  services.  Each 
HMO  may  establish  one  or  more 
copayment  options  calculated  on  the 
basis  of  a  community  rating  system. 

(i)  Except  as  provided  in  §  417.107,  an 
HMO  may  not  impose  copayment 
charges  that  exceed  50  percent  of  the 
total  cost  of  providing  any  single  service 
to  an  enrollee,  nor  in  the  aggregate  more 
than  20  percent  of  the  total  cost  of 
providing  all  basic  health  services. 

(ii)  To  ensure  that  copayments  are  not 
a  barrier  to  the  utilization  of  health 
services  or  to  eiuollment  in  the  HMO, 
there  is  also  a  limit  on  copayments  for 
any  calendar  year.  An  HMO  may  not 
impose  on  any  subscriber  (or  enrollee 
covered  by  the  subscriber’s  contract 
with  the  HMO),  copayment  charges  that 
exceed  200  percent  of  the  total  annual 
premium  that  the  subscriber  (or 
enrollee)  would  pay  if  enrolled  imder  an 
option  with  no  copayments.  This 
limitation  applies  only  if  the  subscriber 
(or  enrollee)  demonstrates  that 
copayments  equal  to  200  percent  of  total 
premiums  have  been  paid  in  that 
calendar  year. 

(5)  If  an  HMO  permits  basic  health 
services  to  be  obtained  through  the  self- 
referral  option  described  in  §  417.107, 
the  basic  health  services  payment  may 
be  supplemented  for  these  services  as 
follows: 

(i)  By  a  reasonable  deductible  when 
the  service  is  a  physician  service. 

(ii)  By  a  separate  system  of 
copayments  that  apply  only  to  services 
obtained  through  the  self-referral 
option.  These  copayments  are  not 
subject  to  the  limitations  set  forth  in 
paragraph  (a)(4)(ii)  of  this  section. 
***** 
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6.  A  new  §417.107  is  added  to  read 
as  follows: 

§417.107  8o«-rafarral  option. 

(a)  General  rule.  An  HMO  may  make 
availdde  to  its  enrollees  a  self-referral 
option  under  which  they  may  obtain — 

(1  j  Basic  health  services  that  are 
physician  services  (as  specified  in 
§  417.l01(aKl)).  from  physicians  or 
other  health  professionals  who  are  not 
employed  by.  under  contract  or  other 
arrangement  with,  or  otherwise 
affiliated  with  the  HMO;  and 

(2)  Other  basic  health  services  from 
providers  not  affiliated  with  the  HMO 
if— 

(i)  The  services  are  obtained  on  the 
basis  of  refsiral  by  a  physician 
described  in  paragraph  (a)(1)  of  this 
section;  and 

(ii)  The  HhK)  preauthorizes  the 
service. 

(b)  Scope  of  self -referral  option.  If  an 
HMO  makes  available  to  its  enrollees  a 
self-refarral  option,  the  HMO: 

(1)  May  establish  the  scope  of  the  self¬ 
referral  option,  including  the  particular 
types  of  services  that  may  be  Stained 
on  a  self-refnrral  basis,  the  enrollees  to 
whom  it  offers  the  self-referral  option, 
and  the  copayments  and  deductibles 
charged.  However,  if  the  HMO  offers  the 
option  to  a  particular  group,  the 
copayments  and  deductibles  established 
for  the  group  must  apply  to  all  enrollees 
of  the  group. 

(2)  Must  establish  a  plan,  including 
limits  and  restrictions,  for  authorizing 
the  provision  of  basic  health  services 
other  than  physicians’  services  by 
unaffiliated  providers  and  health 
professionals  if  those  services  are 
prescribed  by  a  physician  seen  on  a  self- 
referral  basis. 

(c)  Approval  of  self -referral  option — 
(1)  HCFA  must  approve  in  advance  the 
establishment  or  modification  of  a  self¬ 
referral  option. 

(2)  To  secure  HCFA’s  initial  and 
continuing  approval  of  a  self-referral 
option,  the  1^0  must  demonstrate  to 
HCFA's  satisfaction  that  it  meets  all  the 
requirements  of  paragraph  (d)  of  this 
section. 

(d)  Requirements  for  approval.  The 
HMO  must  demonstrate  that  it 
continues  to  comply  with  all 
requirements  Federal  qualification, 
including  that  all  the  basic  health 
services  are  available  and  acce'ssible 
through  affiliated  providers  and  health 
professionals  and  that,  under  the  self- 
referral  plan,  the  HMO  meets  the 
following  requirements: 

(1)  Limits  physician  services  obtained 
through  self-referral  so  that  expenses  for 
those  services  are  no  more  than  ten 
percent  of  the  HMO’s  total  expenses  for 


basic  health  services  that  are  non- 
emergency  physician  services. 

(2)  Maintains  incentives  for  enrollees 
to  use  services  as  provided  or  arranged 
for  by  the  HMO. 

(3)  Maintains  systems  for  planning, 
organizing,  administering,  and 
monitoring  the  self-refer^  option  as  a 
means  of  ensuring  compliance  with  all 
requirements  for  Federal  qualification 
(as  set  forth  in  subparts  B  and  C  of  this 
part). 

(4)  Maintains  a  specific  system  for 
recording  and  evaluating  the  HMO’s 
experience  with  the  self-referral  option 
in  order  to  document  continued 
compliance  with  the  ten  percent  limit  in 
paragraph  (d)(1)  of  this  section.  The 
system  must  include  information  on 
expenses  and  utilization  based  on 
actuarially-ceitified  estimates  and 
experience  as  it  becomes  available. 

(5)  Processes  and  pays  claims 
resulting  from  the  option. 

(6)  Provides  enrollees  with  a  full  and 
understandable  explanation  of  the  self¬ 
referral  option.  This  information  must 
include  the  following: 

(i)  Services  covered. 

(ii)  Limitations  or  restrictions  on 
services. 

(iii)  Eligibility  requirements. 

(iv)  Procedures  for  obtaining  services. 

(v)  Enrollee  responsibilities. 

(vi)  Payment  policies. 

(vii)  Enrollee  cost-sharing 
requirements  (including  non-covered 
expenses). 

(viii)  The  inability  of  the  HMO  to 
ensure  the  quality  of  these  services. 

(ix)  Impact  on  continuity  of  care. 

(7)  Provides  reports  to  HCFA  as 
follows: 

(i)  Content.  The  reported  information 
must  include  expenses  paid,  incurred 
and  reported  expenses  not  yet  paid, .and 
estimates  of  incurred  but  not  yet 
reported  claims. 

(ii)  Frequency.  The  reports  must  be 
submitted  to  HCFA  on  a  quarterly  basis 
or  at  lesser  intervals  if  specified  % 
HCFA. 

(8)  For  the  purposes  of  §  417.120. 
maintains  an  adjusted  net  worth  that  is 
equal  to  three  months  of  expenses 
(based  on  actuarially-certified  estimates 
adjusted  for  experience)  for  providing 
the  self-referral  option.  For  purposes  of 
the  self-referral  option,  adjusted  net 
worth  means  net  worth  excluding  land, 
buildings,  equipment,  guarantees, 
intangibles  and  restricrted  reserves. 

(9)  Has  in  place  arrangements  to  cover 
at  least  four  months  of  expenses  for  the 
self-referral  option  if  the  HMO  becomes 
insolvent 

(10)  Ensures  that  all  physician 
services  are  furnished  by  a  licensed 
physician  or  by  another  health 


professional  authorized  under  State  law 
to  provide  those  services. 

(e)  Enforcement — (1)  If.  at  any  time, 
the  HMO’s  ratio  of  total  expenses  for 
self-referred  physician  services  to  total 
expenses  for  all  physician  services 
exceeds  ten  percent,  the  HMO  must — 

(1)  Submit  a  corrective  action  plan  to 
HCFA; 

(ii)  Initiate  corrective  action  that  is 
approved  by  HCFA;  and 

(iii)  Cease  marketing  the  self-referral 
option. 

(2)  If  HCFA  is  not  satisfied  with  the 
HMO’s  corrective  actions.  HCFA  may 
revoke  approval  of  the  HMO’s  self¬ 
referral  option.  When  approval  is 
revoked,  the  HMO  must  cease  marketing 
and  offering  the  option.  The  HMO  may 
continue  to  administer  the  option  for 
contract  agreements  in  effect  at  the  time 
approval  is  revoked,  but  only  imtil  the 
time  period  covered  by  such  agreements 
expires. 

7.  In  §  417.120,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  417.120  Fiscally  sound  operation  and 
assumption  ol  finandsl  risk. 

(a)  Fiscally  sound  operation — (1) 
General  requirements.  Each  HMO  or 
legal  entity  of  which  the  HMO  is  a 
component  must  have  a  fiscally  sound 
operation,  as  demonstrated  by  the 
following: 

(j)  Total  assets  greater  than  total 
unsubordinated  liabilities.  In  evaluating 
assets  and  liabilities,  loan  funds 
awarded  or  guaranteed  under  section 
1305  of  the  PHS  Act  are  not  included  as 
liabilities. 

(ii)  Sufficient  cash  flow  and  adequate 
liquidity  to  meet  obligations  as  they 
become  due. 

(iii)  A  net  operating  surplus,  or  a 
financial  plan  that  meets  the 
requirements  of  paragraph  (a)(2)  of  this 
section. 

(iv)  An  insolvency  protection  plan 
that  meets  the  requirements  of 

§  417.122(b)  for  protection  of  enrollees. 

(v)  A  fidelity  bond  or  bonds,  procured 
and  maintain^  by  the  HMO  or  the  legal 
entity,  in  an  amount  fixed  by  its 
policymaking  body  but  not  less  than 
$100,000  per  individual,  covering  each 
officer  and  employee  entrusted  with  the 
handling  of  its  funds.  The  bond  may 
have  reasonable  deductibles,  based 
upon  the  financial  strength  of  the  HMO 
or  the  legal  entity. 

(vi)  Insurance  policies  or  other 
arrangements,  secured  and  maintained 
by  the  HMO  or  the  legal  entity  and 
approved  by  HCFA  to  insure  the  HMO 
against  losses  arising  frtsm  professional 
liability  claims,  fire,  theft,  maud, 
embez^ement.  and  other  casualty  risks. 

(2)  Financial  plan  requirement— (i)  If 
an  HMO  that  is  a  legal  entity,  or  a  legal 
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entity  of  which  an  HMO  is  a 
component,  has  not  earned  a  cumulative 
net  operating  surplus  during  the  three 
most  recent  fiscal  years,  did  not  earn  a 
net  operating  surplus  during  the  most 
recent  fiscal  year  or  does  not  have  a 
positive  net  worth,  the  HMO  or  legal 
entity  must  submit  a  financial  plan.  The 
financial  plan  must  be  satisfactory  to 
HCFA  and  must  describe  pro|ected 
operations  of  the  HMO  or  legal  entity 
that  will  enable  it  to  achieve  net 
operating  surpliis  within  available  fiscal 
resources. 

(ii)  This  plan  must  include: 

(A)  A  detailed  marketing  plan; 

(B)  Statements  of  the  le^  entity's 
revenues  and  expenses  on  an  accnial 
basis,  including  a  projection  of  revenues 
and  expenses  for  the  HMO  if  the  HMO 
is  a  component  of  a  legal  entity  or  if  the 
HMO  offers  other  benefit  packages  in 
the  service  area; 

(C)  Sources  and  uses  of  funds 
statements;  and 

(D)  Balance  sheets. 

*  *  •  •  * 

8.  In  $  417.122,  paragraph  (a)  is 
revised  to  read  as  follows: 

f  417.122  Protection  of  enroileae. 

(a)  Liability  protection — (1)  Each 
HMO  or  legal  entity  of  which  the  HMO 
is  a  component  must  adopt  and 
maintain  arrangements  satisfactory  to 
HCFA  to  protect  the  HMO’s  enrollees 
from  incurring  liability  for  payment  of 
any  fees  that  are  the  legal  obligation  of 
the  HMO  or  the  legal  entity.  ITiese 
arrangements  may  include  any  of  the 
following: 

(i)  Contractual  arrangements  that 
prohibit  the  HMO’s  health  care 
providers  iised  by  the  enrollees  from 
holding  any  enrollee  liable  for  payment 
of  any  fees  that  are  the  legal  obligation 
of  the  HMO  or  the  legal  entity  of  which 
the  HMO  is  a  component. 

(ii)  Insurance,  acceptable  to  HCFA. 

(iii)  Financial  reserves  for  uncovered 
liabilities  that  are  acceptable  to  HCFA, 
are  restricted  for  use  only  in  the  event 
of  insolvency  or  bankruptcy,  and  are 
held  for  the  explicit  purpose  of 
protecting  the  HMO’s  enrollees  from 
liability  for  payment  of  any  fees  that  are 
the  legal  obligation  of  the  HMO  or  of  the 
legal  entity  of  which  the  HMO  is  a 
component.  Arrangements  that  are 
acceptable  to  HCFA  are  trust  agreements 
that  include  a  provision  which  requires 
the  approval  of  the  State  insiurance 
commissioner  or  other  State  official 
with  like  authority  before 
reimbursement  can  be  made  from  the 
reserve.  For  piirposes  of  this  paragraph, 
"uncovered  liabilities”  are  defined  as 
any  health  care  service  cost  for  which 
an  enrollee  may  be  held  liable  in  the 


event  of  the  HMO’s  or  l^al  entity’s 
insolvency  or  bankruptcy. 

(iv)  Any  other^arrangements 
acceptable  to  HCFA.  If  the  HMO  is  a 
legal  entity,  and  operates  no  other 
businesses,  a  history  of  sufficient  net 
worth  together  with  a  history  of 
operating  surplus  might  be  considered 
satisfectory.  However,  if  the  HMO  is  a 
component  of  a  legal  entity  or  operates 
other  health  benefits  plans  (inside  or 
outside  of  its  service  area),  the 
uncovered  liabilities  of  the  HMO  must 
be  protected  through  the  use  of  financial 
reserves,  as  descrilM  in  paragraph 
(a)(l)(iii)  of  this  section. 

(2)  The  requirements  of  this  para^ph 
do  not  apply  to  an  HMO  or  the  legm 
entity  of  wffich  the  HMO  is  a 
component  if  HCFA  determines  that 
State  law  protects  the  HMO  enrollees 
from  liability  for  payment  of  any  fees 
that  are  the  legal  obligation  of  the  HMO 
or  of  the  legal  entity  of  which  the  HMO 
is  a  component. 

*  •  «  •  * 

9.  A  new  §  417.123  is  added  to  read 
as  follows: 

{417.123  Use  Of  a  guarantor. 

(a)  Definition.  Guarantor  means  an 
organization  that  has  been  approved  by 
H^A,  in  response  to  a  request  made 
under  paragraph  (e)(3)  of  this  section,  as 
meeting  the  requirements  of  paragraph 
(e)(4)  of  this  section. 

(b)  Basis  for  use  of  a  guarantor.  If  at 
the  time  of  qualification  or  at  any  time 
after  the  HMO  has  been  Federally 
qualified,  the  HMO  or  the  legal  entity  of 
which  the  HMO  is  a  component  does 
not  meet  the  requirements  of  §§  417.120 
and  417.122,  the  HMO  or  the  legal 
entity  may  apply  to  HCFA  to  have  the 
resources  of  a  guarantor  considered  for 
the  purpose  of  meeting  these 
retirements. 

(c)  Request  for  use  of  guarantor.  The 
HMO  or  the  legal  entity  of  which  the 
HMO  is  a  component  must  apply  to 
HCFA  in  writing  to  use  the  Vandal 
resources  of  a  guarantor  and  spedfy 
whether  the  guarantee  will  be  for  fiscal 
soundness  or  insolvency  protection  or 
both.  The  HMO  or  the  legal  «itity  of 
which  the  HMO  is  a  component  must 
submit  documentation  that  the 
guarantor  meets  the  requirements 
spedfied  in  paragraph  (d)  of  this 
sedion.  In  addition,  the  HMO  or  the 
legal  entity  must  submit  the  guarantor’s 
independently  audited  finandal 
statements  for  the  two  most  recent  fiscal 
years  and  the  guarantor’s  year-to-date 
financial  statement,  induding  balance 
sheet,  profit  and  loss  statement,  and 
cash  flow  statement. 

(d)  Requirements  the  organization 
must  meet.  In  order  for  the  HMO  or  the 


legal  mtity  of  which  the  HMO  is  a 
comp>onent  to  use  an  organization  as  a 
guarantor,  that  organization  must  meet 
the  following  requirements: 

(1)  Be  a  legal  entity  authorized  to 
conduct  bui^ess  within  a  State  of  the 
United  States. 

(2)  Own  the  majority  of  voting  e^ty 
in  or  directly  control  ffie  HMO  or  the 
legal  entity  of  which  the  HMO  is  a 
component. 

(3)  Not  be  under  Federal  or  State 
bankruptcy  or  rehabilitation 
proceedings. 

(4)  Have  a  net  vrorth,  not  induding 
land,  buildings,  equipment,  other 
guarantees,  intangibles  and  restrided 
reserves,  equal  to  the  greatest  of  the 
following: 

(i)  S.*)  million;  or 

(ii)  Three  months  of  total  opierating 
expienses  for  the  S|)edfic  HMO  that  it 
will  ^arantee;  or 

(iii  j  A  net  worth  in  an  amount  needed 
to  bring  the  HMO's  net  worth  to  a 
positive  figure  and  that  assures  that  the 
HMO  or  the  legal  entity  of  which  the 
HMO  is  a  component  has  suffident  cash 
flow  and  adequate  liquidity  to  meet 
current  obligations. 

For  purposes  of  insolvency  protection 
only,  the  guarantcx'  must  only  meet  the 
greater  of  p>aragraph  (i)  or  (ii)  of  this 
section. 

(5)  If  the  guarantor  is  regulated  by  a 
State  insurance  commissioner  or  other 
State  offidal  with  like  authority,  it  must 
meet  the  net  worth  requirements  of 
paragraph  (d)(4)  of  this  section,  with  all 
guarantees  and  all  investments  in  and 
loans  to  organizations  covered  by 
guarantees  excluded  from  its  assets. 

(6)  If  the  guarantor  is  not  regulated  by 
a  State  insurance  commissioner  or  other 
State  offidal  with  like  authority,  it  must 
meet  the  net  worth  requirements  of 
paragraph  (d)(4)  of  this  section  with  all 
investments  in  and  loans  to 
organi2»tions  covered  by  a  guarantee 
and  to  related  parties  (subsidiaries  and 
affiliates)  excluded  firom  its  assets. 

(e)  Multiple-entity  guarantees.  If  an 
organization  wishes  to  guarantee  more 
than  one  HMO  or  legal  entity  with  an 
HMO  component  that  it  owns  or 
controls,  the  guarantor  must  meet  the 
requirements  of  this  section  for  each 
HMO  or  legal  entity  covered  by  a 
guarantee  and  any  other  conditions 
established  by  H^A. 

(f)  Dual-purpose  guarantees.  If  an 
organization  wishes  to  guarantee  an 
HMO  or  a  legal  entity  with  an  HMO 
component  for  both  fiscal  soundness 
and  insolvency  protection  (that  is, 
continuation  of  benefits  in  the  event  of 
insolvency  and  protection  of  enrollees 
against  liabilities),  the  organization 
must  provide  the  insolvency  protection 
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through  a  funded  reserve  accoimt  with 
a  third  party  restricted  for  this  purpose. 

(g)  Guarantee  document.  If  the  request 
to  guarantee  an  HMO  is  approved,  the 
HMD  or  the  legal  entity  must  submit  to 
HCFA  a  written  guarantee  document 
signed  by  the  guarantor.  The  guarantee 
document  must — 

(1)  State  what  fiscal  soimdness 
requirements  are  covered  by  the 
guarantee: 

(2)  Establish  that  the  guarantor  will 
assume,  on  a  timely  basis,  the  financial 
liabilities  of  the  HMO  or  the  legal  entity 
of  which  the  HMO  is  a  component  in 
the  event  that  the  HMO  or  the  legal 
entity  is  imable  to  meet  its  obligations; 
and 

(3)  Meet  other  conditions  as 
established  by  HCFA. 

(h)  Reporting.  The  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component  must  submit  quarterly 
reports  and  annual  audited  financial 
statements  on  its  own  organization  and 
the  guarantor.  These  reports  must  be 
submitted  in  the  manner  and  form 
reouested  by  HCFA. 

(i)  Modification  and  termination.  The 
guarantee  cannot  be  modified  or 
terminated  unless  the  HMO — 

(1)  Requests  HCFA’s  approval  at  least 
90  days  ^fore  the  proposed  effective 
date  of  the  modification  or  termination; 
and 

(2)  Demonstrates  to  HCFA’s 
satisfaction  that  the  modification  or 
termination  will  not  result  in  insolvency 
of  the  HMO,  or  failure  by  the  HMO  or 
the  legal  entity  to  have  total  assets 
greater  than  total  unsubordinated 
liabilities. 

(j)  Nullity  of  the  guarantor  agreement. 
If  at  any  time  the  guarantor  ceases  to 
meet  the  requirements  of  paragraph 
(d)(4)  of  this  section,  the  agreement  with 
HCFA  is  immediately  null  and  void, 
and  the  HMO  or  the  legal  entity  must 
meet  the  requirements  of  §§  417.120, 
417.122,  and  417.124(a). 

10.  In  §  417.124,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

f  417.124  Administration  and 
management 

(a)  General  requirements.  Each  HMO 
must  have  administrative  and 
managerial  arrangements  satisfactory  to 
HCFA,  as  demonstrated  by  at  least  the 
following: 

(1)  The  HMO,  or  the  legal  entity  of 
which  the  HMO  is  a  component,  must 
have  a  policymaking  body  that  exercises 
oversight  and  control  over  the  HMO’s 
policies  and  personnel  to  ensure  that 
management  actions  are  in  the  best 
interest  of  the  HMO  and  its  enrollees. 

(2)  The  HMO  must  have  personnel 
and  systems  sufficient  for  the  HMO  to 


organize,  plan,  control  and  evaluate  the 
financial,  marketing,  health  services, 
quality  assurance  program, 
administrative  and  management  aspects 
of  the  HMO. 

(3)  The  HMO  must  be  managed  by  an 
executive  who  has  the  authority  to  bind 
the  legal  entity  in  contracts.  If  the  HMO 
is  itself  a  legal  entity,  the  appointment 
and  removal  of  the  executive  must  be 
under  the  control  of  the  policymaking 
body.  If  the  HMO  is  a  component  of  a 
legal  entity,  the  policymaldng  body  of 
the  legal  entity  must  be  a  party  to  the 
appointment  and  removal  of  the 
executive. 

(b)  Full  and  fair  disclosure — (1)  Basic 
rule.  Each  HMO  must  prepare  a  written 
description  of  the  following: 

(i)  Benefits  (including  limitations  and 
exclusions). 

(ii)  Coverage  (including  a  statement  of 
conditions  on  eligibility  for  benefits). 

(iii)  Procedures  to  be  followed  in 
obtaining  benefits  and  a  description  of 
circumstances  under  which  benefits 
may  be  denied. 

(iv)  Rates. 

(v)  Grievance  procedures. 

(vi)  Service  area. 

(vii)  Participating  providers. 

(viii)  Financial  condition  including  at 
least  the  following  most  recently 
audited  information  on  the  HMO  or  the 
legal  entity  of  which  the  HMO  is  a 
component:  Current  assets,  other  assets, 
total  assets;  current  liabilities,  long  term 
liabilities;  and  net  worth. 

(ix)  Organizational  relationships,  to 
the  extent  specified  by  HCFA 
(including,  but  not  limited  to,  a 
description  of  other  businesses  operated 
by  the  HMO  or  the  legal  entity  of  which 
the  HMO  is  a  component,  the  names  of 
other  health  benefits  plans  ofiered,  and 
the  geographic  areas  &ey  serve). 

(2)  Requirements  for  the  description — 
(i)  The  description  must  be  written  in  a 
way  that  can  be  easily  understood  by 
the  average  person  who  might  enroll  in 
the  HMO. 

(ii)  The  description  of  benefits  and 
coverage  may  be  in  general  terms  if 
reference  is  made  to  a  detailed 
statement  of  benefits  and  coverage  that 
is  available  without  cost  to  any  person 
who  enrolls  in  the  HMO  or  to  whom  the 
opportimity  for  enrollment  is  ofiered. 

(iii)  The  HMO  must  provide  the 
description  to  any  enrollee  or  person 
who  is  eligible  to  elect  the  HMO  option 
and  who  requests  the  material  from  the 
HMO  or  the  administrator  of  a  health 
benefits  plan.  For  purposes  of  this 
requirement,  "administrator”  (of  a 
health  benefits  plan)  has  the  meaning  it 
is  given  in  the  Employment  Retirement 
Income  Security  Act  of  1974  (ERISA)  at 
29  U.S.C.  1002(16)(A). 


(iv)  If  the  HMO  provides  health 
services  through  individual  practice 
associations  (IP As),  the  HMO  must 
specify  the  number  of  member 
physicians  by  specialty,  and  a  listing  of 
the  hospitals  where  HMO  enrollees  will 
receive  basic  and  supplemental  health 
SGrvicBS* 

(v)  If  the  HMO  provides  health 
services  other  than  through  IP  As,  the 
HMO  must  specify,  for  each  ambulatory 
care  facility,  the  facility’s  address,  days 
and  hours  of  operation,  and  the  number 
of  physicians  by  specialty,  and  a  listing 
of  the  hospitals  where  HMO  enrollees 
will  receive  basic  and  supplemental 
health  services. 

***** 

11.  Section  417.126  is  revised  to  read 
as  follows: 


S  41 7.1 26  Recordkeeping  and  reporting 
requirements. 

(а)  General  reporting  and  disclosure 
requirements.  Each  HMO  must  have  an 
effective  procedure  to  develop,  compile, 
evaluate,  and  report  to  HCFA,  to  its 
enrollees,  and  to  the  general  public,  at 
the  times  and  in  the  manner  that  HCFA 
requires,  and  while  safeguarding  the 
confidentiality  of  the  doctor-patient 
relationship,  statistics  and  other 
information  with  respect  to  the 
following: 

(1)  The  revenues  and  expenses  of  its 
operations. 

(2)  The  patterns  of  utilization  of  its 
services. 

(3)  The  availability,  accessibility,  and 
acceptability  of  its  services. 

(4)  To  the  extent  practical, 
developments  in  the  health  status  of  its 
enrollees. 

(5)  Information  demonstrating  that  the 
HMO  has  a  fiscally  sound  operation.  If 
the  HMO  is  a  component  of  a  legal 
entity,  the  legal  entity  and  the  HMO 
component  must  meet  this  requirement 
as  directed  by  HCFA. 

(б)  Other  matters  that  HCFA  may 
reouire. 

(o)  Significant  business  transactions. 
Each  HMO  or,  as  directed  by  HCFA,  the 
legal  entity  of  which  the  HMO  is  a 
component,  must  report  to  HCFA 
annually,  within  120  days  of  the  end  of 
its  fiscal  year  (unless  for  good  cause 
shown,  HCFA  authorizes  an  extension 
of  time),  the  following: 

(1)  A  description  of  significant 
business  transactions  (as  defined  in 
paragraph  (c)  of  this  section)  between 
the  HMO  that  is  a  legal  entity  and  a 
party  in  interest,  or  between  a  legal 
entity  and  a  party  in  interest  if  the 
transaction  involves  or  affects  the  HMO 
component. 

(2)  With  respect  to  those 
transactions — 
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(i)  A  showing  that  the  costs  of  the 
transactions  listed  in  paragraph  (c)  of 
this  section  do  not  exceed  the  costs  that 
would  be  incurred  if  these  transactions 
were  with  someone  who  is  not  a  party 
in  interest;  or 

(ii)  If  they  do  exceed,  a  justification 
that  the  hi^er  costs  are  consistent  with 
prudent  management  and  fiscal 
soundness  requirements. 

(3)  A  combined  financial  statement 
for  the  HMO  or,  as  directed  by  HCFA, 
the  legal  entity  of  which  the  HMO  is  a 
component,  and  a  party  in  interest  if 
either  of  the  following  conditions  is 
met: 

(i)  Thirty-five  percent  or  mere  of  the 
costs  of  operation  of  the  HMO  go  to  a 
party  in  interest. 

(ii)  Thirty-five  percent  or  more  of  the 
revenue  of  a  party  in  interest  is  from  the 
HMO. 

(c)  "Significant  business  transaction" 
defined.  As  used  in  paragraph  (b)  of  this 
section — 

(1)  Business  transaction  means  any  of 
the  following  kinds  of  transactions: 

(1)  Sale,  exchange  or  lease  of  property. 

(ii)  Loan  of  money  or  extension  of 
credit. 

(iii)  Goods,  services,  or  facilities 
furnished  for  a  monetary  consideration, 
including  management  services,  but  not 
including — 

(A)  Salves  paid  to  employees  for 
services  performed  in  the  normal  course 
of  their  employment;  or 

(B)  Healtn  services  furnished  to  the 
HMO’s  enrollees  by  hospitals  and  other 
providers,  and  by  HMO  staff,  medical 
groups,  or  IP  As.  or  by  any  combination 
of  those  entities. 

(2)  Significant  business  transaction 
means  any  business  transaction  or  series 
of  transactions  of  the  kind  specified  in 
paragraph  (c)(1)  of  this  section  that, 
during  any  fiscal  year  of  the  HMO  or  the 
legal  entity  of  which  the  HMO  is  a 
component,  have  a  total  value  that 
exceeds  $25,000  or  5  percent  of  the 
HMO’s  total  operating  expenses, 
whichever  is  less. 

(d)  Reauirements  for  combined 
financial  statements — (1)  The  combined 
financial  statements  required  by 
paragraph  (b)(3)  of  this  section  must 
display  in  separate  columns  the 
financial  information  for  the  HMO  and 
each  of  these  parties  in  interest. 

(2)  Inter-entity  transactions  must  be 
eliminated  in  the  consolidated  column. 

(3)  These  statements  must  have  been 
examined  by  an  independent  auditor  in 
accordance  with  generally  accepted 
accounting  principles,  and  must  include 
appropriate  opinions  and  notes. 

(4)  Upon  written  request  fit)m  an 
HMO  or  legal  entity  of  which  the  HMO 
is  a  component  showing  good  cause. 


HCFA  may  waive  the  requirement  that 
its  combined  financial  statement 
include  the  financial  information 
required  in  this  paragraph  (d)  with 
respect  to  a  particular  entity. 

(e)  Reporting  and  disclosure  under 
ERJSA-^1)  For  any  employees’  health 
benefits  plan  that  includes  an  HMO  in 
its  offerings,  the  HMO  or  legal  entity  of 
which  the  HMO  is  a  component  must 
furnish,  upon  request,  the  information 
the  plan  needs  to  fulfill  its  reporting  and 
disclosure  obligations  (with  respect  to 
the  particular  HMO)  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA). 

(2)  The  HMO  or  legal  entity  of  which 
the  HMO  is  a  component  must  furnish 
the  information  to  the  employer  or  the 
employer’s  designee,  or  to  the  plan 
administrator,  as  the  term 
"administrator”  is  defined  in  ERISA. 

(f)  Differentiation  of  components.  If 
the  HMO  offers,  or  is  part  of  a  legal 
entity  that  offers,  anoUier  health  benefits 
plan,  as  defined  in  §  417.150,  the  HMO 
must — 

(1)  Be  a  distinct  component  that  is 
clearly  differentiated  from  other  health 
benefit  plans; 

(2)  Have  processes  and  records  in 
place  that  allow  the  entity  to  separately 
identify  the  enrollees  of  the  Federally- 
qualified  HMO  at  all  times;  and 

(3)  Have  a  distinct  name. 

12.  Section  417.143  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  41 7.1 43  Application  requirements. 

(a)  General  requirements.  This  section 
sets  forth  application  requirements  for 
legal  entities  or  components  of  legal 
entities  that  seek  Federal  qualification 
as  HMOs;  HMOs  that  seek  expansion  of 
their  service  areas;  and  HMOs  that  seek 
qualification  of  their  regional 
components  as  HMOs. 

*  *  '  «  *  * 

13.  Section  417.152  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  41 7.1 52  Requirements  for  a  request  for 
inclusion  of  the  HMO  option  In  a  health 
benefits  plan;  employing  entity  response. 

***** 

(c)  Required  information.  The  request 
must  include  the  following  information: 

(1)  Documented  evidence  that  HCFA 
has  determined  that  the  HMO  is  a 
qualified  HMO  in  accordance  with 
section  1310(d)  of  the  PHS  Act  and 
subpart  D  of  this  part. 

(2)  A  description  of  the  HMO’s  service 
area  or  proposed  service  area  and  the 
dates  basic  and  supplemental  health 
services  will  be  provided  in  the  area  or 
areas. 

(3)  Documentation  of  whether  the 
health  professionals  who  provide  basic 
health  services  are — 


(i)  Members  of  the  staff  of  the  HMO; 

(ii)  Members  of  individual  practice 
associations; 

(iii)  Health  professicmals  who  have 
contracted  with  the  HMO  f(»  the 
provision  of  these  services;  or 

(iv)  Any  combination  of  the  above. 

(4)  If  the  HMO  provides  health 
services  through  individual  practice 
associations,  a  listing  of  member 
physicians  by  name,  specialty,  and 
whether  they  are  accepting  new  patients 
from  the  HMO’s  enrollment.  'This  listing 
must  be  current  within  90  days  of  the 
date  of  the  request  for  inclusion. 

(5)  If  the  HMO  provides  health 
services  other  than  through  individual 
practice  associations,  each  ambulatory 
care  facility’s  address,  days  and  hours  of 
operation,  a  statement  as  to  whether  it 
is  accepting  new  patients  fit)m  the 
HMO’s  enrollment,  and  the  names  and 
specialties  of  the  facility’s  providers  of 
basic  and  supplemental  health  services. 
This  information  must  be  current  within 
90  days  of  the  date  of  the  request  for 
inclusion. 

(6)  A  listing  of  the  hospitals  where 
HMO  enrollees  will  be  provided  basic 
and  simplemental  health  services. 

(7)  Tne  name  of  the  HMO  or  the  legal 
entity  of  which  the  HMO  is  a 
component,  and  the  following 
information: 

(i)  The  name  of  the  legal  entity  and 
whether  for  profit  cr  non-profit,  public 
or  private,  sole  proprietorship, 
partnership,  or  sto^  or  non-stock 
corporation. 

(ii)  The  owners  of  the  legal  entity. 

(iii)  The  members  of  the  policymaking 
body  of  the  legal  entity. 

(iv)  The  principal  managing  officer  of 
the  HMO. 

(v)  The  names  of  other  health  benefit 
plans  offered  by  the  legal  entity  to 
employers  in  the  same  service  area  as 
the  Federally-qualified  HMO. 

(8)  A  statement  of  the  HMO’s  capacity 
to  accept  new  enrollees  and  the 
likelihood  of  any  future  limitations  on 
enrollment. 

(9)  The  most  recently  audited  annual 
financial  statements  of  the  HMO  or  the 
legal  entity  of  which  the  HMO  is  a 
component. 

(10)  Proposed  implementing 
agreements  between  the  HMO  and  the 
employer,  public  entity,  or  designee  for 
the  HMO  offering. 

(11)  Sample  copies  of  solicitation 
brochures  and  enrollment  literature  that 
will  be  used  in  the  offer  of  the  HMO 
alternative  to  employees. 

(12)  A  statement  of  the  HMO’s  current 
rates,  including  any  copayments,  for 
basic  (and  uniformly  included 
supplemental)  health  services  and  the 
dates  these  rates  became  efiective.  If 
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current  rates  are  not  available,  state  the 
HMO’s  estimated  rates  for  these 
services. 

(13)  A  description  of  any  self-referral 
option  that  the  HMO  makes  available  to 
its  enrollees,  and  specify  any  current 
deductibles  and  copayments  for  basic 
health  services  obtained  through  self- 
referral.  imposed  in  accordance  with 


§  417.104(a)(5),  and  the  date  these  rates 
became  effective.  If  ciirrent  rates  are  not 
available,  state  the  HMO’s  estimated 
rates. 

•  •  •  •  * 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.773,  Medicare — Hospital 
Insurance  Program;  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program.) 


Dated:  March  2, 1993. 

William  Toby,  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  April  22, 1993. 

Donna  E.  Shalala, 

Secretary. 

(FR  Doc.  93-15607  Filed  7-14-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3730, 3820, 3830,  and 
3850 

[WO-660-41 91-02-24 1A;  Circular  Na 
264S] 

RIN  1004-AC07 

Rental  Fees,  Mining  Claim 
Recordation,  and  Assessment  Work 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  implements 
provisions  of  the  Interior  Department 
and  Related  Agencies  Appropriations 
Act  of  1993  (the  Act)  that  requires  an 
annual  rental  fee  of  $100  for  each 
mining  claim  and  site  located  end  held 
imder  the  General  Mining  Law  of  1872 
for  fiscal  years  1993  and  1994.  The  final 
rule  establishes  the  procedures  for 
paying  and  administering  the  required 
annud  rental  fee,  puts  into  regulation 
the  statute’s  mandatory  payment 
deadlines  and  its  mandatory  provision 
that  failure  to  pay  the  rental  ^  on  time 
constitutes  ahwdonment  of  the  claim  or 
site,  amends  the  recording  and 
assessment  work  regulations  to  conform 
to  the  requirements  of  the  Act.  and 
establishes  procedures  by  which  small 
miners  may  obtain  an  exemption.  The 
final  rule  also  makes  minor  technical 
amendments  to  existing  regulatory 
provisions  to  clarify  procedrires  and 
further  to  implement  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (FLPMA). 

EFFECTIVE  DATE:  July  15, 1993. 
ADDRESSES:  Any  suggestions  or 
inquiries  should  be  sent  to:  DirectCNr 
(660),  Mail  Stop  501,  Bureau  of  Land 
Management.  1849  C  Street  NW., 
Washington,  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Haskins,  (702)  785-6576,  or  Frank 
Bruno  (202)  653-5182. 

SUPPt.EMENTARY  MFORMATION:  A 
proposed  rule  amending  certain  sections 
of  the  regulations  at  43  CFR  3730,  3820, 
3860,  and  3850  was  published  in  the 
Federal  Register  on  March  5, 1993  (58 
FR 12878).  There  were  240  comments 
received  concerning  the  proposal:  153 
from  individuals,  1  petition  with  18 
signatrues,  52  from  mining  businesses, 
19  fiom  associations.  6  from  offices  of 
Federal  agencies,  1  from  State 
government,  8  from  attorneys,  and  1 
from  members  of  Congress.  These 
comments  were  from  all  regions  of  the 
United  States,  but  the  majority 


originated  fiom  the  public  lands  States 
west  of  the  Mississiimi  River. 

The  Department  of  the  Interior,  in 
accordance  with  5  U.S.C.  553(d),  for 
good  cause  finds  that  it  would  not  be  in 
the  public  interest  to  delay  the  effective 
date  until  30  days  after  pi^lication.  The 
mining  industry  needs  as  much  time  as 
possible  to  prepare  to  comply  with  the 
rule,  and  the  Bureau  of  Land 
Management  State  Offices  will  not  be 
able  to  accept  filings  and  payments,  or 
to  assist  the  public  in  other  ways,  rmtil 
the  rule  is  effective. 

The  comments  addressed  all  aspects 
of  the  proposed  rule.  They  were  all 
given  careful  consideration  and  are 
addressed  in  this  preamble,  either  as 
general  comments  or  specific  comments 
dealing  with  particular  provisions  of  the 
propo^  rule.  Descriptions  of  the 
comments  and  discussion  of  their 
consideration  are  grouped  into  either 
the  general  comments  or  specific 
comments  sections  below.  Many 
comments  criticized  the  Act  requiring 
the  rule  end  the  rule  itself.  Since  the 
requirements  of  the  Act  caimot  be 
amended  by  this  rule,  the  function  of 
which  is  to  implement  the  Act,  these 
criticisms  are  not  addressed  here  except 
where  there  may  be  sufficient  confusion 
concerning  the  explicit  requirements  of 
the  Act. 

General  Comments 

Many  comments  stated  that  most 
small  miners  will  not  be  able  to  afford 
the  fee  or  that  the  fee  would  have  a 
depressing  eff^  on  the  mining  industry 
and  western  economies  generally.  The 
rule  cannot  be  amended  based  on  these 
possible  economic  effects  of  the  fee, 
because  it  has  been  required  by  Act  of 
Congress.  However,  there  is  discussion 
later  in  this  preamble  concerning 
whether  this  rule  is  a  major  nile,  a 
determination  based  primarily  on  its 
economic  effect. 

Many  comments  also  stated  that  the 
rule  would  cause  many  claims  to  be 
abandoned.  This  may  be  true;  in  part, 
the  law  and  the  regulations  will  have 
the  effect  of  encouraging  the 
abandonment  of  frivolous  claims  that 
may  interfere  with  multiple  use  of  the 
public  lands. 

Several  comments  supported  the  fee 
and  some  called  for  consideration  of 
larger  fees,  more  stringent  small  miner 
qualifications,  or  different  treatment  for 
lode,  placer,  and  mill  site  claims.  This 
rule  cannot  incorporate  requirements 
that  go  beyond  the  statutory  language. 

Two  comments  said  that  the  proposed 
rule  was  confusing.  Every  effort  has 
been  made  to  make  the  rule 
imderstandable.  Field  office  personnel 
of  the  BLM  will  be  prepared  to  assist  the 


public  in  complying  with  the  new 
requirements. 

Several  comments  said  that  the  fee 
was  a  burden  because  only  a  few 
months  will  be  left  for  all  of  the  mining 
operators  to  make  decisions  and  act 
before  the  fee  is  due.  While  it  is, true  that 
the  final  rule  is  being  put  into  place 
about  two  months  before  the  fee  is  due. 
the  general  intent  of  the  law  and  its 
deadlines  have  been  known  since  last 
October.  On  October  16, 1993,  BLM 
published  a  notice  (57 54102)  that 
the  Act  had  been  passed  and  that  the 
rental  fees  would  go  into  effect  and  be 
payable  on  or  before  August  31, 1993. 
Miners  were  actually  and  constructively 
notified  of  the  law  and  should  be 
prepared  to  meet  the  processing 
requirements  outlined  in  this  final  rule. 

Several  comments  asked  about  the 
effect  of  this  rule  on  State  law.  State  law 
requirements  are  still  required  to  be 
followed.  Claimants  should  consult 
with  the  States  for  these  requirements. 
One  comment  suggested  that  a  provision 
be  inserted  to  relieve  miners  from 
complying  with  State  law.  The  States 
will  determine  what  effect,  if  any.  the 
Act  has  on  their  laws. 

One  comment  said  that  mention  of  the 
fees  required  for  oil  shale  claims  imder 
the  Energy  Policy  Act  would  be 
confusing  under  this  rule.  The  fee 
requirements  of  the  Energy  Act  must  be 
mentioned,  however,  because  they 
supersede  the  requirements  of  this  rule 
and  this  must  be  made  clear. 

One  comment  said  that  the  rule 
should  address  what  will  take  place  in 
1995  and  beyond.  The  rule  has  been 
written  to  explain  what  is  required 
under  the  new  legislation,  making  clear 
that  the  rental  fee  payment  reqiiirement 
will  not  apply  beyond  September  30, 
1994,  absent  further  legislation. 

Two  comments  said  that  the  fee  does 
nothing  to  combat  nuisance  mining 
claims  because  no  one  would  hold  a 
claim  if  there  was  no  intent  to  mine,  and 
the  fee  does  not  require  that  work  be 
done  on  a  claim.  One  comment 
addressed  BLM’s  statement  that  the 
effect  of  the  fee  would  be  to  reduce 
unnecessary  surface  disturbance  and 
implied  that  a  significant  amount  of 
exploration  work  done  in  frivolous. 
Some  individuals  hold  mining  claims 
on  Federal  lands  that  are  not  being 
diligently  developed,  but  those  who  are 
seriously  performing  exploration  work 
were  not  meant  to  be  considered  in  this 
group.  While  it  is  true  that  the  fee  does 
not  specifically  require  diligence,  it 
does  impose  a  cost  on  the  claimant  and 
thus  is  a  disincentive  to  hold  claims  that 
are  not  being  diligently  woriced.  There 
is  also  an  obvious  benefit  to  the 
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taxpayer  in  that  the  fee  is  paid  to  the 
government. 

One  comment  said  the  rule  was 
unconstitutional  because  mining  claims 
recorded  prior  to  the  date  of  the  Act  are 
legal  contracts  and  subject  only  to  laws 
in  effect  prior  to  the  date  of  cldm 
location.  The  comment  also  stated  that 
the  rule  is  required  to  be  based  on  law 
passed  by  Congress.  The  rule  is  based 
on  the  Department  of  the  Interior 
Appropriations  Act  for  1993,  passed  by 
Congress  and  signed  into  law  on 
October  5, 1992,  which  contained  the 
language  requiring  the  fee.  In  addition, 
as  found  in  Last  Chance  Mining  Co.  v. 
United  States,  12  Cl.  Ct.  551,  555-556 
(Cl.  Ct.  1987),  ajf  d  846  F.2d  77  (Fed. 

Cir.  1988),  cert,  denied.  488  U.S.  823 
(1988),  the  statutes  and  regulations 
involving  the  general  mining  law  "do 
not  purport,  even  by  implication,  to 
constitute  an  offer  •  *  *,  it  is  certainly 
not  an  offer  to  contract."  Therefore,  the 
location  of  a  mining  claim  does  not 
establish  a  contract  and  is  not  subject  to 
contractual  legal  theory. 

Several  comments  rejected  the  finding 
in  the  preamble  that  this  was  not  a 
major  rule  becaiise  it  would  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  They  stated  that 
economic  multiplier  effects  would 
increase  the  effect  beyond  $100  million, 
and  that  small  miners  are  the  principal 
explorers  in  the  industry  and  would 
drop  claims  for  financial,  not  technical, 
reasons  and  eventually  would  become 
virtually  extinct.  The  comments  referred 
to  a  survey  of  Alaska  miners  by  the 
Alaska  Miners  Association,  which 
concluded  that  more  than  half  of  all 
active  Federal  claims  will  be  abandoned 
and  that  there  will  be  a  50  to  75  percent 
reduction  in  exploration  expenditures 
as  a  result  of  the  fee.  We  disagree  that 
the  effect  to  the  economy  will  be  more 
than  $100  million.  The  best  estimate  of 
the  number  of  active  claims  on  Federal 
land  on  the  date  of  the  Act  is  about 
900,000.  If  imposition  of  the  fee  results 
in  a  25%  drop  in  claims,  225,000  claims 
would  be  dropped.  The  vast  majority  of 
these  claims  will  have  had  little  or  no 
activity  on  them  because  claims  with 
good  prospects  or  production  would 
more  likely  be  maintained.  Therefore, 
the  economic  effect  of  the  loss  of  these 
valueless  or  minimal  value  claims  being 
dropped  will  be  de  minimus.  In 
addition,  it  is  estimated  that  380,000 
claims  may  not  be  subject  to  the  rental 
fee  due  to  the  small  miner  exemption. 
This  leaves  approximately  295,000 
claims  for  which  the  annual  fee  would 
be  paid,  totaling  $29.5  million  per  year 
(about  $60  million  in  the  first  year 
because  both  annual  payments  are  due 
by  August  31. 1993,  but  closer  to  $5 


million  in  the  second  year  because  fees 
will  only  be  paid  on  new  locations 
during  that  year),  and  well  below  the 
$100  million  threshold.  (It  is  estimated 
that  the  number  of  new  claims  located 
will  be  approximately  one  half  of  those 
located  annually  before  enactment  of 
the  Act.  or  40,000.)  Small  companies 
with  good  claim  prospects  would  not  be 
significantly  dissuaded  firom  pursuing 
these  claims.  In  short,  only  claimants 
holding  claims  upon  whi(±  little  or  no 
activity  is  taking  place  should  find  the 
fee  economically  prohibitive.  Therefore, 
the  fee  requirement  will  not  be  enough 
to  affect  the  economy  beyond  the  $100 
million  level.  Admittedly,  it  is  difficult 
to  make  such  projections,  and  it  is  likely 
that  any  projection  will  be  proven  to  be 
somewhat  over-  or  under-estimated  in 
the  end.  Also,  it  is  important  to  note 
that  a  certain  amount  of  fluctuation 
above  and  below  the  $100  million 
annual  economic  impact  figure  is 
allowed  for  the  purposes  of  determining 
whether  a  rule  is  major.  Finally,  it 
should  be  added  that  the  basic 
provisions  of  this  rule  would  be 
required  to  be  promulgated  regardless  of 
any  conjectural  finding  that  the  rule  is 
major,  because  these  provisions  are 
retired  by  Act  of  Congress. 

One  comment  disagreed  with  the 
statement  in  the  preamble  that  the  rule 
did  not  constitute  a  taking.  The 
comment  stated  that  it  constituted  a 
taking  because  it  unexpectedly  required 
a  payment  of  substantial  fees.  The  fee  is 
not  expected  to  cause  a  taking  because 
payment  of  the  fee  will  not  foreclose  all 
reasonable  possibility  of  the 
development  of  a  valuable  mining 
deposit,  particularly  since  it  in  many 
cases  replaces  assessment  work  of  equal 
value. 

Several  comments  urged  that  existing 
claims  be  grandfathered  and  not  be 
subject  to  the  fee,  but  this  is  not  possible 
since  the  Act  specifically  provides  that 
"each  unpatented  mining  claim”  is 
subject  to  the  fee.  The  Act  does  not 
generally  except  existing  claims. 

One  comment  said  that  the  fee  is 
unneeded  because  existing  laws  are  not 
being  enforced  and  other  measures 
could  be  taken  for  the  government  to 
achieve  the  same  results  and  effects  as 
the  fee.  No  other  options  can  be 
considered  in  this  rule,  because  the  fae 
is  statutorily  required,  and  the  rule  must 
therefore  be  promulgated  to  implement 
the  fee. 

Two  comments  did  not  deal 
specifically  with  the  issues  of  the  rule. 

Four  comments  called  for  a  public 
hearing  regarding  the  issues  of  this  rule. 
Administrative  hearings  for  this  purpose 
were  not  scheduled  b^use  the  basic 
fee  and  exemptions  have  already  been 


determined  by  Congress,  and  are  not 
practicable  b^use  it  is  imperative  that 
the  rule  be  finalized  as  soon  as  possible 
because  of  the  approaching  payment 
deadline. 

One  comment  asked  whether  a  notice 
of  intent  to  hold  could  be  filed  in  heu 
of  paying  the  rental  fee.  The  answer  is 
no;  the  only  expressly  stated  exemption 
from  pa^ng  the  rental  fee  for  claims  on 
public  domain  lands  applies  to  small 
miners.  Also,  a  prereqmsite  for 
receiving  the  small  miner  exemption 
under  tire  statute  is  that  exploration  or 
production  work  if  performed  on  10  or 
fewer  claims,  while  the  purpose  of  a 
notice  of  intent  to  hold  is  to  allow 
claimants  to  maintain  claims  without 
developing  them. 

One  comment  suggested  that  a 
separate  arrangement  be  created  for 
prospectors  that  would  continue  to 
encourage  prospecting.  This  is  not 
possible  because  the  statutory  basis  for 
the  rule  does  not  contemplate  such  an 
arrangement. 

Two  comments  questioned  what  a 
claimant  is  renting  when  paying  the 
rental  fee.  The  purpose  of  the  provision 
in  the  Act  is  to  require  miners  to  pay  for 
utilizing  Federal  land  for  mining  or 
mine  development  activities  before  it  is 
patented. 

One  comment  asked  whether  placer 
mining  claims  are  exempt  from  the  rule. 
They  are  not.  The  Act  explicitly  covers 
"ea(±  unpatented  mining  claim,  mill  or 
tunnel  site.” 

Two  comments  questioned  the 
statement  in  the  preamble  that  a  notice 
of  intention  to  hold  that  is  required 
under  FLPMA  would  still  be  required. 
This  statement  in  the  proposed  rule 
preamble  was  in  error.  The  rental  fee 
requirement  can  be  satisfied  by  either 
paying  the  rental  fee  or  filing  l^e 
certification  of  exemption.  If,  \mder  the 
Mining  Law,  assessment  work  is  not 
required,  FLPMA  still  requires  a  notice 
of  intention  to  hold,  rega^less  of  rental 
payments.  However,  BLM  has  decided 
to  accept  the  fee  in  lieu  of  a  Notice  of 
Intent  to  Hold,  so  the  Notice  is  not 
required  in  addition  to  the  fee  payment. 
Language  has  been  added  to  the  rule  at 
§§  3833.0-5(0,  3833.1-5(g),  and  3833.1- 
7(c)  to  make  this  clear. 

One  comment  wanted  clarification  on 
whether  filing  notices  of  intention  to 
hold  mill  and  tunnel  sites  was  still 
required  and  whether  the  timnel  site 
diligence  provision  of  30  U.S.C.  27  was 
affected.  The  filing  of  notices  on  these 
sites  is  not  requir^  for  those  who  pay 
the  fee  and  the  cited  diligence  provision 
is  not  affected  by  this  rule. 

One  comment  asked  whether  the  rule 
can  address  access  issues,  but  this  is  not 
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the  purpose  of  the  rule,  and  it  does  not 
affect  access  issues. 

Two  comments  asked  where  the 
statute  calls  for  claims  to  be  voided  for 
non-compliance.  The  statute  does  not 
use  the  word  ‘'void"  but  it  specifically 
states  that  foilure  to  pay  the  fee 
conclusively  constitutes  abandonment 
of  the  mining  claim.  In  such  cases  BLM 
routinely  issues  a  decision  to  void  the 
claim. 

One  comment  states  that  the  rule 
should  address  situations  where  an 
insufficient  amount  of  money  is 
submitted  to  cover  the  claims  desired  to 
be  held.  This  will  be  handled  in  a 
similar  way  to  existing  BLM  manual 
policy  procedures  in  that  the  filing  will 
not  be  totally  rejected  and  fees  that  are 
sufficient  to  cover  a  percentage  of  listed 
claims  will  be  credited  to  hold  those 
claims  and  the  others  will  be  rejected. 
Filings  that  are  submitted  without  fees 
will  not  be  accepted  and  will  be 
returned  to  the  claimant/owner  without 
further  action.  Section  3833.1-3  has 
been  amended  to  provide  for  this 
process. 

One  comment  recommended  a  sliding 
scale  that  would  raise  the  fee  per  claim 
for  claimants  who  hold  larger  claim 
blocks.  This  is  not  possible  becaiise  the 
statutory  language  requires  one  $100  fee 
per  claim. 

One  comment  stated  that,  instead  of 
the  fee,  the  assessment  work 
requirement  should  be  increased  to 
$1,000  per  year.  This  is  not  possible 
because  the  statutmy  language  does  not 
allow  it,  nor  does  any  other  provision  in 
the  Mining  Law. 

A  comment  disputed  the  proposed 
rule’s  preamble,  which  stated  that  only 
speculative  and  marginal  claims  would 
be  dropped.  The  comment  cited  figures 
provided  by  mining  companies  that 
indicate  a  large  percentage  of  active 
claims  in  the  correspondent’s  State  will 
be  dropped  and  that  many  of  these 
would  be  fegitinrate,  rather  than 
'“nuisance”  claims.  A  legitimate  mining 
claim  could  be  defined  as  one  that  may 
have  some  marginal  prospects  in  the 
distant  future.  It  is  true  that  some  of 
these  may  be  dropped,  but  it  is  still 
likely  that  roost  claims  that  are 
considered  valuable  by  those  who  hold 
them,  for  either  present  or  future 
development,  will  be  held  despite  the 
rental  fee.  Those  that  are  dropped  may 
be  relocated  by  the  same  or  new 
claimants  at  a  later  date,  perhaps  as 
soon  as  1994,  unless  the  lands  are 
withdrawn  from  mineral  entry,  so  that 
no  resources  will  be  lost  to  the  nation. 

43  CFR  3730.0-1 

This  new  section  was  added  pursuant 
to  a  comment.  It  explains  the  purpose  of 


Public  Law  359  and  the  regulatory 
framework  for  it. 

43  CFR  3730.0-3 

This  new  section  was  added  pursuant 
to  a  comment.  It  outlines  the  proper 
authority  for  subpart  3730. 

43  CFR  3734.1 

This  section  was  amended  pursuant 
to  a  comment  in  order  to  explain  more 
succinctly  the  interrelationship  among 
Public  Law  359,  which  governed  mining 
in  powersite  withdrawals,  the  Interior 
Department  and  Related  Agencies 
Appropriations  Act  of  1993,  and 
FLPMA.  which  superseded  the 
requirements  of  Public  Law  359. 

43  CFR  3821.0-3 

This  new  section  was  added  for 
purposes  of  clarification  in  order  to 
relate  the  subpart  to  the  proper  statutory 
authorities. 

43  CFR  3821.2 

This  section  was  amended  pursuant 
to  a  comment  The  language  is  an 
improvement  over  the  proposed  rule 
language.  It  also  adds  that  after  October 
21, 1976,  the  90-day  recording  time 
frame  for  new  locations  under  FLPMA 
superseded  the  previous  60-day  period 
under  62  Stat.  162.  the  Act  to  reopen  the 
revested  Oregon  and  California  Railroad 
and  reconveyed  Coos  Bay  Wagon  Road 
grant  lands  to  exploration,  location, 
entry,  and  disposition  under  the  general 
mining  laws  (0  and  C  Act). 

43  CFR  3821.3 

This  section  was  amended  to  add  that 
the  $100  fee  is  also  in  lieu  of  a  notice 
of  intent  to  hold. 

43  CFR  3833.0-3 

The  term  “non-exempt”  was  added  to 
paragraph  (e)  of  this  section  to  make  it 
clear  that  the  voiding  of  claims  for 
felilure  to  pay  the  fee  does  not  apply  to 
those  claims  that  are  exempt  because  of 
the  small  miner  exemption. 

One  comment  said  tha\  43  U.S.C 
1212  should  be  removed  from  the  list  of 
authorities.  This  section  of  the  United 
States  Code  makes  it  a  crime  to  file  false 
or  fictitious  documents  with  the 
Secretary,  and  is  necessary  for  the 
enforcement  of  the  regulations. 

43  CFR  3833.0-5 

The  word  “State”  was  added  to 
paragraph  (g)  to  make  it  clear  that  the 
proper  BLM  office  is  the  relevant  State 
Office.  The  word  “State”  was  also 
added  to  paragraphs  (p)  and  (t). 
Paragraph  (t)  was  also  amended  to  make 
it  clear  that  those  who  pay  the  fee  are 
not  required  to  file  the  Notice  of  Intent 


to  Hold.  The  definition  in  paragraph  (v) 
was  reworded  to  cite  the  specific 
instances  in  which  fees  are  non- 
refundable.  A  new  paragraph  (w)  was 
added  to  define  “age  to  discretion,”  the 
term  that  was  used  in  the  statute  and 
also  in  this  rule. 

One  comment  suggested  making  it 
clear  that  the  December  30, 1992, 

FLPMA  filing  and  the  rental  fee  filing 
mentioned  in  para^ph  (o)  of  this 
section  can  be  filed  at  the  same  time, 
which  would  save  administrative  work. 
This  is  not  possible  since  the  deadline 
for  the  FLPMA  filing  is  already  in  the 
past.  Paragraph  (o)  was  reworded  to 
make  it  clear  that  small  miners  who 
qualify  for  the  exemption  will  still  be 
required  to  make  FLPMA  filings. 

Mveral  comments  objected  to  the 
proposed  change  from  20  to  15  days  for 
receipt  of  documents  sent  by  mail  in 
paragraph  (m)  of  the  proposed  rule, 
citing  future  postal  service  cuts  that  may 
result  in  delays  in  delivery.  'There  is  no 
current  evidence  that  future  mail  service 
will  degenerate.  However,  BLM  will 
monitor  the  situation  to  identify  any 
problems  reconciling  this  regulation 
with  the  realities  of  mail  service. 

One  comment  said  that  the  filing 
years  defined  in  paragraph  (o)  should  be 
the  same,  in  order  to  simplify  the 
procedures,  but  that  is  not  possible 
because  the  dates  are  statutorily  set. 

Two  comments  questioned  whether 
the  definition  of  “amended  location”  in 
paragraph  (p)  of  this  section  preempts 
State  law  regarding  the  conveyance  of 
unpatented  mining  claims.  It  does  not. 
State  law  still  applies  for  State  filing 
purpose.  This  definition  is  amend^  to 
make  it  clear  that  transfers  of  interest 
submitted  to  BLM  to  update  BLM 
records,  are  required  to  be  submitted  in 
accordance  with  section  3833.3  only. 

43  CFR  3833.1-2 

A  new  section  was  added  as  a  cross- 
reference  to  sections  3741.1  and  3821.2 
for  claims  and  sites  located  on  Public 
Law  359  and  O  and  C  Act  lands 
respectively. 

43  CFR  3833.1-3 

This  section  has  been  reworded  to 
clarify  the  processing  of  partial 
payments. 

One  comment  stated  that  this  section 
does  not  specify  the  point  at  which 
failure  to  submit  the  required  rental 
constitutes  abandonment  of  the  claim. 
This  is  stated  in  section  3833.0-3(e). 

43  CFR  3833.1-4 

One  comment  asked  if  there  was  a 
service  charge  for  filing  for  the  small 
miner  exemption.  As  outlined  in  this 
section,  the  answer  is  no.  One  comment 
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stated  that  the  waiver  of  the  $5  service 
charge  for  those  who  pay  the  fee  is  not 
appropriate.  This  service  charge  was 
impo^  as  a  fee  to  cover  administrative 
costs  for  the  processing  of  annual  filings 
under  FLPMA.  Those  who  pay  the  $100 
rental  fee  will  not  be  causing  the  BLM 
to  incur  such  FLPMA  filing  processing 
costs.  Additionally,  Congress 
specifically  authorized  BLM  to  spend 
up  to  $5  million  annually,  to  be  taken 
rental  fee  receipts,  to  run  the  rmital 
fee  program,  so  the  rental  fee  will 
partially  defray  BLM’s  administrative 
costs  in  the  same  way  that  the  $5  does 
for  FLPMA  filings.  On  the  other  hand, 
a  claimant  who  qualifies  as  a  small 
miner  and  files  for  an  exemption  is  still 
required  to  complete  the  annual 
assessment  work  and  file  evidence 
thereof,  together  with  a  service  diarge  of 
SS  pw  claim,  on  or  before  December  30 
of  each  year. 

The  word  “noo-refundable”  has  been 
added  to  paragraph  (a)  to  make  this 
charge  consistent  with  other  service 
charges  which  are  also  non-refundable. 
Paragraph  (b)  was  amended  to  add  that 
rental  fees  are  also  in  lieu  of  notices  of 
intent  to  hold  and  that  certified 
exemption  statements  are  not  required 
to  be  accompanied  by  a  service  fee. 
Paragraph  (e)  was  added  to  detail  how 
credit  card  payments  may  be  made. 
Paragraph  (f)  was  added  to  outline  how 
declining  deposit  accounts  may  be  used 
for  payment  of  fees. 

43  CFR  3833.1-5 

Paragraphs  (a)  has  been  reworded  to 
explain  more  clearly  the  rental  fees  that 
are  due  and  their  deadlines.  Paragraph 
(e)  has  been  added  in  response  to  a 
number  of  comments.  It  explains  that  it 
is  possible  for  a  qiialified  small  miner  to 
claim  the  exemption  for  one  year,  but 
elect  to  pay  the  fee  in  another  year. 
Paragraph  (f)  has  been  added  to  make 
clear  the  final  date  for  filing  the 
required  annual  $550  rental  fee  for  oil 
shale  claims.  Paragraph  (g)  has  been 
added  to  make  it  (dear  that  payment  of 
the  rental  fee  releases  the  claimant  from 
having  to  file  a  notice  of  intention  to 
hold. 

One  comment  stated  that  the  rental 
fee  for  the  second  year  should  be 
sufficient  to  hold  the  claim  through 
September  30. 1994.  the  expiration  date 
of  the  Act.  rather  than  September  1. 
1994.  In  fact,  the  efiect  of  that  second 
payment  is  to  hold  the  claim  through 
the  end  of  the  assessment  year  ending 
September  1. 1994. 

One  comment  stated  that  there  is  a 
duplication  between  the  fee  due  upon 
location  of  a  new  claim  in  the  first 
assessment  year  and  the  fee  due  on 
August  31, 1993,  for  the  second 


assessmwit  year.  There  is  no  duplication 
because  a  fee  paid  for  location  in  the 
first  year  holcls  the  claim  until 
September  1, 1993,  at  which  point  the 
second  payment  holds  the  claim  for  the 
second  assessment  year.  The  first 
payment  upon  location  is  not  prorated 
if  the  locaticm  occurs  mid-year. 

One  comment  stated  that  if  a  claimant 
locates  a  claim  in  the  second  assessment 
year  there  should  be  no  fee  required 
because  such  a  fee  cannot  be  "in  lieu" 
of  assessment  work.  This  is  not  correct 
because  the  statute  expressly  states  that 
new  locations  are  subfect  to  the  $100  fee 
at  the  time  of  recordation.  There  is  no 
reference  in  the  "new  location” 
provision  of  the  statute  to  the  fee  being 
in  lieu  of  assessment  work. 

One  cbmm«it  said  that  the  second  fee 
payment  should  not  be  due  until  the 
end  of  the  second  year.  The  August  31. 
1993,  due  date  cannot  be  changed  in 
this  rule,  because  it  is  a  statutory 
deadline. 

One  comment  stated  that  there  was  no 
reason  to  addwss  proration  in  the  rule. 

It  is  considered  necessary  because 
proration  will  not  be  allowed. 

One  comment  asked  whether  a 
claimant  who  pays  the  fee  and  later 
decides  to  drop  the  claims  can  get  a 
prorated  refund.  This  section 
specifically  provides  that  there  can  be 
no  proration  of  rental  fees  for  partial 
years.  When  the  rental  fee  is  paid,  its 
purpose  is  to  hold  the  claim  for  the 
appropriate  assessment  year.  The  law 
does  not  provide  for  pro  rata  refunds. 
Fee  payment  demonstrates  an  intent  to 
hold  the  claims  for  that  year. 

Three  comments  obje^ed  to  the 
"double  payment"  on  August  31, 1993. 
for  assessment  years  1993  and  1994. 
This  is  not  a  double  payment  in  the 
sense  that  one  would  pay  twice  for  the 
same  year;  it  is  a  requirement  for  two 
payments,  one  for  each  of  two  separate 
years,  but  with  the  same  deadline  for 
the  paymmts.  The  payment 
requirements  and  deadlines  are  set  by 
an  Act  of  Congress,  and  may  not  be 
amended  in  this  rule. 

Two  comments  asked  whether  the  fee 
was  a  one-time  payment  or  whether 
assessment  work  would  also  be  required 
by  the  BLM.  This  section  explains  that 
the  fee  is  required  for  only  two  years 
and  the  fee  requirement  will  expire  on 
September  30. 1994,  and  that  the  fee 
replaces  assessment  work,  unless  the 
assessment  work  was  performed  during 
the  period  between  September  1  emd 
October  5, 1992,  in  which  case  the  first 
year's  rental  fee  is  an  additional 
payment.  Development  or  exploration 
work  toward  developing  a  claim  and 
producing  ore  is  not  prohibited  by  the 
rule,  and  presumably  assessment  work 


done  during  the  five  weeks  bef<m 
enactment  of  the  Act  furthered 
development  or  production. 

One  comment  argued  that  claimants 
should  be  able  to  apply  rental  fees  paid 
in  assessment  years  1993  and  1994  to 
years  alter  1994  if  the  claimant  has 
already  completed  assessment  work  in 
one  or  both  of  those  years.  This  is  not 
possible  because  the  statute  clearly 
states  that  for  the  effective  period  of  the 
Act,  a  claimant  either  pays  the  rental  or, 
in  some  cases,  files  assessment  for  those 
years.  The  fact  that  work  may  have  been 
done  on  a  claim  for  which  a  rental  fee 
is  paid  is  of  no  consequence  under  the 
Act.  The  rental  fee  requirement  expires 
on  September  30, 1994.  However, 
several  bills  are  pending  in  Congress 
that  could  change  and/or  extend  these 
retirements. 

One  comment  interpreted  the 
proposed  rule  to  say  that  miners  who 
pay  the  rental  fee  would  not  have  to  file 
a  plan  of  operations.  This  is  not  true. 
Nothing  in  this  rule  changes  the  plan  of 
operations  requirements. 

Two  comments  stated  that  the  $100 
fee  should  be  refundable.  The  fee  will 
be  non-refiindable  except  under  certedn 
conditions  outlined  in  section  3833.0-5. 
Essentially,  if  a  claimant  pays  the  fee 
and  receives  the  benefit  expected  from 
the  government  (in  this  case  that  the 
claim  is  held  for  the  period  covered  by 
the  fee)  then  the  fee  is  non-refundable. 
The  government  cannot  be  responsible 
for  factors  beyond  its  control,  such  as  if 
for  some  reason  during  the  assessment 
year  the  claimant  no  longer  finds  it 
advantageous  to  hold  the  claim. 
Additicmally.  refunds  would  cause  an 
excessive  paperwork  burden.  The 
decision  to  pay  the  fee  and  hold  a  claim 
for  the  assessment  year  is  one  that  the 
claimant  must  make  without  relying  on 
the  government  to  expend  scarce 
resources  to  compensate  the  claimant 
for  any  business  planning  adjustments 
that  he  or  she  may  have  made  during 
the  year.  However,  if  the  claimant  does 
not  receive  the  benefit  expected  at  the 
time  of  fee  payment  (an  example  would 
be  that  the  fee  is  erroneously  paid  on  a 
claim  that  is  actucdly  null  and  void  at 
the  time  of  payment,  so  that  there  is  no 
claim  to  pay  a  fee  on),  then  a  refund 
would  be  in  order. 

Two  comments  said  that  the  fee 
should  not  apply  to  mill  sites  or  that  the 
fee  should  be  reduced  for  mill  sites,  but 
neither  is  possible  because  of  the 
statutory  language,  which  states  plainly 
that  the  fee  does  apply  to  mill  sites. 

One  comment,  apparently 
misunderstanding  the  proposed  rule, 
said  that  those  who  pay  the  fee  for  the 
assessment  year  ending  on  September  1, 
1994,  should  not  also  have  to  file  the 
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FLPMA  assessment  filing  due  on 
December  30, 1994.  The  proposed  rule 
in  feet  provided  that  only  those 
exempted  from  the  fee  hy  qualifying  as 
a  small  miner  will  be  requiied  to  file 
annual  assessment  proofe  bv  December 
30, 1994.  No  change  is  needed  in  the 
final  rule  for  the  suuestion  in  the 
comment  to  be  implemented. 

One  comment  suggested  that  the  word 
"year”  in  the  Act  should  be  interpreted 
as  ending  on  August  31, 1993,  ra^er 
than  September  1,  which  is  the 
beginning  and  ending  date  of  the  two 
assessment  years.  The  Act  does  not 
define  the  word  "year."  The  August  31 
date  is  clearly  just  the  payment  deadline 
in  the  same  way  that  Efecember  30  is  the 
deadline  for  FLPMA  filings.  Therefore, 
it  was  decided  that  the  definition  of 
"year"  that  would  be  most  consistent 
with  past  practice  would  be  the 
assessment  year. 

43  CFR  3833.1-6 

Language  has  been  added  to 
paragraph  (a)(1)  to  make  it  clear  that  a 
claimant  who  ovms  10  or  fewer  claims, 
mill  sites,  and  tunnel  sites,  and 
otherwise  qualifies  for  the  small  miner 
exemption,  is  not  precluded  from 
paying  the  rental  fee  in  addition  to  filing 
for  a  small  miner  exemption.  Such  a 
payment  would  ensiire  that  the  claims 
will  not  be  declared  void  should  the 
small  miner  status  be  denied  for  a 
particular  claimant.  Paragraph  (a)(5)  has 
been  reworded  for  clarity,  and  adds  new 
lan^age  to  include  special  use  permits 
for  locatable  minerals  on  national  forest 
lands  and  equivalent  State  or  local 
permits  on  non-Federal  surface  lands  as 
permissible  documents  for  the  purpose 
of  qualifying  for  the  small  miner 
exemption.  Paragraph  (b)  was  reworded 
to  bring  it  into  agreement  with  current 
judicial  interpretations  and  to  make 
reference  to  other  permits  being 
qualifying. 

One  comment  said  it  was  unfair  that 
activity  using  non-mechanized  means 
did  not  qualify  the  claimant  for  the 
small  miner  exemption.  This  was  done 
because  the  statute  requires  that  the 
claims  he  under  a  plan  or  notice,  which 
is  not  required  for  most  non- 
mechanized  activity. 

One  commenter  asked  whether  a 
prospecting  club  is  an  "individual"  in 
order  to  qualify  for  the  small  miner 
exemption.  The  answer  is  yes  if  the 
claims  are  located  in  the  name  of  the 
club. 

The  club  coxild  be  eligible  if  it  holds 
10  claims  or  fewer  and  meets  the 
remaining  requirements  for  exemption. 
The  members  of  the  club  could  not  each 
claim  a  small  miner  exemption  unless 


claims  are  each  held  by  one  person 
individually,  independently  of  the  club. 

One  comment  a^ed  whether  a  valid 
plan  of  operations  is  required  for 
operations  where  no  significant 
disturbance  takes  place.  A  plan  of 
operations  is  required  for  surface 
disturbance  amounting  to  5  acres  or 
more.  Operations  with  only  negligible 
disturbance  qualify  as  casual  use  under 
43  CFR  part  3809.  One  must  be  imder 
a  valid  plan  or  notice  in  order  to  qualify 
for  the  small  miner  exemption  and  if  no 
significant  disturbance  is  taking  place,  it 
is  not  likely  that  the  claimant  would  be 
required  to  file  a  plan. 

One  comment  stated  that  no  reference 
should  be  made  to  lode  and  placer 
claims  and  that  "such"  operation 
should  be  used  rather  than  "the" 
operations  because  the  suggested 
language  would  conform  more  precisely 
with  the  statute.  The  language  in  the 
proposed  rule  remains  unchanged 
because  it  is  not  in  conflict  with  the 
statute.  . 

One  comment  said  that  paragraph  (b) 
of  this  section  is  an  unjustified 
expansion  of  the  statute.  It  is  not 
considered  unjustified  because,  as  with 
the  rest  of  the  rule,  it  implements  in 
detail  what  is  believed  to  be  the  best 
interpretation  of  what  Congress 
intended  when  it  passed  the  Act.  The 
exploration  guidelines  included  are 
considered  to  be  accepted  and  routine 
industry  exploration  activities. 

One  comment  asked  whether 
assessment  work  can  still  be  conducted 
on  a  percentage  of  a  block  of  claims  to 
benefit  the  entire  block.  The  answer  is 
yes,  the  rule  does  not  change  this. 

One  comment  objected  to  the  small 
miner  exemption  saying  that  the  average 
small  placer  miner  could  not  likely 
fulfill  the  work  requirement  on  10 
claims  in  a  lifetime.  The  comment 
suggested  an  alternative  fee  scheme.  The 
10-claim  exemption  and  $100  fee  is 
explicit  in  the  statutory  language  and 
cannot  be  changed  by  regulation. 

One  comment  stated  that  paragraph 
(a)(3)  of  this  section  appears  to  violate 
Constitutional  and  statutory  guarantees 
against  discrimination  against  women 
brcause  it  limits  the  rights  of  a  married 
woman  to  hold  a  mining  claim.  This  is 
a  misreading  of  this  provision  because 
it  is  no  way  limits  a  woman’s  right  to 
hold  a  mining  claim.  It  treats  a  married 
couple  as  one  entity  for  the  purpose  of 
qualifying  for  the  same  miner 
exemption.  Both  the  married  woman 
and  man  can  locate  and  hold  as  many 
mining  claims  as  they  wish,  but  if  they 
want  to  qualify  for  the  small  miner 
exemption  they  may  hold  no  more  than 
10  claims  as  a  family. 


The  limitation  for  the  purposes  of  the 
exemption  applies  equally  to  the  man  as 
to  the  woman.  It  is  similar  to  the 
limitation  put  on  partnerships, 
corporations,  and  others  discussed 
elsewhere  in  this  rule.  Finally,  the 
limitation  in  this  provision  exists 
primarily  because  it  is  required  by  the 
Act. 

One  comment  suggested  adding  a 
requirement  regarding  the  evidence 
needed  to  certify  exploration  work  by 
limiting  money  expended,  in  order  to 
reduce  excess  surface  disturbance. 

Surface  disturbance  is  already  limited  to 
less  than  10  acres,  and  this  suggestion 
would  institute  a  further  restriction  that 
would  be  impossible  to  police  and  is  not 
specifically  provided  for  in  the  statute. 

One  comment  expressed  concern  that 
paragraph  (a)(6)  of  this  section  could 
apply  to  old  disturbance  not  related  to 
the  current  operation.  However,  the  Act 
specifies  that  the  surface  disturbance  is 
to  be  "  *  *  *  from  such  mining  or 
exploration  operation."  which  is  "under 
a  valid  notice  or  plan  of  operation."  The 
language  of  this  paragraph  likewise 
sp>ecifies  that  the  disturbance  is  that 
"*  *  *  caused  by  the  mining  or 
exploration  operation." 

One  comment  stated  that  paragraph 
(a)(4)  excludes  any  person  who  owns 
stock  in  a  mining  corporation  which 
holds  claims  from  qualifying  personally 
and  separately  from  the  small  miners 
exemption,  lliis  is  not  true  because  the 
legal  corporation  and  the  individual  are 
separate  entities  under  this  section  and 
are  separately  eligible  for  the  small 
miner  exemption. 

Attesting  to  the  ambiguity  of  the 
statutory  language  for  the  rental  fee 
requirement,  many  comments  were 
received  addressing  the  two  alternative 
approaches  included  in  the  proposed 
rule  as  to  whether  claimants  who  report 
that  they  have  done  assessment  work 
between  September  1  and  October  5, 
1992,  should  be  excused  from  paying 
the  rental  for  the  first  year. 

Four  comments  supported  Alternative 
One,  which  required  payment  from  all 
except  those  who  qualify  as  small 
miners,  regardless  of  whether 
assessment  work  had  been  performed 
during  the  time  in  question.  One 
comment  came  from  the  Chairman  and 
the  Ranking  Minority  Members  of  the 
AppropriaUons  Subcommittee  on 
Interior  and  Related  Affairs  of  the  U.S. 
House  of  Representatives.  Their 
comment  stated  that  it  was  not  the 
intent  of  Congress  to  allow  an 
exemption  as  outlined  in  Alternative 
Two.  and  that  Alternative  One  reflects 
the  will  of  Congress.  They  said  that  such 
an  exemption  was  included  in  the 
House-passed  bill,  but  was  struck  by  the 
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Senate  and  not  restored  in  the  House- 
Senate  conference.  They  further  said 
that  conferees  discussed  the  deletion 
and  decided  that  to  allow  such  an 
exemption  would  seriously  affect  the 
amount  of  revmue  to  be  generated  by 
the  rental  fee.  The  othw  commmits  said 
that  woric  is  often  not  dime  but 
assesammt  work  proofs  are  Sled 
anyway.  They  said  that  Altmiative  Two 
would  further  encourage  fraudulent 
reporting  of  assessment  wtnic.  and  that 
an  adequate  monitoring  system  does  not 
exist.  It  may  be  true  that  baud  exists  to 
some  unknown  extmt.  There  is  no 
adequate  agency  system  to  monitor  the 
reported  completion  of  assessment  work 
for  the  period  between  September  1  and 
October  5, 1992.  Because  of  this 
practical  enforcement  concern,  the 
clarificatitm  of  intent  from  the 
Appropriations  Subcommittee  on 
Interior  and  Related  Affairs,  and  the 
reasiming  set  forth  below,  the 
Department  has  concluded  that 
claimants  who  report  having  completed 
assessment  work  oetween  September  1 
and  October  5, 1992,  should  be  required 
to  pay  the  rental  fee  for  assessment  year 
1993.  Although  the  comments  from  the 
Appropriations  Subcommittee  are  not 
binding,  the  Department  finds  the 
reasoning  of  the  comment  to  be 
persuasive,  authoritative,  and  in 
correlation  with  the  arguments  made  in ' 
support  of  Alternative  One  in  the 
proposed  rule. 

In  addition  to  the  Ccmgressicmal 
comment  and  the  practi^  enforcement 
problems  entailed  in  allowing  the 
exmnption,  the  following  argmnents 
also  favor  this  alternative.  First,  the  Act 
of  October  5, 1992,  does  not  contain  an 
exemption  provision  for  these 
claimants.  Though  earlier  versiims  of 
the  bill  contained  one,  it  was  removed 
before  enactment.  Second,  the  language 
of  the  Act  states  that  the  rental  fee  is  in 
lieu  of  assessment  work  "for  the 
assessment  year  ending  at  noim  on 
September  1, 1993.”  106  Stat.  1378.  The 
assessment  year  refarrad  to  began  on 
September  1, 1992.  Therefore,  the  rental 
fee  remiirement  is  in  lieu  of  assessment 
work  tmt  was  conducted  or  will  be 
conducted  during  the  period  beginning 
on  September  1, 1992,  and  ending  on 
September  1, 1993.  Tford,  the  fee  is  in 
lieu  of  filings  required  by  FLPMA  that 
could  not  be  filed  for  the  assessment 
year  beginning  on  September  1, 1992, 
until  the  peri^  ruiming  from  January  1, 
1993,  to  December  30, 1993.  As  a  result, 
it  was  impossible  for  any  claimants  to 
file  the  FLPMA  filing  before  the 
enactment  of  the  Act  No  claimants, 
therefore,  could  have  fully  completed 
both  requirements  that  the  rental  fee  is 


intended  to  replace  during  the  period 
between  the  beginning  of  the  assessment 
year  and  enactmmit  of  the  Act.  Fourth, 
despite  the  portion  of  the  assessment 
year  that  elapsed  before  the  effective 
date  of  the  Act,  the  rental  fee 
requirement  is  prospective  in  nature 
bemuse  the  fee  is  not  due  until  the 
future  date  of  August  31, 1993. 

Although  the  fee  is  a  new,  additional 
requiremmit  fm  some  claimants,  it  is 
nevertheless  due  prospectively.  Last,  the 
legislative  history  of  the  statute  only 
shows  an  express  congressional  intent 
to  allow  an  exempticm  from  the  rental 
fee  requirement  fm  qualified  small 
miners.  135  Cong.  Rk.  Si 5849  (daily 
ed.  September  30, 1992)  and  135  Cong. 
Rec.  S15970  (daily  ed.  October  1, 1992). 

Many  comments  supported 
Alternative  Two.  The  reasons  included 
the  rationale  outlined  in  the  proposed 
rule  in  addition  to  arguments  of 
fairness.  One  commmt  attached  a  letter 
of  December  7, 1992,  to  the  Directin’  of 
BLM  from  6  members  of  Congress, 
which  stated  that  they  believe  it  was 
congressional  intent  to  allow  the 
exemption  outlined  in  Alternative  Two. 
Because  the  previously  mentioned  letter 
from  the  Appropriations  Subcommittee 
was  from  the  leadership  of  the  House 
subcommittee  with  jurisdiction,  and 
because  the  position  urged  by  the 
December  7, 1992,  letter  was  rejected  by 
the  House-Senate  Confarence 
Committee  before  final  enactment  of  the 
appropriations  bill,  the  Subcommittee 
letter  was  accorded  more  deference. 

Several  comments  asked  questions  of 
interpretation  if  Ahemative  Two  were 
chosen.  Since  Alternative  One  is 
promulgated  in  this  final  rule,  these 
questions  are  moot,  and  no  discussion  is 
needed  of  them  in  this  final  rule. 

Three  comments  stated  that  the 
situation  where  a  small  miner  takes  the 
exemption  in  the  first  assessment  year 
and  pays  the  fee  for  the  second 
assessment  year  needed  to  be  clarified. 
This  would  be  perfectly  permissible 
since  the  payment  of  the  fee  or  the  filing 
of  assessment  work  is  optional  for 
qualified  small  miners.  A  qualified 
claimant  could  also  pay  for  the  first  year 
and  take  the  exemption  for  the  second 
year. 

One  comment  said  that  no  one  will  be 
able  to  qualify  for  the  small  miner 
exemption.  This  section  outlines  clearly 
the  qualifications  for  this  exemption, 
and  while  the  precise  numbms  of 

aualified  miners  is  not  known,  it  is  clear 
lat  there  are  many  who  will  meet  the 
retirements. 

Three  comments  asked  whether  the 
10-claim  exei^tion  is  State-wide  or 
nation-wide.  The  exemption  applies 
nation-wide  and  can  include  claims  in 


more  than  one  State  as  long  as  the 
number  of  claims  totals  10  or  fewer.  In 
accordance  with  paragraph  (a)(2)  of  this 
section,  the  exemption  applies  to  claims 
on  Federal  lands  in  the  United  States. 

Two  comments  asked  whether 
partnerships  were  considered  a 
“person”  toward  qualifying  for  the  10- 
claim  exemption.  Yes.  One  partnership 
can  qualify  for  one  exempticm  for  up  to 
10  claims.  This  means  that,  for  example, 
a  two-person  partnership  can  qualify  for 
10  claims,  not  20  claims  because  they 
are  two  persons.  One  comment  asserted 
that  it  was  not  the  intent  of  Cimgress  to 
allow  partners  only  one  10-claim 
exemption.  Congress  was  not  clear 
regarmng  its  intent  for  the  definition  of 
“claimant”  under  the  exemption 
language  of  the  statute.  However,  in  tax 
law  and  business  law,  partnerships  and 
other  business  associations  are 
considered  single  entities. 

One  comment  questioned  the 
definition  of  the  word  “notice”  in 
connection  with  the  small  miner 
exemption.  The  word  “notice”  as  used 
in  this  sectiim  refers  to  a  mining 
operation  of  5  acres  or  less  fw  ^ich  a 
claimant  can  give  “notice”  of  mining 
activities  in  accordance  with  43  CFR 
3809.1-3,  rather  than  file  a  Plan  of 
Operations. 

One  comment  asked  whether  miners 
whose  mining  activity  is  not  at  the  plan 
or  notice  level  can  be  eligible  for  the 
small  miner  exemption.  The  answer  is 
no  because,  as  stipulated  in  this  section 
and  the  Act,  the  activity  must  be  at  plan 
or  notice  level  as  defin^  by  the  surface 
managing  agency. 

Two  comments  urged  that  claim 
blocks  in  different  regions  should  each 
be  allowed  a  10-claim  exemption,  and 
one  comment  said  that  claimants 
holding  more  than  10  claims  should  be 
able  to  exempt  10  of  them.  One 
comment  referred  to  a  Congressional 
Budget  Office  (CBO)  report  as  evidence 
that  this  was  the  intent  of  Congress. 

This  suggestion  is  not  adopted  in  the 
final  rule,  because  the  statute,  as  well  as 
other  evidence  of  Congressional  intent, 
allows  a  claimant  to  hold  no  more  than 
10  claims  in  total  to  obtain  an 
exemption.  An  analysis  by  the  CBO, 
which  is  not  a  policy  making  office,  is 
not  dispositive  of  Concessional  intent. 

One  comment  stated  that  it  was 
discriminatory  for  Congress  to  have 
required  no  less  than  $1,500  in  gross 
revenues  per  claimant  to  qualify  for  the 
small  miner  exemption  because  in  some 
cases  small  operations  would  be 
hampered  by  State  reimirements  and 
market  economics  and  fell  under  the 
minimum  floor  to  mialify  for  the 
exemption.  This  is  beyond  the  purview 
of  this  rule  because  the  $1,500  floor  has 
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been  required  by  Congress  in  the 
legislation. 

One  comment  objected  to  the  idea 
that  a  claimant’s  child  beyond  the  age 
of  discretion  could  alone  qualify  for  the 
10-claim  small  miner  exemption,  but 
that  a  husband  or  wife  of  a  claimant 
who  is  also  not  a  minor  could  not 
separately  qualify  for  the  10-claim 
exemption.  This  language  was  expressly 
contained  in  the  statute  and  therefore 
cannot  be  diverged  from  in  the  rule. 

One  comment  stated  that  the  small 
miner  exemption  was  erroneously 
aimed  at  miners  who  were  not  serious, 
and  ignored  small  companies  who  may 
locate  200  or  more  claims  in  order  to 
explore  prudently.  No  change  in  the 
small  miner  exemption  may  be  made  by 
regulation.  Congress  has  defined  the 
parameters  of  the  exemption  by  statute. 
The  same  comment  stated  that  the 
definition  of  small  miner  should  be 
determined  by  small  miners  and  jimior 
companies,  but  this  is  not  possible 
because  the  definition  has  already  been 
established  by  Congress.  Two  other 
comments  stated  that  small  miners 
should  be  those  with  20  or  30  claims  or 
less,  which  also  cannot  be 
accommodated  because  of  the  statutory 
language. 

One  comment  stated  that  in  cases 
where  a  claimant  overstakes  the  same 
ground  with  both  a  lode  emd  a  placer 
claim,  that  only  the  placer  claim  should 
be  subject  to  the  fee.  The  statute  makes 
no  such  distinction  in  types  of  claims  or 
their  vicinity  on  the  ground,  and 
sp>ecifically  requires  only  that  no  more 
than  10  claims  may  be  possessed  in 
order  to  qualify  for  the  small  miner 
exemption. 

Several  comments  expressed  concern 
about  the  effect  on  recreational  miners. 
Some  questioned  whether  a  claimant, 
such  as  a  "recreational”  miner  or  any 
other,  whose  activities  are  not  extensive 
enough  to  cross  the  surface  management 
agency's  threshold  for  a  notice  or  plan 
level  operation,  would  be  excluded  from 
the  small  miner  exemption,  tmd  if  so 
would  this  not  increase  unnecessary 
degradation  of  the  land.  Most  stated  that 
recreational  miners  or  mining  clubs 
should  be  exempted  from  the  fee.  The 
language  of  the  Act  specifically  requires 
a  claimant  to  be  operating  under  a  plan 
or  a  notice  in  order  to  qualify  for  the 
small  miner  exemption.  It  is  imlikely 
that  unnecessary  disturbance  will  occur 
because  of  the  additional  requirements 
for  production  levels  or  exploration 
activity  coupled  with  the  authority  cited 
in  section  3833.0-3  of  the  rule,  which 
includes  the  section  of  the  U.S.  Code 
that  makes  it  a  crime  to  file  false  or 
fictitious  documents  with  the  Secretary 
of  the  Interior.  In  addition,  the  surface 


disturbance  is  to  be  conducted  pursuant 
to  a  valid  notice  or  plan  of  operation 
that  is  subject  to  the  "unnecessary  and 
undue  degradation"  standard  foimd  in 
FLPMA.  The  basic  requirements  for  a 
showing  of  production  or  exploration  is 
required  in  the  statute  and  cannot  be 
excused  for  recreational  miners.  There 
were  several  comments  that  stated  that 
recreational  miners  could  not  afrord  the 
fee,  but  the  fee  is  required  by  statute  if 
the  small  miner  exemption 
requirements  are  not  met.  Additionally, 
all  operations,  regardless  of  how  an 
individual  claimant  classifies  his  or  her 
own  operation,  will  be  evaluated  under 
the  standards  of  this  section,  which  are 
foimded  on  the  statute. 

One  comment  asked  whether  the 
claimant  who  locates  in  the  1993 
assessment  year  may  qualify  for  the 
small  miner  exemption  for  the  1994 
assessment  year.  'The  answer  is  yes.  The 
statute  requires  that  all  new  locators  pay 
the  fee  for  new  claims  regardless  of  how 
many  claims  they  hold,  but  these 
claimants  are  free  to  file  for  the  small 
miner  exemption  for  the  second  year  if 
thw  qualify. 

One  comment  stated  that  the  small 
miner  exemption  should  apply  to  those 
who  lease  10  or  fewer  claims.  This  is 
not  possible  because  the  statute 
specifically  cites  the  word  "claimants," 
and  not  lessees,  when  referring  to  the 
small  miner  exemption.  The  claimant  is 
the  party  who  owns  the  claim. 

Several  comments  charged  that  this 
section  discriminates  against  marriage 
and/or  legitimate  children  because 
spouses  and  underage  children  cannot 
separately  claim  the  small  miner 
exemption  within  a  family.  The  primary 
reason  for  this  part  of  the  rule  is  that  the 
statute  specifically  requires  it. 

One  comment  rejected  the  idea  that  a 
small  miner  is  one  who  holds  10  or 
fewer  claims.  The  statutory  language 
specifically  defines  a  small  miner  in  this 
way,  and  the  rule  is  boimd  by  the 
statutory  language. 

One  comment  urged  that  BLM 
institute  a  monitoring  system  to  track 
the  full  economic  impact  of  the  fee. 

BLM  will  track  the  effects  on  mining 
claim  retention  and  possibly  other 
parameters. 

One  comment  asked  whether  it  is 

Eossible  that  a  plan  of  operations  that 
as  been  submitted  but  not  approved 
can  satisfy  the  requirement  for  a  small 
miner  exemption.  The  answer  is  no 
because  the  statutory  language 
specifically  refers  to  "valid"  plans  of 
operations.  A  plan  that  has  not  been 
approved  cannot  be  considered  valid. 

One  comment  said  that  the  word 
"corporation"  should  be  removed  from 
the  section  that  deals  with  entities  who 


qualify  for  the  small  miner  exemption. 

'Ihe  entities  listed  in  the  rule,  induding 
corporations,  have  always  been  regards 
as  "claimants"  under  the  Mining  Law. 
llie  dear  intent  of  the  Act  was  to 
exempt  all  claimants,  including 
corporations,  holding  10  claims  or 
fewer.  However,  there  is  nothing  in  the 
law  or  this  rule  to  prevent  arm’s  length 
stockholders  of  a  corporation — 
stockholders  without  control — that 
possess  mining  claims  from  locating 
their  own  claims  and  qualifying  as  small 
miners,  regardless  of  the  number  of 
claims  held  by  the  corporation. 

One  comment  statea  that  the 
requirement  calling  for  a  minimum 
gross  revenue  of  $1500  was  arbitrary. 

Two  comments  said  that  the  August  31, 

1993,  date  also  was  arbitrary.  These 
requirements  were  specifically  called 
for  in  the  statute,  which  the  rule  is 
retired  to  reflect. 

Two  comments  stated  that  operators 
on  private  land  with  Federal  minerals 
cannot  comply  with  the  requirement  to 
have  a  plan  of  operations  or  a  notice 
since  on  these  types  of  lands  neither  is 
required.  This  problem  has  been 
addressed  in  an  amendment  of  section 
3833.1-6,  which  allows  submission  of  a 
State  or  local  permit  in  lieu  of  the 
Federal  Plan  of  Operations  or  Notice. 

There  is  no  evidence  in  the  legislative 
history  that  Congress  had  any  intention 
of  singling  out  these  types  of  claims  and 
making  it  impossible  for  them  to  qualify 
for  an  exemption.  The  revised  language 
of  this  paragraph  is  believed  to  be  in 
accordance  with  Congressional  intent. 

Four  comments  urged  that  the  small 
miner  exemption  be  expanded  to  cover 
more  than  10  claims,  but  this  is  not 
possible  because  the  statute  provides 
that  10  claims  is  the  limit. 

One  comment  urged  that  10  inactive 
claims  be  allowed  to  be  added  to  the  10-  I 
claim  exemption,  that  mill  sites  be  i 

exempt,  and  that  a  bond  should  be  the  I 

sole  requirement  for  the  exemption. 

None  of  these  comments  could  be 
accepted,  because  they  are  contrary  to 
specific  statutory  language. 

One  comment  asked  how  association 
placers  are  counted  toward  the  small  i 

miner  exemption.  Each  owner  of  an  i 

association  placer  counts  that  claim  | 

toward  the  exemption  claim  limit.  For 
example,  if  8  claimants  own  a  160-acre 
association  placer,  then  each  claimant 
would  count  that  claim  for  purposes  of 
calculating  individual  holdings  for 
small  miner  limitations.  They  would  not 
each  claim  of  a  claim. 

One  comment  asked  whether  the 
$1500  in  gross  revenues  is  required  to 
be  produced  from  each  claim  or  from 
the  group  of  claims  in  the  exemption. 

The  answer  is  that  a  minimum  of  $1500 
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is  required  to  be  produced  from  the  10 
or  fewer  claims  as  a  group.  This  amoimt 
does  not  have  to  be  produced  from  each 
claim. 

One  comment  asked  whether  claims 
that  are  only  being  explored  must  be 
under  a  notice  or  a  plan.  The  answer  is 
yes  because  that  is  a  statutory 
requirement. 

One  comment  asked  how  this  section 
affects  30  family  members  where  no  one 
member  has  more  than  one  claim.  Each 
"family”  member  can  claim  the 
exemption  except  as  outlined  in 
paragraph  (a)(3].  For  instance,  a 
husband  and  wife  and  children  under 
the  age  of  discretion  are  considered  a 
group  who  would  only  be  eligible  for 
one  10-claim  exemption,  but,  for 
example,  two  brothers  over  the  age  of 
discretion  who  are  not  partners  could 
each  exempt  up  to  10  claims  for  a  total 
of  20. 

One  comment  asked  whether  it  is 
possible  for  claimant  to  pay  the  rental 
on  two  claims  and  take  the  exemption 
on  eight.  Because  the  language  of  the 
Act  only  allows  for  a  choice  between 
either  paying  the  fee  or  doing  the 
assessment  work  and  meeting  the  filing 
requirements  ”*  *  *  on  such  ten  or 
fewer  claims,”  a  claimant  may  not  pay 
the  fee  for  a  portion  of  his  or  her  ten  or 
fewer  claims  and  take  the  exemption  on 
the  remaining  portion.  However,  a 
claimant  is  not  precluded  from  paying 
the  rental  fee  for  claims  that  have  also 
been  included  on  a  small  miner 
exemption  form. 

43  CFR  3833.1-7 

Paragraph  (b)(1)  was  amended  to  add 
the  word  “State”  to  clarify  the  proper 
office  for  filing.  For  clarity,  paragraph 
(c)  was  amended  by  the  addition  of  the 
ending  date  for  claiming  an  exemption 
for  the  1993  assessment  year,  and  again 
the  word  “State”  was  added.  Paragraph 

(c)  also  includes  added  language  to 
specify  that  filing  of  the  certified 
statement  satisfies  the  requirement  to 
file  a  notice  of  intent  to  hold  for 
qualifying  claims  located  within  the 
period  specified.  Paragraph  (d)(1)  was 
amended  to  add  the  other  types  of 
permits  acceptable  to  qualify  for  the 
exemption.  Paragraph  (d)(3)  was 
amended  to  make  it  clear  that  multiple 
certifications  for  different  claim  blo^ 
may  be  filed  as  long  as  the  total  number 
of  claims  does  not  exceed  10.  Paragraph 

(d) (4)  was  amended  to  make  it  clear  that 
the  production  requirements  are  not  for 
each  claim,  but  for  the  claims  in  total. 
The  words  “in  detail”  for  the 
exploration  declaration  were  removed, 
because  a  simple  statement  of  work 
should  suffice. 


Paragraph  (d)(6)  was  also  amended  to 
reference  other  allowable  permits.  A 
new  paragraph  (d)(7)  was  added  to 
require  all  owners  of  a  mining  claim  to 
si^  the  certified  exemption  statements. 
This  is  to  ensure  that  the  10  claim 
limitation  per  claimant  will  be  strictly 
followed.  A  new  paragraph  (d)(8)  adds 
a  requirement  for  a  notarized  statement 
intended  further  to  bind  the  claimants 
legally  to  the  statement  that  the 
claimants  sign.  Paragraph  (e)  was 
amended  to  add  a  30-day  payment 
period  after  a  deferment  expires  to 
provide  a  more  equitable  process.  The 
word  “sites”  was  removed  from  this 
paragraph  since  sites  are  not  subject  to 
assessment  work.  Paragraph  (e)(1)  was 
amended  to  add  the  word  “State.” 
Paragraph  (e)(l)(i)  was  amended  to 
change  the  date  from  September  30, 

1994,  to  September  1, 1994,  which  is  the 
end  of  the  1994  assessment  year. 
Paragraph  (f)  was  revised  to  make  it 
clear  that  when  the  mineral  entry  is 
allowed,  a  refund  of  previously  paid 
fees  is  not  possible.  Paragraph  (^  was 
taken  from  section  3852.1  and  placed 
here.  The  phrase  “notice  of  taking”  has 
been  changed  to  “declaration  of  taking” 
pursuant  to  comments  received  from  &e 
National  Park  Service  (NPS). 

One  comment  stated  that  deferments 
from  the  fee  should  not  be  allowed 
because  deferments  are  granted  for 
reasons  such  as  denial  of  access,  so  that 
no  assessment  would  take  place.  Since 
the  fee  is  in  lieu  of  assessment  work,  the 
comment  argued  that  deferment  from 
paying  the  fee  is  not  appropriate. 
However,  during  debate  on  the  Senate 
floor  on  the  Act,  it  was  stated  and  not 
disputed  that  claimants  who  cannot 
perform  assessment  work  because  of 
legal  impediments  should  not  have  to 
pay  a  fee:  This  statement  may  be  taken 
as  evidence  of  congressional  intent  on 
this  issue.  In  addition,  claims  for  which 
assessment  work  has  been  deferred  are 
given  an  exemption  from  the  rental  fee. 
The  rental  fee  is  not  deferred.  Rather, 
the  deferred  assessment  work  will  be 
required  upon  cessation  of  the 
deferment  pursuant  to  43  CFR  subpart 
3852.  The  comment  is  not  adopted  in 
the  final  rule. 

One  comment  said  that  the  rule 
should  provide  that  the  surface 
disturbwce  requirement  be  measured  as 
of  August  31, 1993.  This  is  not  possible 
because  it  would  allow  no  time  for  the 
claimant  to  submit  a  certification  that 
same  day.  Rather,  regardless  of  whether 
the  claimant  makes  the  certification 
early  or  on  August  31,  the  certification 
should  state  that  surface  disturbance  did 
not  exceed  10  acres  on  the  date  of  the 
certification  by  the  claimant,  and  that 
surface  disturbance  would  not  exceed 


10  acres  at  any  time  during  the  period 
for  which  the  certification  is  made. 

One  comment  said  that  failure  to 
provide  the  evidence  required  by  this 
section  should  be  a  curable  defect.  This 
is  a  curable  defect  as  specified  in 
section  3833.4(b). 

One  comment  requested  clarification 
concerning  the  proper  agency  to  receive 
certifications  imder  the  rule.  The  proper 
agency  is  the  BLM,  as  outlined  in  this 
section. 

One  comment  asked  why  under 
paragraph  (d)(5)(ii)  of  this  section  the 
claimant  would  have  to  make  the 
declaration  by  August  31, 1993,  that 
assessment  work  will  be  done  in  the 
following  assessment  year.  This  is 
because  &e  statute  requires  qualified 
small  miners  who  choose  to  do  the 
etssessment  work  to  “certify  the 
performance  of  such  assessment  work  to 
the  Secretary  by  August  31, 1993.” 
Because  the  certification  date  occurs 
before  the  assessment  work  will  be  done 
for  the  assessment  year  ending 
September  1, 1994,  the  claimant  is 
certifying  that  the  assessment  work  will 
be  done  in  the  coming  year.  If  the 
claimant  determines  &at  no  assessment 
work  will  be  performed  in  the  second 
assessment  year,  then  the  claimant  must 
make  this  determination  and  submit  the 
fee  by  August  31, 1993. 

One  comment  said  that  the  term  “first 
half  of  the  mineral  entry  final 
certificate”  has  no  legal  significance. 
Paragraph  (f)  and  section  3851.5  have 
been  amended  to  make  it  clear  that 
rental  payment  is  not  necessary  for 
claims  that  are  subjects  of  patent 
applications  when  the  authorized  officer 
has  allowed  mineral  entry  pursuant  to 
30  U.S.C.  29  and  part  3860.  The  term 
“first  half  of  the  mineral  entry  final 
certificate”  is  no  longer  referred  to  in 
the  final  rule. 

One  comment  questioned  whether  a 
person  who  is  part  of  a  corporation, 
association,  or  partnership  that  qualifies 
for  a  10-claim  exemption  can  also 
qualify  for  an  additional  small  miner 
exemption  under  his  or  her  own  name. 
The  answer  is  yes  if  the  person  is  a  non¬ 
controlling  shareholder  of  a  corporation. 
But  if  the  person  is  a  named  partner  or 
a  named  member  of  the  association  that 
holds  10  mining  claims,  that  person 
cannot  file  for  an  additional  10  claim 
exemption.  The  reason  is  that  a 
corporation  exists  as  a  legal  entity  on  its 
own  while  a  partnership  or  association 
is  a  group  of  individual  co-owners.  In 
these  co-ownership  arrangements,  the 
interest  will  not  be  calculated  in 
fractions  such  as  for  one-half  ownership 
in  a  claim  in  order  to  qualify  for  the 
small  miner  exemption.  One-half 
ownership  in  a  claim  will  cmmt  as  one 
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claim  for  the  purposes  of  qualifying  for 
the  small  miner  exemptiaa. 

One  cmnmmit  dted  ▼aiious 
interpretations  of  the  10  acre 
disturbance  standard.  The  10  acres 
applies  to  the  daimant’s  entire  mining 
operations.  The  10  acres  or  less  surfoce 
distuibance  is  related  to  die  mining 
activity  or  exemption  work  being 
conducted  pursuant  to  a  valid  notice  or 
plan  of  operation.  Any  falsification 
under  th^  or  any  other  requirements 
of  this  rule  is  subject  to  penalty  under 
18  U.S.C  1001. 

One  comment  asked  whether  a 
claimant  is  required  to  aiqily  for  the 
small  minm  exemptkm  at  the  same  time 
for  both  1993  and  1994.  The  answer  is 
no.  August  31, 1993,  is  the  deadline  for 
filing,  but  not  the  only  day  for  filing,  for 
both  years  for  claims  located  on  or 
before  October  5, 1992.  One  certification 
could  precede  the  other  as  long  as  they 
are  boto  filed  by  August  31. 

One  comment  ask^  if  tbue  are 
special  fmms  to  fill  out  for  the  small 
miner  exemptimr.  The  answer  is  yes  and 
they  are  explained  in  this  secdmr  d  the 
regulatitms. 

Two  ctxnments  asked  wbethw  a 
claimant  vriU  have  a  diance  to  pay  the 
fee  if  turned  down  for  a  small  miner 
exemption  after  August  31, 1993.  The 
statute  requires,  for  all  active  claims  at 
the  time  of  enactment,  either  p^ment  of 
the  rental  Im  or  submission  of  a 
certification  far  the  small  miner 
exemption  by  August  31, 1993.  If  the 
daimant  is  found  not  to  qualify  far  the 
exemption,  there  is  no  i^ovision  in  the 
statute  fm  payment  after  that  date.  If 
there  is  any  doubt  as  to  qualification,  it 
will  be  advisable  for  the  daimant  either 
to  submit  the  certificatiwi  eeriy  enough 
for  any  defects  tube  cured  before 
August  31, 1993,  or  to  pay  the  rrotal  fee. 

One  comment  said  ti^t  the  rule  does 
not  piedsefy  conform  to  the  language  of 
the  Act  pertaining  to  abendonment  of  a 
mining  daim,  beosuse  it  refers  to  a 
“deda^on**  of  abandonment  while  the 
Act  does  not  mention  a  “decfaratlon.” 
The  declaration  of  abandonment  will 
simply  be  formal  notice  by  the 
government  that  abandonment  has  taken 
place  by  the  date  spedfied  in  the  law. 

A  similar  declaration  has  been  used 
over  the  3rears  for  claims  that  are 
abandon^  for  failure  to  moke  proper 
filings  undw  FLPMA,  even  though  no 
“dedaratimi**  language  appears  in  that 
law. 

One  comment  (Rationed  whether  a 
joint-ownerdup  cWm  could  be  dedared 
abandoned  and  void  for  failing  to  pay 
the  fee  when  a  deferment  of  assessment 
work  has  been  denied.  The  answer  is 
yes  because  the  feilure  to  pay  would 


apply  to  all  the  owners  on  record, 
including  cases  of  single  owner  claims. 

One  comment  said  mat  eiqploraticm  or 
production  reporting  should  be  done  on 
the  calendar  year,  as  with  Federal  taxes, 
rather  than  the  assessment  year.  The 
assessment  year  system  was  diosen 
because  mining  is  done  based  on 
assessment  years  imder  the  Mining  Law. 

One  comment  suggested  that  a 
certification  form  be  created  to  help 
claimants  in  their  filings.  Such  a  form 
is  being  created. 

43  CFR  3833^-1 

The  NFS  requested  that  they  be 
notified  concerning  the  status  of  fee 
payments  for  claims  on  NFS  lands,  as 
they  are  notified  of  FLI^fA  filings.  In 
response  to  this  commrat,  paragraph  (e) 
has  been  amended  to  direct  BLM  to 
report  the  status  of  all  claims  on  NFS 
lands  to  NFS. 

43  CFR  3833.2-3 

Faiagraph  (e)  was  added  to  make  it 
clear  that  payment  of  the  rental  fee  for 
claims  locat^  and  recorded  on  or  aft« 
September  1, 1994,  and  on  or  before 
September  30, 1994,  will  serve  as  a 
notice  of  intention  to  hold  for  the 
purpose  of  holding  the  daim  for 
assessment  year  1995.  No  further 
FLFMA  filing  will  be  required  for  such 
claims  by  the  December  30, 1995,  filing 
deadline. 

One  comment  stated  that  this  section 
was  unnecessary  because  it  restates 
existing  law.  The  new  addition  does  not 
restate  existing  law,  but  rather  explains 
the  effect  of  the  new  statute  on  existing 
law. 

43  CFR  3833.4 

Paragraph  (a)(l)(i)  was  reworked  for 
clarity  and  includes  new  language  that 
makes  it  dear  that  feilure  of  a  qualified 
small  miner  to  make  required 
assessment  work  filings  results  in 
abandonment  of  the  claim.  Paragraph 

(a) (2)  was  amended  to  make  it  clear  that 
failure  to  file  the  cmtification  as 
specified  is  likewise  an  abandonment. 
One  comment  pointed  cnit  that  a 
December  2, 1988,  final  rule  (53  FR 
48876)  apparently  inadvertently 
removed  language  that  provided  that 
failure  to  provide  the  complete 
information  required  undn  section 
3833.2-4  (a)  and  (b)  is  a  curable  defect. 
Section  3833.4(b)  has  been  amended  to 
correct  this  omission.  Tlxis  amendment 
does  not  negate  the  responsibility  of  the 
claim  holder  to  make  timely  FIi%fA 
filings. 

One  comment  stated  that  paragraph 

(b)  amounted  to  an  abandonment  of 
interest  by  BLM  in  verifying  that  the 
small  miner  exemption  is  justified.  This 


paragraph  merely  provides  for  a  30-day 
period  ror  a  claimimt  to  complete  a 
timely  but  unintentionally  insufftcient 
filing.  Such  a  failure  to  provide 
complete  infmmation  fw  the 
certification  filing  for  the  small  miner 
exemption  within  this  30-day  period 
will  reinstate  the  claimant’s  obligaticm 
to  pay  the  rental  fee.  Failure  to  pay  the 
rental  fee  on  time  constitutes 
abandonment.  For  all  other  requisite 
filings,  a  failure  to  provide  the  missing 
information  within  this  time  period  wiU 
constitute  abendonmmit  for  failure  to 
make  a  complete  annual  filing  as 
required  by  FLPMA. 

One  comment  stated  that  when 
mistakes  are  found  in  rental  fee 
documents  by  BLM  that  could  cause  an 
inadequate  amount  of  fees  to  be 
submitted.  BLM  should  allow  claimants 
to  cmrect  the  deficiency  within  30  days 
after  a  notice  of  such  a  mistake  is  sent 
by  BLM  of  the  mistake  allowing  30  days 
to  comply.  If  a  small  miner  certificatum 
filing  is  submitted  by  the  August  31, 
1993,  deadline,  and  errors  are  foxmd  in 
the  submission,  the  authorized  office 
will  allow  a  grace  period  of  30  days  after 
receipt  of  notification  firom  BLM. 
However,  there  is  no  grace  period  after 
August  31. 1993,  fcur  payment  of  rental 
fees  for  claims  existing  on  the  date  of 
the  Act  or  located  during  the  first 
assessment  year. 

43  CFR  3833.5 

Paragraph  (d)  has  been  amended  to 
require  BLM  to  look  only  to  official 
recordation  files  for  ownership 
information  when  serving  process  in 
contest  proceedings.  This  puts  the 
burden  on  the  owners  to  keep  BLM 
informed  of  ownership  changes  as 
provided  in  secticm  3833.3. 

43  CFR  3850.0-9 

Three  comments  challenged  the 
finding  that  it  takes  the  public  eight 
minutes  per  response  to  comply  with 
assessment  work.  *11x6  public  reporting 
burden  estimate  described  in  paragraph 
(b)  of  this  section  does  not  refer  to  the 
time  it  takes  a  claim  holder  to  compile 
assessment.  The  time  estimate  refers  to 
the  time  it  may  take  the  public  to  file 
for  a  deferment  as  described  in  section 
3852.2.  The  informatitm  collection  was 
approved  by  the  Office  of  Management 
and  Budget  and  comments  should  be 
forward^  to  the  Information  Collection 
Officer  at  the  address  indicated. 

43  CFR  3851.1 

One  comment  asked  whether 
assessment  work  on  one  claim  could 
also  apply  to  contiguous  claims  if  the 
work  benefits  all  claims.  Yes,  and  in 
addition,  this  final  rule  makes  no 
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change  in  how  assessment  work  is 
accomplished  for  those  claimants  who 
qualify  as  small  miners  and  are  required 
to  file  an  annual  assessment  affidavit. 

One  comment  asked  whether 
claimants  will  be  required  to  do 
assessment  work  in  States  that  require  it 
as  well  as  pay  the  fee.  The  answer  is  yes 
for  those  States  that  require  assessment 
work.  The  clcdmant  should  check  with 
the  State  for  the  requirements  of  State 
law. 

A  comment  suggested  that  the 
regulatory  language  stating  that  claims 
on  which  work  is  done  as  a  group  are 
required  to  be  contiguous  should  be 
changed  because  recent  court  decisions 
held  that  such  group  work  claims  need 
not  be  contiguous.  See  Powell  v.  Atlas 
Corp.,  615  P.2d  1225, 1228  (Utah  1980). 
Paragraph  (c)  has  been  amended  to 
remove  reference  to  “contiguous” 
claims  and  instead  insert  the  phase 
“covers  the  same  mineral  deposit.” 

43  CFR  3851.3 

Paragraph  (b)  was  amended  to  make  it 
clear  that  failure  to  perform  assessment 
work  causes  the  mineral  estate  to  revert 
to  the  public  domain  and  remain  open 
to  location,  absent  a  mineral 
withdrawal.  Paragraph  (c)  was  amended 
to  make  it  clear  that  the  $550  oil  shale 
fee  is  an  annual  fee. 

43  CFR  3851.5 

Paragraph  (a)  was  added  to  include  a 
reference  to  the  rental  fee  for 
completeness.  Paragraph  (b)  was 
amended  to  make  reference  t6  mill  sites 
and  the  payment  of  the  rental  fee,  and 
to  clarify  when  the  rental  fee  is  payable 
if  the  final  certificate  is  canceled.  The 
section  heis  also  been  amended  to  make 
clear  when  mineral  entry  is  allowed  in 
cases  where  patent  is  applied  for. 

43  CFR  3852.1 

Paragraph  (b)  was  transferred  to 
3833.1-7^  and  amended  to  refer  to 
exemption  fi‘om  the  rental  fee 
requirement.  A  comment  requested  a 
clarification  of  the  phrase  “*  *  *  or  the 
claimant  has  otherwise  been  denied 
access  to  his  mining  claims  or  sites 
*  *  *”.  The  comment  also  requested  a 
further  clarification  of  what  proof  would 
be  required  to  document  a  tAing  or 
access  exemption.  Denial  of  access 
means  that  BLM,  in  consultation  with 
NPS,  has  determined  as  reasonable  the 
claimant’s  assertion  that  he  has  been 
denied  the  ability  to  operate  on  his 
claims.  This  would  include  situations 
where  the  NPS  has  permanently  denied 
authorization  to  the  claimant  to  exercise 
rights  to  the  mining  claim.  Concerning 
the  forms  of  exemption  proofs  that 
would  be  acceptable,  these  would 


include  copies  of  declarations  of 
taking,  or  NPS  letters  that  state  the 
denim  of  access,  or  any  other  judicial  or 
administrative  order.  A  declaration  by 
the  claimant  alone  will  not  be 
acceptable.  When  a  claim  holder  has 
been  denied  access  to  his/her  mining 
claims  by  the  NPS,  the  claim  holder  is 
not  req\iired  first  to  obtain  a  deferment 
of  assessment  work  from  BLM  pursuant 
to  43  CFR  part  3852  in  order  to  be 
exempt  from  the  rental  fee  r^uirement. 

The  principal  author  of  this  final  rule 
is  Roger  A.  Haskins,  Division  of  Mineral 
Resources,  Nevada  State  Office,  with 
assistance  from  Frank  Bruno,  Division 
of  Solid  Minerals,  and  from  the  Division 
of  Legislation  and  Regulatory 
Management,  BLM,  Washington  Office, 
and  the  Office  of  the  Solicitor, 
Department  of  the  Interior. 

It  has  been  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  that  no 
detailed  statement  pursuant  to  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C))  is  required.  The  BLM  has 
determine  that  this  rule  is  categorically 
excluded  fr'om  further  environmental 
review  pursuant  to  516  Departmental 
Manual,  chapter  2,  appendix  1,  item 
1.10,  and  that  the  rule  will  not 
significantly  affect  the  10  criteria  for 
exceptions  listed  in  516  DM  2,  appendix 
2.  Piirsuant  to  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  environmental  policies 
and  procedures  of  the  Department  of  the 
Interior,  “categorical  exclusions”  means 
a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  fmmd 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
in^ct  statement  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order 
12291.  A  major  rule  is  any  regulation 
that  is  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  It  is  likely  that  some 
percentage  of  mining  claims  will  be 
abandoned  because  of  the  rental  fee 


requirement,  but  it  is  very  difficult  to 
identify  a  number.  The  $100  rental  fee 
would  be  paid  on  top  of  expenditures 
for  mining  activity.  A  large  company 
with  the  capacity  to  pay  ffie  fee  may  be 
reluctant  to  do  so  if  it  holds  many 
speculative  claims.  Deciding  factors 
would  be  the  marginal  nature  of  the 
operations  and  the  speculative  value  of 
the  claims.  Because  it  is  currently  easy 
to  hold  a  mining  claim  for  speculative 
pmposes,  we  may  see  claims  in  this 
category  abandoned,  since  it  will  no 
longer  as  attractive  to  hold  them. 

Most  claims  with  good  production  or 
exploration  prospects  would  likely  be 
held.  Dropping  the  others  should 
produce  little  negative  economic  effect. 

It  is  likely  that  the  rental  fee  will  result 
in  a  lower  level  of  exploration  activity, 
but  it  is  not  likely  that  this  will  have  a 
significant  economic  effect,  because  tiie 
fee  is  nominal  for  a  claim  with  good 
exploration  prospects. 

The  Department  also  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  niimber 
of  small  entities  under  the  Regulatory 
Flexibility  (Act  ( 5  U.S.C.  601  et  s^.). 
The  fee  may  represent  an  economic 
consideration  for  a  small,  marginal 
operation  that  does  not  quality  for  an 
exemption  under  the  rule.  However, 
most  small  operations  would  qualify.  A 
small  entity  ffiat  holds  a  valuable 
mining  claim  will  not  be  deterred  by  the 
annual  fee,  and  many  of  them  will 
qualify  for  an  exemption. 

As  required  by  Executive  Order 
12630,  the  Department  of  the  Interior 
has  determine  that  the  rule  would  not 
cause  a  taking  of  private  property.  'The 
rule  will  have  no  effect  on  private 
properfy  rights. 

Tne  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  regulations  meet  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  ^ecutive  Order  12778. 

The  provisions  for  collection  of 
information  contained  at  43  CFR  parts 
3730,  3820,  3833  and  3850  have 
pre\iously  been  approved  by  the  Office 
of  Management  and  Budget  and 
assigned  clearance  numl^rs  1004-0114, 
1004-0104,'and  1004-0110,  and 
subsequently  consolidated  in  1004- 
0114,  with  minor  revisions. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  8 
minutes  (0.125  hours)  per  response, 
including  time  for  gathering  and 
maintaining  the  data  needed,  and 
reviewing  and  completing  the  collection 
of  information.  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden, 
should  be  sent  to  the  Division  of 
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Informaticm  Resources  Management, 
BLM  (783),  1849  C  Street  NW.. 
Washington,  DC  20240;  and  the  Office 
of  Information  and  Regulatory  Affiurs, 
Office  of  Management  and  Budget, 
Paperwork  Reductiem  Pro)ect  (1004- 
0114, 1004-0104.  Of  1004-0110), 
Washingtem,  DC  20503. 

List  of  Subjects 
43  CFR  Part  3730 

Administrative  practice  and 
procedure.  Mines.  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

43  CFR  Pari  3820 

Mines.  Monuments  and  memorials. 
National  forests.  National  parks.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds.  Wilderness  areas. 

43  CFR  Part  3830 

Mineral  royalties.  Mines,  Public 
lands-minwal  resources.  Reporting  and 
recordkeeping  requirements. 

43  CFR  3850 

Assessment  work.  Mines,  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Under  the  authority  of  the  Act  of 
October  5, 1992  (Pub.  L.  102-381, 106 
Stat.  1374, 1378-79);  the  Energy  Policy 
Act  of  1992  (Pub.  L.  102-486, 106  Stat. 
2776);  sections  441  and  2478  of  the 
Revised  Statutes,  as  amended,  (43 
U.S.C.  1457  and  1201);  sections  2319, 
2322,  and  2324  of  the  Revised  Statutes, 
as  amended  (30  U.S.C.  22, 26,  and  28- 
28e),  and  section  310  of  the  Federal 
Land  Policy  and  Management  Act  of 
1376,  as  amended  (43  U.S.C  1740); 
parts  3730,  3820  and  3850,  &cups  3700 
and  3800,  Subchapter  C,  clxapter  12  of 
title  43  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

Dated;  June  25, 1993. 

John  D.  Leaky, 

Solicitor. 

PART  3730— PUBLIC  LAW  359;  MINING 
IN  POWER  SITE  WITHDRAWALS; 
GENERAL 

1.  The  authority  citation  for  part  3730 
is  added  to  read  as  follows: 

Authority:  69  Stat  681, 30  U.S.C  621-625; 
43  U.S.C  1701  et  seq.;  106  SUt.  1374, 1378- 
1379. 

Subpart  3730—Public  Law  359;  Mining 
in  Power  Site  Withdrawala:  General 

2.  Section  3730.0-1  is  revised  to  read 
as  follows: 


13730.0-1  Purpose;  lands  open. 

The  purpose  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11, 

1955  (“Act”)  is  to  permit  the  mining, 
development,  and  utilization  of  the 
mineral  resources  of  all  public  lands 
withdrawn  at  reserved  ^  power 
development  and  other  purposes,  except 
for  lands  that: 

(a)  Are  included  in  any  project 
operating  or  b^g  constructed  under  a 
license  or  permit  issued  imder  the 
Federal  Power  Act  or  other  act  of 
Confess;  or 

(bj  Are  under  examination  and  survey 
by  a  prospective  licensee  of  the  Federal 
Energy  Regulatory  Commission  under 
an  uncancelled  preliminary  permit 
which  has  not  bmn  renewed  more  than 
once. 

3.  Section  3730.0-3  is  revised  to  read 
as  follows: 

13730.0-3  Authority. 

The  authority  for  the  regulaticms  in 
this  part  is  the  Act  of  August  11, 1055 
(69  Stat.  681,  30  U.S.C  621-625), 
section  314  of  the  Act  of  October  21, 
1976  (90  Stat.  2769, 43  U.S.C  1744), 
and  Public  Law  102-381,  October  5, 
1992  (106  Stat.  1374, 1378-1379). 

4.  Section  3730.0-9  is  added  to  read 
as  follows: 

f  3730.0-9  Information  collectloru 

(a)  The  collections  of  information 
contained  in  subpart  3730  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1004- 
0110  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
be  used  to  allow  the  authorized  officer 
to  determine  whether  a  mining  claimant 
is  qualified  to  hold  a  mining  claim  or 
site  for  the  exploration,  development, 
and  utilization  of  minerals  on  all  public 
lands  that  are  withdrawn  for  power 
development.  The  information  collected 
will  be  used  to  make  this  determination. 
A  response  is  required  to  obtain  a 
benefit  in  accordance  with  the  Act  of 
August  11, 1955  (Pub.  L.  84-359,  30 
U.S.C  621-625),  section  314  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (43  U.S.C 
1744),  and  ffie  Act  of  October  5, 1992 
(Pub.  L.  102-381, 106  Stat  1374, 1378- 
1379). 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 


information,  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (783), 
Bureau  of  Land  Management,  1849  C 
St.,  NW,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0114,  Washington,  DC  20503. 

SubpMt3734 — Location  and 

Aaaaaamant  Work 

5.  Section  3734.1  is  amended  by 
removing  paragraph  (d)  and  revisfog 
paragraphs  (a)  and  (c)  to  read  as  follows: 

f  3734.1  Owner  of  cMm  to  file  notice  of 
location  and  aaeeeement  work. 

(a)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  (a)  and  (b),  shall  file  a  notice  or 
certificate  of  location  or  notice  of 
transfer  of  interest  with  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  pursuant  to  §§3833.1, 
3833.3,  3833.4,  and  3833.5  of  this  title, 
and  pay  the  rental  fees  required  by  the 
Act  of  October  5. 1992  (Pub.  L.  102-381, 
106  Stat.  1374, 1378-1379).  The 
document  shall  be  marked  by  the  owner 
that  it  is  being  filed  pmsuant  to  the  Act 
of  August  11, 1955,  the  Act  of  April  8, 
1948,  or  both,  as  prescribed  by 
§  3833.5(c)  of  this  title. 

*  #  •  *  • 

(c)  The  owner  of  any  unpatented 
mining  claim,  mill  site,  or  tunnel  site 
located  on  land  described  in  §  3730.0- 
1  shall  perform  and  record  annual 
assessment  work  or  pay  an  annual  rental 
fee  of  $100  per  unpatented  mining 
claim,  mill  site,  or  tunnel  site  in  lieu  of 
the  annual  assessmmt  work  or  Notice  of 
Intent  to  Hold,  pursuant  to  subpart  3833 
of  this  title. 

PART  3820— AREAS  SUBJECT  TO 
SPECIAL  MINING  LAWS 

6.  The  authority  citation  for  part  3820 
is  added  to  read  as  follows: 

Authority:  62  Stat  162;  48  U.S.C.  364a- 
364c;  16  U.S.C  482a;  25  U.S.C  461-479;  16 
U.S.C  251-255;  16  U.S.C  447;  49  Stat  1817; 
16  U.S.C  450z;  50  Stat  1827;  16  U.S£.  460y; 
42  U.S.C  4332;  30  U.S.C  22  et  seq. 

Subpart  3821—0  and  C  Lands 

7.  Section  3821.0-3  is  added  to  read 
as  follows: 

§3821.0-3  Authority. 

The  authorities  for  the  regulations  in 
this  subpart  are  the  Act  of  April  8, 1948 
(62  Stat.  162),  section  314  of  the  Act  of 
October  21, 1976  (90  Stat  2769),  and 
Public  Law  102-381,  October  5, 1992 
(106  Stat.  1374, 1378-1379). 
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8.  Section  3821.2  is  revised  to  read  as 
follows: 

13821.2  Requir«m«nts  for  nUng  notIcM  of 
locations  of  ciaiina;  daserlptiona. 

The  owner  of  any  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located  on 
land  described  in  §  3821.1  shall  file  a 
notice  or  certificate  of  location  or  notice 
of  transfer  of  interest  with  the  proper 
State  Office  of  the  BLM  pursuant  to 
§§  3833.1,  3833.3,  3833.4,  and  3833.5  of 
this  title  and  pay  the  rental  fees  required 
by  the  Act  of  October  5, 1992  (Pub.  L. 
102-381, 106  Stat.  1374, 1378-1379). 
The  document  shall  be  marked  by  the 
owner  as  being  filed  under  the  Act  of 
April  8. 1948  (62  Stat.  162). 

9.  Section  3821.3  is  revised  to  read  as 
follows; 

1 3821.3  Requirement  for  fUing  statements 
of  aaasasment  work. 

The  owner  of  an  unpatented  mining 
claim,  mill  site,  or  tunnel  site  located 
upon  O  and  C  lands  shall  perform  and 
record  proof  of  annual  assessment  work, 
or  pay  an  annual  rental  fee  of  $100  per 
unpatented  mining  claim,  mill  site,  or 
tunnel  site,  pursuant  to  subpart  3833  of 
this  title. 

PART  3830--LOCATION  OF  MINING 
CLAIMS 

10.  The  authority  citation  for  part 
3830  is  revised  to  read  as  follows: 

Authority:  30  U.S.C  22,  secs.  2319  and 
2478  RS.,  as  amended  (43  U.S.C.  1201),  31 
U.S.C  9701, 16  U.S.C.  1901, 1907;  43  U.S.C. 
1734, 1740, 1744.  and  1782;  106  Stat.  1374, 
1378-1379. 

11.  Subpart  3833  is  amended  by 
removing  the  note  at  the  beginning  of 
the  subpart  and  by  revising  the  subpart 
heading  to  read  as  follows: 

Subpart  3833 — Recordation  of  Mining 
Claims,  Mill  Sites,  and  Tunnel  Sites 
and  Payment  of  Service  Charges;  and 
Payment  of  Rental  Feet 

12.  Section  3833.0-1  is  amended  by 
redesignating  paragraphs  (c)  and  (d)  as 
paragraphs  (d)  and  (e),  respectively,  by 
adding  in  newly  designate  paragraph 

(e),  immediately  following  the  word 
“Act”  the  parenthetical  acronym 
“(FLPMA)”,  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§^3.&-1  Purpose. 

•  *  «  *  * 

(c)  The  payment  in  the  same  office  of 
an  annual  rental  fee,  if  required,  for 
each  mining  claim,  mill  site,  or  tunnel 
site  held  by  the  claimant; 

*  »  *  •  • 

13.  Section  3833.0-3  is  amended  by 
adding  after  “43  U.S.C.  2"  in  paragraph 


(b)  the  citations;  “,  43  U.S.C.  1212,  and 
43  U.S.C.  1457,“  by  revising  paragraph 
(a);  and  by  adding  paragraphs  (e)  and  (f) 
to  read  as  follows: 

f3833.P-3  Authority. 

(a)  Sections  314(a)  and  (b)  of  FLPMA 
(43  U.S.C  1744)  require  the  recordation 
of  the  notice  or  certificate  of  location  of 
unpatented  mining  claims,  mill  sites, 
and  tunnel  sites,  and  the  filing  of 
affidavits  of  assessment  work 
performed,  notices  of  intent  to  hold,  or 
detailed  reports  for  each  unpatented 
mining  claim,  mill  site,  and  tunnel  site, 
in  the  proper  BLM  office  within 
specified  time  periods.  Section  314(c)  of 
FLPMA  provides  that  a  failure  to  record 
the  required  documents  within  the  time 
limits  imposed  by  the  statute  constitutes 
a  conclusive  abandonment  of  the 
mining  claim,  mill  site,  or  tunnel  site, 
which  shall  be  void. 

*  •  •  •  * 

(e)  The  Act  of  October  5, 1992  (Pub. 

L.  102-381,  106  Stat.  1374, 1378-1379), 
requires  an  annual  rental  fee  of  $100  to 
be  paid  to  the  proper  office  of  the 
Bureau  of  Land  Management  for  each 
non-exempt  mining  claim,  mill  site,  or 
tunnel  site  located  or  held  imder  section 
314Cb)  of  FLPMA  for  the  assessment 
years  ending  in  1993  and  1994.  With 
certain  exceptions,  this  rental  fee  is  in 
lieu  of  the  requirement  to  perform  and 
record  annual  assessment  work  under 
30  U.S.C.  2B-2Be  and  section  314(a)(1) 
of  FLPMA.  Failure  to  pay  the  fee  within 
the  time  limits  prescribed  by  the  Act  of 
October  5. 1992,  constitutes  a  statutory 
abandonment  of  the  non-exempt  mining 
claim,  mill  site,  or  timnel  site,  which 
shall  thereupon  be  void.  Provisions 
relating  to  rental  fee  and  exceptions  are 
contained  in  §§3833.(>-3(f),  3833.1-5, 
3833.1-6,  and  3833.1-7. 

(f)  Section  2511(e)(2)  of  the  Energy 
Policy  Act  of  1992  (Pub.  L.  102^86, 106 
Stat.  2776),  requires  oil  shale  claim 
holders  to  pay  an  annual  fee  of  $550  per 
oil  shale  claim,  notwithstanding  any 
other  provision  of  law.  including  the 
Act  of  October  5, 1992.  This 
requirement  supersedes  the  fee 
requirements  of  the  Act  of  October  5, 
1992,  insofar  as  they  relate  to  oil  shale 
claims. 

14.' Section  3833.0-5  is  amended  by 
revising  paragraphs  (a),  (g),  (m),  and  (o), 
adding  two  sentences  to  the  end  of  the 
concluding  text  of  paragraph  (p),  and 
adding  paragraphs  (t).  (u),  (v),  and  (w) 
to  read  as  follows: 

§3833.0-5  Deftnitions. 

•  «  •  *  * 


(a)  FLPMA  means  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended  (43  U.S.C  1701)  et  seq.). 

*  •  •  «  * 

(g)  Proper  BLM  office  means  the 
Bureau  of  Land  Management  State 
Office  listed  in  §  1821.2-l(d)  of  this 
title,  and,  in  Alaska,  the  Fairbanks  BLM 
Office,  having  jurisdiction  over  the  area 
in  which  the  claims  or  sites  are  located. 

*  •  •  •  • 

(m)  File  or  filed  means  being  received 
and  date  stamped  by  the  proper  BLM 
office.  For  the  purposes  of  complying 
with  §  3833.2,  a  filing  is  timely  if  the 
required  affidavit  of  assessment  work  or 
notice  of  intent  to  hold  is  received 
within  the  time  period  prescribed  by 
law,  or  if  mailed  to  the  proper  BLM 
office,  is  in  an  envelope  clearly 
postmarked  by  the  United  States  Postal 
Service  within  the  period  prescribed  by 
law  and  received  by  the  proper  BLM 
office  within  15  calendar  days 
subsequent  to  such  period.  This  15  day 
period  does  not  apply  to  filings  made 
pursuant  to  §§3833.1-2,  3833.1-5,  or 
3833.1-7.  (See  §  1821.2-2(e)  of  this  title 
if  the  last  day  falls  on  a  day  the  office 
is  closed). 

*  *  •  •  * 

(o)  Filing  year  means  the  time  period 
during  which  documents  and  fees  are 
required  to  be  provided  to  the  proper 
BLM  office.  The  time  periods  set  forth 
in  each  statue  are  as  follows: 

(1)  Except  for  filing  by  a  small  miner 
qualifying  for  an  exemption  under 

§  3833.1-7(d),  filings  under  FLPMA  that 
would  have  been  due  on  or  before 
December  30, 1993,  and  December  30, 
1994,  are  waived  effective  January  1, 
1993,  and  so  long  thereafter  as  the  Act 
of  October  5. 1992,  is  in  effect.  The 
annual  filing  for  each  claim  or  site 
required  for  the  assessment  year  ending 
on  September  1. 1992,  shall  be  filed 
with  the  proper  BLM  office  on  or  before 
December  30, 1992. 

(2)  Filings  under  the  Act  of  October  5, 
1992,  shall  be  made  by  August  31, 1993, 
except  for  new  claims  located  after 
August  31, 1993. 

(p) *  •  * 

*  *  •  An  amendment  to  a  notice  or 
certificate  of  location  shall  not  be  used 
to  effect  a  transfer  of  ownership  of 
interest  or  to  add  owners.  Such  transfers 
or  additions  shall  only  be  filed  with  the 
proper  State  Office  of  the  BLM  pursuant 
to  §3833.3. 

***** 

(t)  Rental  fee  means  the  fee  required 
by  the  Act  of  October  5, 1992  (Public 
Law  102-381, 106  Stat.  1374, 1378- 
1379),  which  is  paid  to  hold  a  mining 
claim,  mill  site,  or  tunnel  site.  The 
rental  fee  is  in  lieu  of  the  requirements 
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for  performing  assessment  work  under 
30  U.S.C.  28-28e  and  for  filing  an 
annual  affidavit  of  labor  or  Notice  of 
Intent  to  Hold  with  the  proper  State 
Office  of  the  Bureau  of  Land 
Management  under  section  314  (a)  and 

(c)  of  FLPMA  and  $  3833.2.  Under 
certain  conditions,  a  small  miner  may 
be  exempt  firom  the  rental  fee 
requirement,  or  a  claimant  may  be 
granted  a  deferment  of  assessment  work 
pursuant  to  subpart  3852  of  this  title. 

The  rental  fee  requirements  will  expire 
on  September  30. 1994.  The  rental  fee 
requirements  and  exceptions  are 
governed  by  §§  3833.1-5,  3833.1-6,  and 
3833.1-7. 

(u)  Small  miner  means  a  claimant/ 
owner  of  a  mining  claim(s),  that  meets 
the  requirements  of  §§  3833.1-6  and 
3833.1-7. 

(v)  Nonrefundable  means  non* 
returnable  as  follows: 

(1)  Service  charges  are  not  returnable 
after  the  document  received  has  been 
docketed  and/or  serialized. 

(2)  Rental  fees  are  not  returnable 
unless  the  mining  claim  or  site  has  been 
determined,  as  of  the  date  the  fees  were 
paid,  to  be  null  and  void  ab  initio  or 
abandoned  and  void  by  operation  of 
law. 

(w)  Age  of  discretion  means  that  age 
at  which,  pursuant  to  State  law,  an 
individual  is  legally  entitled  to  manage 
his  or  her  own  affairs,  and  to  enjoy  civic 
rights. 

15.  Section  3833.0-9  is  added  to  read: 

{3833.0-9  Information  coliection. 

(a)  The  collections  of  information 
contained  in  subpart  3833  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1004- 
0114.  Tbe  information  will  be  used  to 
allow  BLM  to  record  mining  claims, 
mill  sites,  and  tunnel  sites;  to  maintain 
ownership  records  to  those  claims  and 
sites;  to  determine  the  geographic 
location  of  the  claims  and  sites  recorded 
for  proper  land  management  purposes; 
and  to  determine  which  claims  and  sites 
are  being  held  by  their  owner(s)  xmder 
applicable  Federal  statute.  A  response  is 
required  to  obtain  a  benefit  in 
accordance  with  section  314  of  FLPMA. 
as  amended,  and  the  Act  of  October  5, 
1992  (Pub.  L.  102-381, 106  Stat.  1374, 
1378-1379). 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  8 
minutes  per  response,  including  time 
for  reviewing  instructions,  sear^ing 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 


other  aspect  of  this  collection  of 
information  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (783). 

Bureau  of  Land  Management,  1849  C  St. 
NW..  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0114,  Washington,  DC  20503. 

{3833.1  [Amended] 

16.  Section  3833.1-1  is  amended  by 
replacing  the  term  “the  Act”  wherever 
it  appears  in  paragraph  (a)  with  the 
acronym  “FLPMA”. 

{3833.1-2  [Amended] 

17.  Section  3833.1-2(a)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

(a)  *  *  *  (See  §  3734.1(a)  of  this  title 
for  mining  claims  and  sites  filed  under 
Pub.  L.  84-359  (69  Stat.  681)  and 
§  3821.2  of  this  title  for  mining  claims 
and  sites  filed  on  O  and  C  lands). 
***** 

18.  Section  3833.1-3  is  revised  to  read 
as  follows: 

{3833.1-3  Service  chargee  and  rental 
fees;  form  of  remittence. 

(a)  All  service  charges  and  rental  fees 
shall  be  payable  by  United  States 
currency,  postal  money  order,  or 
negotiable  instrument  payable  in  United 
States  currency  and  shall  be  made 
payable  to  the  Department  of  the 
Interior-Bureau  of  Land  Management,  or 
by  a  valid  credit  card  acceptable  to  the 
Bureau  of  Land  Management. 

(b) (1)  Filings  submitted  pursuant  to 

§  3833.1-2  that  are  not  accompanied  by 
full  payment  of  the  rental  fees  required 
by  §  3833.1-5  will  be  processed 
pursuant  to  paragraph  (b)(3)  of  this 
section.  Filings  for  which  the  required 
rental  fee  is  deficient  after  application  of 
paragraph  (b)(3)  of  this  section  by  the 
authorized  officer  will  be  rejected. 

(2)  Filings  submitted  pursuant  to 
§§  3833.2,  3833.3,  or  3833.1-7,  and 
amended  locations  filed  under  §  3833.0- 
5(p),  that  are  not  accompanied  by  the 
full  payment  of  service  charges  set  forth 
in  §  3833.1-4  shall  be  curable.  Such 
filings  shall  be  noted  as  being  recorded 
on  the  date  received  provided  that  the 
claimant  submits  the  proper  service 
charge  within  30  days  of  receipt  of  a 
deficiency  notice  horn  the  authorized 
officer.  Failure  to  submit  the  proper 
service  charge  shall  cause  the  filing  to 
be  rejected  and  returned  to  the 
claimant/owner. 

(3)  If  a  claimant  fails  to  submit  the 
proper  service  charge  within  30  days  of 
receipt  of  a  deficiency  notice  from  the 
authorized  officer,  the  authorized  officer 
will  apply  the  service  charges  and  rental 


fees  received  to  existing  recorded  filings 
in  ascending  numerical  order  of 
serialization.  Existing  filings  to  which 
no  service  charge  or  rental  fee  could  be 
applied  because  of  the  insufficiency  of 
the  funds  paid  to  the  authorized  officer 
will  be  held  for  rejection  in  the  same 
manner  as  service  charges  pursuant  to 
paragraph  (b)(2)  of  this  section. 

(4)  Banning  on  October  6, 1992, 
notices  of  location  for  new  mining 
claims  or  sites  that  are  filed  with 
insufficient  charges  and  rental  fees  will 
not  be  accepted  and  will  be  retiimed  to 
the  claimant/owner  without  further 
action. 

19.  Section  3833.1-4  is  revised  to  read 
as  follows: 

{3833.1-4  Service  charges. 

(a)  Each  notice  or  certificate  of 
location  of  a  mining  claim,  mill  site,  or 
tunnel  site  filed  for  recordation  shall  be 
accompanied  by  a  non-refundable 
service  charce  of  $10.00. 

(b)  Annual  filings  submitted  pursuant 
to  §  3833.2  shall  be  accompani^  by  a 
nonrefundable  service  charge  of  $5.00 
for  each  mining  claim,  mill  site,  or 
tunnel  site.  A'service  charge  is  not 
required  to  accompany  the  rental  fee 
submitted  in  lieu  of  assessment  work  or 
Notice  of  Intent  to  Hold  as  required  by 
§  3833.1-5  or  the  certified  statement  of 
exemption  required  to  be  filed  by 

§  3833.1-7. 

(c)  Amendments  to  a  previously 
recorded  notice  or  certificate  of  location 
shall  be  accompanied  by  a 
nonrefundable  service  charge  of  $5.00 
for  each  mining  claim,  mill  site,  or 
tunnel  site. 

(d)  Each  transfer  of  interest  document 
filed  pursuant  to  §  3833.3  shall  be 
accompanied  by  a  nonrefundable 
service  charge  of  $5.00  for  each  mining 
claim,  mill  site,  or  tunnel  site  afiected. 

(e)  The  claimant/owner  may  authorize 
the  BLM  to  charge  payment  of  service 
charges  and  rental  fees  to  his  credit  card 
under  §  3833.1-3(a),  by  transmission  of 
a  facsimile  authorization  bearing  the 
signature  of  the  claimant/owner  to  the 
authorized  officer,  or  the  authorized 
officer  may  accept  such  authorization 
telephonically  if  the  identity  of  the 
claimant/owner  is  established  to  the 
satisfaction  of  the  authorized  officer. 

(f)  The  claimant/owner  may  also 
maintain  a  declining  deposit  accormt 
with  the  State  Office  of  the  BLM  where 
the  mining  claims  and  sites  are  recorded 
for  the  payment  of  service  charges  and 
rental  fees.  The  authorized  officer  may 
deduct  the  necessary  service  charges 
and  rental  fees  from  such  account  at  the 
direction  of  the  claimant/owner. 

20.  Section  3833.1-5  is  added  to  read 
as  follows: 
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§3833.1-5  Rental  faM. 

Except  as  provided  in  §§  3833.0-3(f) 
and  3833.1-6,  each  claimant  shall  pay  a 
nonrehindable  rental  fee  of  $100.00  for 
each  mining  claim,  mill  site,  or  tunnel 
site  to  the  proper  BLM  office  for  each 
specified  assessment  year  for  which  the 
claimant  desires  to  hold  the  mining 
claim,  mill  site,  or  timnel  site. 

Claimants  who  completed  assessment 
work  during  the  period  from  September 
1, 1992,  through  October  4. 1992,  shall 
pay  the  rental  fee  for  the  ;^ar  ending 
September  1, 1993.  The  assessment 
years  specified  in  the  Act  of  October  5, 
1992,  l^in  on  September  1, 1992,  and 
Septeml^r  1. 1993.  The  $100  rental  fee 
requirement  does  not  apply  to  oil  shale 
claims.  Instead,  oil  shale  claim  holders 
shall  pay  an  annual  $550  fee  for  each  oil 
shale  claim  as  described  in  section  2511 
of  the  Energy  Policy  Act  of  1992  (Pub. 

L.  102-486, 106  Stat.  2776). 

(a)  Mining  claim  or  site  located  on  or 
after  October  6, 1992,  and  on  or  before 
September  30, 1994,  The  $100.00 
nonrefundable  rental  fee,  for  the 
assessment  year  in  which  the  mining 
claim  or  site  was  located,  shall  be  paid 
for  each  mining  claim,  mill  site,  or 
tuimel  site  at  the  time  of  recording  of 
the  mining  claim,  mill  site,  or  timnel 
site  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2  in  addition  to 
the  service  charge  required  by  §  3833.1- 
4(a). 

(1)  For  all  mining  claims,  mill  sites, 
or  tunnel  sites  located  on  or  before 
August  31, 1993,  and  for  which  the 
notice  of  location  is  filed  in  a  timely 
manner  pursuant  to  section  314(b)  of 
FLPMA  before  August  31, 1993,  the 
$100  rental  fee  for  the  assessment  year 
beginning  on  September  1, 1993,  shall 
be  paid  on  or  betore  August  31, 1993. 

At  the  time  of  payment,  the  claimant/ 
owner  shall  submit  a  list  of  claim  names 
and  BLM  serial  numbers  assigned  to 
each  mining  claim  or  site  for  which  the 
rental  fee  is  being  paid.  The  list  shall 
state  the  assessment  year  to  which  the 
payment  applies. 

(2)  For  all  mining  claims,  mill  sites, 
or  timnel  sites  located  within  the 
assessment  year  beginning  September  1, 
1992,  and  fcxr  which  the  notice  of 
location  is  filed  in  a  timely  manner  in 
the  proper  BLM  Office  pursuant  to 
section  314(b)  of  FLPMA  and  §  3833.1- 
2  after  August  31. 1993,  the  $100  rental 
fee  for  the  assessment  year  beginning 
September  1, 1993,  shdl  be  paid  at  ffie 
time  of  filing  in  addition  to  the 
requirements  of  paragraph  (a)  of  this 
section  and  the  service  ^arge  required 
by  §  3833.1-4(a). 

(3)  For  all  mining  claims,  mill  sites, 
or  tunnel  sites  located  and  recorded  on 
or  after  September  1, 1993,  the  $100 


rental  fee  for  the  assessment  year 
beginning  on  September  1, 1993,  shall 
be  paid  at  the  time  of  recording  in 
addition  to  the  service  charge  required 
by  §  3833.1-4(a). 

(4)  If  the  mining  claim,  mill  site,  or 
tunnel  site  is  located  during  the  period 
beginning  at  noon  on  September  1, 

1994,  and  ending  on  September  30. 

1994,  and  is  recorded  in  a  timely 
manner  pursuant  to  section  314(b)  of 
FLPMA  and  §  3833.1-2,  and  the  date  of 
timely  recording  is  on  or  after  October 
1, 1994,  the  rental  fee  is  required  at  the 
time  of  recording. 

(b)  Mining  cimm  or  site  located  on  or 
before  Octobers,  1992.  A  nonrefundable 
rental  fee  of  $100.00  for  each  mining 
claim,  mill  site,  or  tunnel  site,  shall  be 
paid  on  or  before  August  31, 1993,  for 
each  of  the  assessment  years  beginning 
on  September  1. 1992,  and  September  1. 
1993,  or  a  combined  rental  fee  of  $200. 

At  the  time  of  payment,  the  claimant/ 
owner  shall  submit  a  list  of  claim  names 
and  BLM  serial  numbers  assigned  to 
each  mining  claim  or  site  for  which  the 
rental  fee  is  being  paid.  The  list  shall 
state  the  assessment  years  to  which  the 
payment  applies. 

(c)  There  will  be  no  proration  of  rental 
fees  for  partial  years  of  holding  of 
mining  claims,  mill  sites,  or  tunnel 
sites. 

(d)  A  small  miner  may,  under  certain 
conditions  described  in  §§  3833.1-6  and 
3833.1-7,  perform  assessment  work  and 
file  the  affidavit  of  labor  pursuant  to 

§  3833.2  in  lieu  of  paying  the  rental  fee. 

(e)  A  small  miner  may  elect  to  file  for 
an  exemption  in  one  of  the  two  years 
covered  by  the  law  and  pay  the  rental 
fee  for  the  other  year. 

(f)  The  owner  of  an  oil  shale  claim 
shall  pay  the  required  $550  rental  fee  to 
the  proper  BLM  office  on  or  before 
December  31, 1993,  and  each  December 
31st  thereafter. 

(g)  The  payment  of  the  required  rental 
fee  for  a  mining  claim,  mill  site,  or 
tunnel  site  satisfies  the  requirement  to 
file  a  notice  of  intent  to  hold  pursuant 
to  §3833.2. 

21.  Section  3833.1-6  is  added  to  read 
as  follows: 

§3833.1-6  Rental  fee  exemption 
quatlficatione. 

A  small  miner  may,  under  certain 
conditions  described  in  this  section  and 
in  §  3833.1-7,  perform  the  assessment 
work  required  under  30  U.S.Q  28-28e 
and  record  it  pursuant  to  section  314(a) 
of  FLPMA  and  §  3833.2  in  lieu  of  paying 
the  rental  fee.  Assessment- worii  shall  be 
of  the  nature  described  in  paragraph  (b) 
of  this  section. 

(a)  In  order  to  qualify  for  an 
exemption  from  ffie  rental  fee 


requirements,  a  small  miner  shall  meet 
all  the  following  conditions: 

(1)  The  claimant  shall  hold  10  or 
fewer  mining  claims,  mill  sites,  and 
tunnel  sites,  on  Federal  lands  in  the 
United  States.  For  purposes  of 
determining  the  small  miner  exemption, 
oil  shale  claims  will  not  be  counted 
toward  the  10-claim  limitation  for  the 
small  miner  exemption  to  the  $100 
rental  fee.  A  claimant  who  owns  10  or 
fewer  claims,  mill  sites,  and  tunnel 
sites,  and  otherwise  meets  the 
requirements  of  this  section,  is  not 
precluded  from  paying  the  rental  fee  in 
addition  to  filing  for  a  small  miner 
exemption. 

(2)  Mining  claims  held  by  a  husband 
and  wife,  either  )ointly  or  individually, 
or  their  children  under  the  age  of 
discretion,  shall  be  counted  toward  the 
10-claim  limit 

(3)  Mining  claims  held  in  co- 
ownership,  or  by  an  association  of 
locators,  by  a  pcurtnership,  or  by  a 
corporation  shall  be  counted  toward  the 
10-claim  limit  for  claimants  that  have  an 
interest  in  these  entities. 

(4)  The  mining  claims  shall  be  under: 

(i)  One  or  more  Notices  or  approved 
Plans  of  Operations  pursuant  to 
subparts  3802  or  3809  of  this  title;  or 

(ii)  A  Plan  of  Operations  issued  under 
parts  9  and  228  of  Title  36  of  the  Code 
of  Federal  Regulations  for  National  Park 
System  lands  and  National  Forest 
System  lands  respectively:  or 

(iii)  A  special  use  permit  issued  by  a 
Federal  agency  for  the  mining  or 
removal  of  locatahle  minerals;  or 

(iv)  A  State  or  local  authority  mining 
or  reclamation  permit  if  the  surface 
estate  of  the  mining  claim  is  not  in 
Federal  ownership. 

(5)  The  mining  claims  shall 
collectively  have  less  than  10  acres  of 
unreclaimed  surface  disturbance 
remaining  that  is  caused  by  mining  or 
exploration  operations  covered  by  the 
Notice(s)  or  approved  Plan(s)  of 
Operation,  special  use  permit,  or  State 
or  local  mining  or  reclamation  permit 
since  January  1, 1981. 

(6)  The  mining  claims  shall 
collectively  either  be  producing  or  shall 
be  under  active  exploration,  as  follows: 

(i)  The  claimant  shall  be  producing 
from  the  10  or  fewer  collective  mining 
claims  no  less  than  $1,500,000  and  no 
more  than  $800,000.00  in  gross 
revenues  pm-  year;  or 

(ii)  The  claimemt  shall  be  actively  and 
diligently  performing  exploration  work 
on  the  10  or  fewer  cl^ms  to  disclose, 
expose,  or  otherwise  make  known 
possible  valuable  mineralization. 

(b)  To  qualify  for  the  exploration 
exemption,  the  work  shall  be  of  a 
physical  nature  performed  on  or  for  the 
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benefit  of  the  claims,  and  of  a  nature 
that  would  reouire  a  notice  or  plan  of 
operations  and  lead  to  the  development 
of  the  mineral  property  for  mining 
purposes.  Examples  of  Qualifying 
exploration  work  include,  but  are  not 
limited  to,  drilling,  excavations, 
sampling  (geochemical  or  bulk),  road 
construction  for  development  of  the 
property,  and  ground  geophysical  work 
that  requires  a  plan  of  operations,  a 
notice,  or  a  permit  as  specified  in 
paragraph  (a)(4)  of  this  section. 

22.  S^ion  3833.1-7  is  added  to  read 
as  follows: 

f  3833.1-7  Rllng  requirements  for  rental 
foe  exemptione. 

(a)  The  affidavit  of  assessment  work 
performed  by  a  small  miner  claiming  a 
rental  fee  exemption  shall  be  filed  with 
the  proper  State  Office  of  the  BLM 
pursuant  to  §  3833.2  and  meet  the 
requirements  of  §  3833.2-4. 

(d)  For  mining  claims  located  on  or 
before  October  5. 1992,  to  claim  the 
small  miner’s  exemption,  the  following 
requirements  shall  be  met. 

(1)  For  the  assessment  year  beginning 
September  1, 1992.  The  affidavit  of 
assessment  work  for  the  period  of 
September  1, 1992,  through  September 

1. 1993,  shall  be  filed  on  or  before 
December  30, 1993,  in  the  proper  State 
Office  of  the  BLM.  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  shall  be  filed  in  the  proper 
State  Office  of  the  BLM  on  or  before 
August  31. 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 

(2)  For  the  assessment  year  beginning 
September  1, 1993.  The  affidavit  of 
assessment  work  for  the  period  of 
September  1, 1993,  through  September 

1. 1994,  shall  be  filed  on  or  before 
December  30, 1994,  in  the  proper  State 
Office  of  the  BLM.  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  shall  be  filed  on  or  before 
August  31, 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section. 

(c)  For  mining  claims  located  on  or 
before  October  6, 1992,  and  before 
September  1. 1993,  to  claim  the  small 
miner's  exemption  for  the  year 
beginning  September  1, 1993,  the 
affidavit  of  assessment  work  for  the 
period  of  September  1. 1993,  through 
September  1. 1994,  shall  be  filed  on  or 
before  December  30, 1994,  in  the  proper 
State  Office  of  the  BLM.  The  certified 
statement  required  by  paragraph  (d)  of 
this  section  shall  be  filed  in  the  proper 
State  Office  of  the  BLM  on  or  before 
August  31, 1993,  and  shall  contain  all 
of  the  information  required  in  paragraph 
(d)  of  this  section.  For  exempt  mining 


claims  located  on  or  after  October  6. 

1992,  and  on  or  before  December  31, 

1992,  the  filing  of  the  certified  statement 
in  paragraph  (d)  of  this  section  shall 
satisfy  ffie  requirements  for  filing  or 
notice  of  intent  to  hold  pursuant  to 
§3833.2-5. 

(d)  The  small  miner  shall  file  a 
separate  statement  on  or  before  August 
31, 1993,  supporting  the  claimed 
exemption  for  each  assessment  year  a 
small  miner’s  exemption  is  claimed  (for 
the  year  ending  September  1, 1993,  the 
assessment  affidavit  required  by  FLPMA 
continues  to  be  due  on  December  30, 
1993;  and  for  the  year  ending  September 
1. 1994,  the  assessment  filing  is  due  on 
December  30, 1994),  certified  to  under 
penalty  of  18  U.S.C.  1001.  The  certified 
statement  shall  contain: 

(1)  The  serial  number(s)  or  other 
designation  (s)  assigned  by  the  Federal 
land  management  agency  to  the 
Notice(s),  Plan(s)  of  Operations,  special 
use  permits,  or  the  number(s)  assigned 
by  the  State  or  local  agency  issuing 
mining  or  reclamation  permits  covering 
the  mining  claim  or  claims  for  which 
the  exemption  is  sought. 

(2)  The  claim  names  and  BLM  serial 
numbers  assigned  to  the  mining  claims 
held  by  the  small  miner. 

(3)  A  declaration  that  the  exemption 
for  the  given  assessment  year  that  has 
been  or  is  being  claimed  by  the 
claimant,  claimant’s  spouse,  or  children 
of  claimant  under  the  age  of  discretion, 
or  the  association  of  locators,  or  the 
partnership  of  locators,  or  the 
corporation,  for  the  given  assessment 
year  does  not  exceed  10  claims  in  total. 

(4)  A  declaration  that  specifies  the 
gross  dollar  revenues  horn  the  mineral 
commodities  produced  from  the 
beginning  of  the  assessment  year  by 
commodity,  that  were  produced  from 
the  claimant’s  claims  in  total,  which  are 
by  law  required  to  be  10  or  fewer  in 
number,  or  describes  the  level  of 
exploration  being  performed  to  disclose, 
expose,  or  otherwise  make  known 
possible  valuable  mineralization. 

(i)  For  the  assessment  year  ending 
September  1, 1993,  the  gross  dollar 
revenues  shall  be  calculated  for  the 
period  beginning  on  September  1. 1991, 
and  ending  on  ^ptember  1, 1992. 

(ii)  For  the  assessment  year  ending 
September  1, 1994,  the  gross  dollar 
revenues  shall  be  calculated  for  the 
period  beginning  on  September  1, 1992, 
and  ending  on  ^ptemlrar  1, 1993. 

(5)  A  declaration  that  specifies  that 
the  assessment  work  requirements  have 
been  or  will  be  completed  as  follows: 

(i)  For  the  assessment  year  ending 
September  1, 1993,  the  declaration  shall 
state  that  the  assessment  work  was 
completed  in  that  year. 


(ii)  For  the  assessment  year  ending 
September  1. 1994,  the  declaration  wall 
state  that  the  assessment  work  will  be 
completed  in  that  year. 

(6)  A  declaration  that  the  mining 
claims  collectively  have  less  than  a  total 
of  10  acres  of  unreclaimed  surface 
disturbance  remaining  that  is  caused  by 
the  mining  or  exploration  operation 
covered  by  the  Notice(s)  or  approved 
Plan(s)  of  Operations,  special  use 
permit,  or  State  or  local  mining  or 
reclamation  permit. 

(7)  All  the  owners  of  the  mining 
claim(s)  for  which  an  exemption  is 
claimed  shall  sign  the  certified 
statement. 

(8)  The  certified  statement  shall  be 
notarized. 

(e)  Mining  claims  covered  by  a 
deferment  of  assessment  work  granted 
by  the  authorized  officer  pursuant  to  30 
U.S.C.  28(b)-(e)  and  subpart  3852  of  this 
title  are  exempt  firom  the  payment  of  the 
rental  fee  for  the  assessment  period(s) 
during  which  the  deferment  is  granted. 
The  rental  fee  will  be  required  to  be 
paid  by  August  31, 1993,  if  the 
deferment  expires  on  or  before  that  date. 
The  rental  fee  will  be  required  to  be 
paid  within  30  days  after  the  date  the 
deferment  expires  if  the  expiration 
occurs  on  or  after  September  1, 1993, 
and  on  or  before  September  1, 1994.  The 
claimant  shall  file  evidence  of  a  valid 
deferment  on  or  before  August  31, 1993, 
with  the  proper  BLM  office  in  the 
assessment  year  for  which  the 
deferment  has  been  granted.  The 
evidence  shall  include  a  list  of  mining 
claim  names  and  serial  numbers  for 
which  the  deferment  exemption  is 
sought.  Deferment  exemptions  are 
governed  by  the  following  conditions: 

(1)  If  a  petition  for  a  deferment  of 
assessment  work,  as  required  by 

§  3852.2  of  this  title,  is  filed  with  the 
proper  BLM  office  on  or  before  August 
31, 1993,  for  the  assessment  year 
beginning  on  September  1, 1992,  the 
rental  fee  need  not  be  paid  on  the  claims 
listed  in  the  petition  of  deferment  xmtil 
the  authorized  officer  has  acted  upon 
the  petition. 

(2)  If  the  petition  is  granted,  the 

claims  are  exempt  from  the  rental  fees 
for  that  assessment  year.  At  the 
expiration  of  the  deferment,  if  it  occurs 
after  September  1, 1994,  all  deferred 
assessment  work  shall  be  done  as 
provided  in  §  3852.5  of  this  title.  ^ 

(3)  If  the  petition  for  deferment  is 
denied  by  the  authorized  officer,  the 
rental  fees  that  were  due  on  August  31. 
1993,  must  be  paid  within  30  days  of 
receipt  of  the  decision  of  the  authorized 
officer  denying  the  petition  for 
deferment.  Failure  to  pay  the  rental  fees 
owed  shall  cause  the  claims  contained 
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within  the  petition  to  be  declared 
abandoned  and  void. 

(f)  Mining  claims  for  which  an 
application  for  a  mineral  patent  has 
b^n  filed,  and  the  mineral  entry  has 
been  allowed  by  the  authorized  officer 
pursuant  to  30  U.S.C.  29  and  §  3862.4- 
6  and  3662.5  of  this  title,  are  exempt 
from  the  payment  of  the  rental  fee  for 
the  assessment  years  during  which 
assessment  work  is  not  required 
pursuant  to  $  3851.5  of  this  title; 
however,  no  refund  of  previously 
deposited  rental  fees  will  be  made  to  the 
mineral  patent  ^plicant. 

(g)  vmaer  the  following  circumstances, 
an  exemption  may  be  obtained  firom  the 
payment  of  the  rental  fee  for  mining 
claims  and  sites  located  upon  National 
Park  ^stem  lands: 

(1)  the  claimant  has  received  a 
declaration  of  taking  or  a  notice  of 
intent  to  take  from  the  National  Park 
Service  pursuant  to  sections  6  and  7  of 
the  Act  of  September  28, 1976,  as 
amended  (16  U.S.C.  1905, 1906)  or  the 
Act  of  December  2, 1980,  as  amended 
(16  U.S.C.  3192);  or  the  claimant  has 
otherwise  been  denied  access  by  the 
United  States  to  his/her  mining  claims 
or  sites  on  National  Park  Service  lands. 

(2)  The  claimant  shall  provide  proof 
of  the  above  conditions  for  exemption, 
filed  as  a  certified  statement,  by  August 
31, 1993,  with  the  proper  BLM  office. 

23.  Sertion  3833.2-1  is  amended  by 
adding  in  paragraph  (a)  after  the  date 
“1977,”  the  phrase  “except  as  provided 
under  the  Act  of  October  5, 1992,”  and 
by  revising  paragraph  (e)  to  read  as 
follows: 


assessment  work  in  the  assessment  year 
beginning  on  September  1, 1994,  and 
ending  on  September  1, 1995,  or  to 
make  annual  filings  on  or  before 
December  30, 1995,  pursuant  to 
§§3833.2  and  3851.1. 

(e)  For  mining  claims  and  sites 
located  on  or  after  September  1, 1994, 
and  on  or  before  September  30, 1994, 
and  for  which  the  required  $100  rental 
fee  was  paid  at  the  time  of  recording 
pursuant  to  section  314(b)  of  FLPMA 
and  §  3833.1-2,  payment  of  the  rental 
fee  satisfies  the  requirements  of  §  3833.2 
for  the  1995  year. 

26.  Section  3833.3  is  amended  by 
adding  paragraph  (a)(3)  to  read  as 
follows: 

i  3833.3  Notice  of  transfer  of  interest. 

(a)*  *  * 

(3)  A  copy  of  the  legal  instrument  or 
document  that  operates  under  State  law 
to  transfer  the  interest  in  the  claim  being 
sold,  assigned,  or  otherwise  transferred. 

#  *  *  *  * 

27.  Section  3833.4  is  amended  by 
revising  the  section  heading,  paragraph 

(a)  and  the  first  sentence  of  paragraph 

(b)  to  read  as  follows: 

$3833.4  Fsiiurs  to  fiie  or  pay  rental  fee. 

(a)(1)  The  failure  to  make  annual 
filings  required  by  §§  3833.2-1  and 
3833.2-2  on  or  before  December  30, 
1992,  shall  conclusively  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 
The  failure  to  make  annual  filings 
required  by  §§  3833.2-1  and  3833.2-2 
on  or  before  December  30, 1995,  and 
within  the  time  periods  prescribed 
therein  after  that  date,  shall 
conclusively  constitute  an  abandonment 
of  the  mining  claim,  mill  site,  or  tunnel 
site,  which  shall  be  void.  For  mining 
claims  located  on  or  after  September  1, 
1994,  and  on  or  before  September  30, 
1994,  and  for  which  the  required  rental 
fee  was  paid  at  the  time  of  recording, 
the  failure  to  make  annual  fillings 
required  by  §§  3833.2-1  and  3833.2-2 
on  or  before  December  30, 1996,  and 
within  the  time  prescribed  therein  after 
that  date,  shall  conclusively  constitute 
an  abandonment  of  the  mining  cleiim, 
mill  site,  or  timnel  site,  which  shall  be 
void. 

(i)  Failure  to  file  the  affidavit  of 
assessment  work  required  by  §  3833.1- 
7  (a),  (b),  and  (c)  in  a  timely  manner, 
shall  conclusively  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 

(ii)  Except  for  the  filings  required  on 
or  before  December  30, 1992,  effective 
October  5, 1992,  the  requirements  of 
§§  3833.2-1  through  3833.2-5  are 
modified  by  the  requirements  of  the  Act 


of  October  5, 1992,  and  the  Energy 
Policy  Act,  and  administrated  through 
§§3833.1-5,  3833.1-6,  and  3833.1-7. 

(2)  Failure  to  file  the  notice  or 
certificate  of  location  required  by 
§  3833.1-2(a),  §  3734.1(a),  or  §  3821.2  of 
this  title,  or  to  pay  the  rental  fee 
required  by  §  3833.1-5,  or  file  the 
documents  required  by  §  3833.1-7  (a), 

(b),  or  (c)  within  the  time  periods 
prescribed  therein,  shall  be  deemed 
conclusively  to  constitute  an 
abandonment  of  the  mining  claim,  mill 
site,  or  tunnel  site,  which  shall  be  void. 

(b)  Unintentional  failure  to  file  the 
complete  information  required  in 
§§  3833.1-2(b),  3833.1-7  (d)  and  (e), 
3833.2-4  (a),  3833.2-4(b),  3833.2-5(c), 
and  3833.3,  when  the  document  is 
otherwise  filed  on  time,  shall  not  be 
deemed  conclusively  to  constitute  an 
abandonment  of  the  claim  or  site,  but 
such  information  shall  be  filed  within 
30  days  of  receipt  of  a  notice  from  the 
authorized  officer  calling  for  such 
information.  *  *  • 
***** 

28.  Section  3833.5  is  amended  by 
revising  paragraph  (b)  and  the  first  and 
last  sentences  of  paragraphs  (d)  to  read 
as  follows: 

§  3833.5  Effect  of  recording  and  filing. 
***** 

(b)  Compliance  with  the  requirements 
of  this  subpart  shall  be  in  addition  to 
and  not  a  substitute  for  compliance  with 
the  other  requirements  of  Groups  3700 
and  3800  of  this  title,  and  with  laws  and 
regulations  issued  by  any  State  or  other 
authority  relating  to  locating,  recording, 
and  maintenance  of  mining  claims,  mill 
sites,  and  tunnel  sites  located,  held,  and 
maintained  upon  the  public  lands  of  the 
United  States. 

***** 

(d)  In  the  case  of  any  action  or  contest 
initiated  by  the  United  States  affecting 
an  unpatented  mining  claim,  mill,  or 
tunnel  site,  only  those  owners  who  have 
recorded  their  claim  or  site  pursuant  to 
§  3833.1-2  and  filed  a  notice  of  transfer 
of  interest  pursuant  to  §  3833.3  shall  be 
considered  by  the  United  States  as 
parties  whose  rights  are  afiected  by  such 
action  or  contest  and  shall  be  personally 
notified  and  served  by  certified  mail 
sent  to  their  last  address  of  record. 

*  *  *  The  provisions  of  this  subpart 
shall  not  be  applicable  to  procedures  for 
public  notice  required  under  part  3860 
of  this  title  with  respect  to  mineral 
patent  applications. 
***** 

PART  3850— ASSESSMENT  WORK 

29.  The  authority  citation  for  part 
3850  is  revised  to  read  as  follows: 


$  3833.2-1  National  Park  Syatam  lands. 
***** 

(e)  The  authorized  officer  will  forward 
copies  of  annual  filings  on,  and  will 
periodically  provide  the  status  of, 
mining  claims,  mill  sites,  and  tunnel 
sites  located  within  a  unit  of  the 
National  Park  System  to  the  proper 
National  Park  Service  office. 

$3833.2-2  [Amendad] 

24.  Section  3833.2-2  is  amended  by  • 
adding  in  the  introductory  paragraph 
after  the  word  “System”  the  phrase, 
“except  as  provided  in  §§  3833.1-5 
through  3833.1-7,”. 

25.  Section  3833.2-3  is  amended  by 
revising  the  section  heading  and  adding 
new  paragraphs  (d)  and  (e)  to  read  as 
follows: 

$3833.2-3  Consistsncy  between  the 
Federal  Land  Policy  and  Management  Act, 
the  General  Mining  Law  of  May  10, 1872, 
and  the  Act  of  October  5, 1992. 
***** 

(d)  The  Act  of  October  5. 1992,  will 
not  affect  the  requirements  to  do 
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Aotbority:  30  U-Si:.  22  »t  seq.;  30  U.S.C 
2a-28(e);  and  106  Stat  1374. 1378-1379. 

30.  Section  3850.0-1  is  added  to  read 
as  follows: 

f3850.0-1  Piirpoee. 

The  purpose  of  this  part  is  to  recite 
the  reouirements  of  the  General  Mining 
Law  of  1872,  as  amended,  for  the 
performance  of  assessment  work;  to 
identify  the  methods  provided  by 
statute  for  Qualifying  assessment  work; 
to  provide  for  the  deferment  or 
suspension  of  assessment  woric  under 
certain  conditions;  and  to  advise  the 
claimant  of  the  consequences  of  failing 
to  perform  the  work. 

31.  Section  3850.0-9  is  added  to  read 
as  follows: 

§3850.0-9  Information  collection. 

(a)  The  collections  of  information 
contained  in  part  3850  have  been 
approved  by  the  Ofhce  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1004- 
0104  and  subsequently  consolidated 
with  1004-0114.  The  information  will 
be  used  to  allow  the  BLM  to  process 
petitions  for  the  deferment  of 
assessment  work,  determine  if  the 
assessment  work  required  by  statute  (30 
U.S.C  28-28(e))  was  indeed  performed, 
and  to  determine  the  ownership  of  a 
mining  claim  or  site  in  cases  of 
delinquency  of  co-owners  under  30 
U.S.C  28.  A  response  is  required  to 
obtain  a  benefit  in  accordance  with 
Section  2324  of  the  Revised  Statutes,  as 
amended  (30  U.S.C  28-28(e))  and  43 
CFR  part  3850. 

(b)  Public  reporting  burden  for  this 
information  is  estimated  to  average  8 
minutes  per  response,  including  time 
for  revie^ng  instructions,  searching 
existing  records,  gathering  and 
maintaining  the  data  collected,  and 
completing  and  reviewing  the 
information  collected.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden;  to  the  Information 
Collection  Clearance  Officer  (783). 
Biireau  of  Land  Management,  1849  C 
St.,  NW.,  Washington,  DC  20240;  and 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project,  1004- 
0114,  Washington,  DC  20503. 

Subpart  3851 — Aaaaaamant  Work: 
Ganaral 

32.  Section  3851.1  is  revised  to  read 
as  follows. 


§3851.1  Asaaosment  work  requirements. 

(a)  The  assessment  year  begins  at  12 
o’clock  noon  on  September  1st  and  ends 
at  12  o’clock  noon  on  the  following 
September  1st. 

(b)  All  lode  and  placer  mining 
claimants  shall  have  performed,  or 
caused  to  have  been  performed,  not  less 
than  $100  of  labor  or  improvements 
upon  each  lode  or  placer  claim  held  by 
the  claimant  for  each  assessment  year 
following  the  assessment  year  of  the 
lode  or  iHacer  claim’s  location. 

(c)  Wnere  a  group  of  lode  or  placer 
claims  are  held  in  common,  and  cover 
the  same  mineral  deposit,  the 
assessment  work  may  be  performed  on 
one  or  several  claims  of  the  group,  as 
long  as  the  aggregate  expenditure  totals 
not  less  than  $100  per  claim,  and  the 
woik  performed  or  improvements  made 
will  benefit  the  development  of  the 
claim  block  as  a  whole. 

§3851.1-1  [Removal] 

33.  Section  3851.1-1  is  removed. 

34.  Section  3851.3  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§3851.3  Effect  of  failure  to  perform 
aeeeeemerrt  work. 

•  *  «  •  * 

(b)  Except  as  provided  in  §  3851.5  and 
subpart  3852,  failure  to  perform  the 
assessment  work  requir^  under 

§  3851.1  causes  the  interest  of  the 
claimant(s)  in  the  minerals  subject  to 
the  mining  laws  to  revert  back  to  the 
public  domain. 

(c)  The  Act  of  October  5, 1992,  with 
certain  exceptions  for  small  miners, 
temporarily  suspends  and  supersedes 
the  requirements  to  perform  assessment 
work  under  §  3851.1,  and  requires  the 
payment  of  a  $100  rental  fee  per  mining 
claim  or  site  in  lieu  of  the  assessment 
work.  For  oil  shale  claims,  the  Energy 
Policy  Act  of  1992  suspends  and 
supersedes  the  requirement  to  perform 
assessment  work  under  §  3851.1,  and 
requires  the  payment  of  an  annual  $550 
rental  fee  per  oil  shale  mining  claim  in 
lieu  of  the  assessment  work.  The  rental 
fee  requirements  and  exemptions  from 
payment  of  the  rental  fee  are  described 
in  §§3833.0-3(0,  3833.1-5,  3833.1-6, 
and  3833.1-7  of  this  title. 

35.  Section  3851.4  is  amended  by 
revising  the  section  heading  and  the 
first  sentence  of  the  section  to  read  as 
follows: 

§3851.4  Failure  of  a  co-owner  to 
contribute  to  annual  eeaeeement  work  or  to 
the  payment  of  rental  fees. 

Upon  the  failxue  of  any  one  of  several 
co-owners  to  contribute  his  proportion 


of  the  required  expenditures,  the  co¬ 
owners,  who  have  performed  the  labor, 
where  required,  paid  the  rental  fee 
required  under  §  3833.1-5  of  this  title, 
or  made  the  improvements  as  required, 
may,  at  the  expiration  of  the  year,  give 
such  delinquent  co-OMmer  personal 
notice  in  writing,  or  notice  by 
publication  in  the  newspaper  published 
nearest  the  claim  for  at  least  once  a 
week  for  90  days;  and  if  upon  the 
expiration  of  90  days  after  such  notice 
in  writing,  or  upon  the  expiration  of  180 
days  after  the  first  newspaper 
publication  of  notice,  the  delinquent  co- 
ovmer  shall  have  failed  to  contribute  his 
proportion  to  meet  such  expenditures  or 
improvements,  his  interest  in  the  claim 
by  law  passes  to  his  co-owners  who 
have  made  the  expenditures  or 
improvements  as  aforesaid.  *  *  * 

36.  Section  3851.5  is  revised  to  read 
as  follows: 

§3851.5  Assessment  work  not  required 
after  allowance  of  mineral  entry. 

Performance  of  annual  assessment 
work  is  not  required  after  the  date  that 
the  mineral  entry  has  been  allowed  by 
the  authorized  officer  pursuant  to  30 
U.S.C.  29  and  §  3862.5  of  this  title. 

(a)  The  assessment  year  in  which  the 
mineral  entry  is  allowed  is  the  first 
assessment  year  for  which  the 
assessment  work  is  no  longer  required, 
and  assessment  work  is  not  required  in 
any  assessment  year  thereafter  if  a 
mineral  patent  issues.  If  the  mineral 
entry  is  canceled  by  the  authorized 
officer,  either  in  whole  or  in  part,  on  or 
before  September  30, 1994,  assessment 
work  by  qualified  small  miners  is 
required  in  order  to  maintain  the  claim, 
and  the  rental  fees  shall  be  paid  by 
claimants  who  do  not  qualify  as  small 
miners.  After  September  30, 1994, 
assessment  work  by  all  claimants  is 
required,  except  for  those  who  locate 
between  September  1, 1994,  and 
September  30, 1994,  who  are  not 
required  to  file  an  assessment  affidavit 
in  1995. 

(b)  If  a  mineral  entry  is  canceled  in 
whole  or  in  part,  the  mining  claims  and 
mill  sites  that  are  no  longer  covered  by 
the  mineral  entry  shall  be  subject  to  the 
assessment  work  requirement,  or  the 
payment  of  rental  fees,  beginning  in  the 
assessment  year  next  following  ffie 
assessment  year  that  the  mineral  entry 
was  canceled. 

(FR  Doc.  93-16689  Filed  7-14-93;  8:45  am] 
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RiN  2105-AB97 

Americana  With  Diaabilitiea  Act 
Acceaaibility  Guldellnea;  Accessible 
Automated  Teller  MacNnea  and  Fare 
Vending  Machinea 

AGENCIES:  Architectural  and 
Transportation  Barriers  Compliance 
Board  and  [Department  of 
Transportation. 

ACTION:  Joint  final  rule. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  and  the 
Department  of  Transportation  are 
issxiing  a  final  rule  amending  the  reach 
range  requirement  for  automated  teller 
machines  and  fare  vending  machines 
under  the  Americans  With  Disabilities 
Act  Accessibility  Guidelines  (ADAAG). 
The  rule  sets  out  the  reach  ranges  for 
controls  when  a  person  using  a 
wheelchair  can  make  a  forward 
approach  only,  a  parallel  approach  only, 
or  both  a  forward  and  parallel  approach 
to  a  machine.  The  rule  includes  a  table 
of  reach  depths  and  maximum  heights 
for  the  placement  of  controls  where  the 
controls  are  recessed  or  the  installation 
of  a  surround  in  front  of  the  machine 
results  in  a  reach  depth  of  more  than  10 
inches  to  any  control  from  a  parallel 
approach. 

EFFECTIVE  DATE:  August  16, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Access  Board:  James  J.  Raggio,  General 
Counsel,  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street  NW.,  suite  1000, 
W^ashington,  DC  20004-1111. 

Telephone  (202)  272-5434  (voice)  or 
(202)  272-5449  (TDD). 

Department  of  Transportation:  Robert 
C.  A^by,  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street  SW., 
room  10424,  Washington,  DC  20590. 
Telephone  (202)  366-9306  (voice)  or 
(202)  755-7687  (TDD). 

The  telephone  numbers  listed  above 
are  not  toll-free  numbers. 


This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  from  the 
Access  Board  upon  request. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Americans  with  Disabilities 
Act  of  1990  (ADA),  the  Access  Board  is 
responsible  for  issuing  guidelines  to 
assist  the  Department  of  Justice  and  the 
Department  of  Transportation  in 
establishing  accessibility  standards  for 
newly  constructed  and  altered  buildings 
and  facilities  covered  by  the  Act.'  The 
Access  Board  issued  the  Americans 
with  Disabilities  Act  Accessibility 
Guidelines  (ADAAG)  in  1991.  See  36 
CFR  part  1191,  appendix.  The 
Department  of  Justice  and  the 
Department  of  Trans{>ortation  adopted 
ADAAG  as  the  accessibility  standards 
for  newly  constructed  and  altered 
buildings  in  regulations  implementing 
certain  titles  of  the  ADA.  Sm  28  CFR 
part  36,  appendix  A;  49  CFR  part  37, 
appendix  A. 

As  originally  adopted,  ADAAG 
requires  that  accessible  automated  teller 
machines  (ATMs)  provide  "both  a 
forward  and  side  reach  to  the  unit 
allowing  a  person  in  a  wheelchair  to 
access  the  controls  and  dispensers."  ^ 
See  ADAAG  4.34.3.  The  provision  was 
intended  primarily  to  address  the  fact 
that  the  controls  on  ATMs  are  typically 
recessed  or  set  back  into  the  wall  or  the 
unit  for  privacy  and  security  purposes. 


‘  The  Access  Board  is  an  independent  Federal 
agency  established  by  section  502  of  the 
RehabilitatioD  Act  of  1973,  as  amended,  whose 
primarv  mission  is  to  promote  accessibility  for 
individuals  with  disabilities.  The  Access  Board 
consists  of  25  members.  Thirteen  are  appointed  by 
the  President  from  among  the  public,  a  majority  of 
whom  are  required  to  be  individuals  with 
disabilities.  The  otbsr  twelve  are  heads  of  the 
following  Federal  agencies  or  their  designees  whose 
positions  are  Executive  Level  IV  or  above:  The 
Departments  of  Health  and  Human  Services, 
Education,  Transportation,  Housing  and  Urban 
Development,  Lalxir.  Interior,  Defense,  Justice, 
Veterans  Affairs,  and  Commerce;  Geno^  Services 
AdministraticHt;  Hid  United  States  Postal  Service. 

^  The  dimensions  for  a  forward  and  side  reach  for 
wheelchair  users  are  contained  in  ADAAG  4.2.5 
and  4.2.6  and  are  taken  from  the  "American 
National  Standard  Spedfications  for  Making 
Buildings  and  Facilities  Accessible  to  and  Usable 
by  Physically  Handicapped  People"  (ANSI  A117.1- 
1980).  The  maximum  fomvard  reach  permitted  is  48 
inches  above  the  flow.  See  ADAAG  4.2.5  and 
Figure  5(a).  If  the  forward  reach  is  over  an 
obstruction,  clev  floor  space  must  be  provided 
under  the  obstruction  that  equals  or  exceeds  the 
reach  depth  for  a  maximum  of  25  inches;  and  if  the 
reach  depth  is  between  20  inches  and  25  inches,  the 
maximum  forward  reach  permitted  is  44  inches 
above  the  floor.  See  ADAAG  4.2.5  and  Figure  9(b). 
The  maximum  side  reach  permitted  is  54  inches 
above  the  floor  for  a  maximum  reach  depth  of  10 
inches.  See  ADAAG  4.2.6  and  Figure  6(b).  If  the 
side  reach  is  over  an  obstruction,  the  maximum  side 
reach  permitted  is  46  inches.  See  ADAAG  4.2.6  and 
Figure  6(c). 


The  installation  of  fixtures  called  * 
"surrounds”  in  front  of  ATMs,  which 
contain  writing  counters  and  bins  for 
envelopes  and  waste  paper,  create  a 
further  obstruction  that  increases  the 
reach  depth  to  the  controls. 

In  February  1992,  two  leading  ATM 
manufacturers,  NCR  Corporation  and 
InterBold,  filed  a  petition  for 
rulemaking  with  tne  Access  Board 
claiming  that  their  new  ATMs  cannot 
comply  with  "both  a  forward  and  side 
reach”  and  requested  that  ADAAG  be 
amended  to  permit  "either  a  forward  or 
side  reach."  The  American  Bankers 
Association  joined  in  the  petition  and 
raised  questions  regarding  the  effect  that 
both  a  forward  and  side  reach 
requirement  would  have  on  other  user 
groups,  especially  persons  with  vision 
impairments,  persons  who  have 
difficulty  bending  or  stooping,  and 
elderly  persons. 

The  Access  Board  requested  public 
comments  on  the  matter  and  held  a 
public  hearing  in  May  1992.  See  57  FR 
19472  (May  6, 1992).  An  ATM  surround 
manufacturer.  Companion  Systems, 
recommended  that  ADAAG  include  a 
table  of  reach  depths  and  maximum 
heights  for  controls  based  on  a  straight 
line  interpolation  connecting  the  points 
between  the  meiximum  side  reach  with 
and  without  an  obstruction  from  a 
parallel  approach  to  address  the 
increased  reach  depth  resulting  from 
recessed  controls  and  the  installation  of 
surrounds  in  front  of  ATMs.  In 
September  1992,  the  Access  Board 
issued  a  notice  of  proposed  rulemaking 
(NPRM)  to  amend  the  reach  range 
requirement  for  ATMs  by  inclumng 
such  a  table  in  ADAAG  in  place  of 
requiring  "both  a  forward  and  side 
reach”  to  the  controls.  See  57  FR  41006 
(S^tember  8, 1992). 

The  Department  of  Transportation 
issued  a  NPRM  in  November  1992  to 
amend  its  ADA  regulations  in  several 
respects,  including  conforming  the 
standards  for  transportation  facilities  to 
incorporate  the  proposed  amendment  to 
the  reach  range  requirement  for  ATMs. 
See  57  FR  54210  (November  17, 1992). 
The  amendment  is  relevant  to 
transportation  facilities  because  fare 
vending  machines  are  required  to 
comply  with  the  same  requirements  as 
ATMs.  See  ADAAG  10.3.1(7). 

The  Department  of  Justice  also  issued 
a  NPRM  in  April  1993  to  amend  its 
regulations  on  nondiscrimination  on  the 
basis  of  disability  by  public 
accommodations  and  in  commercial 
facilities  covered  by  title  IB  of  ADA  (28 
CFR  part  36)  to  incorporate  the 
proposed  amendment  to  the  reach  range 
requirement  for  ATMs.  See  58  FR  17558 
(April  5, 1993).  The  Department  of 
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Justice  wrill  issue  a  separate  final  rule 
notice  in  the  Federal  Register  regisrding 
the  amendmrat  of  its  regulations. 

Sommary  of  Rule  and  Comments 

The  Access  Board  and  the  Departmort 
of  Transportation  are  adopting  as  a  final 
rule  the  proposed  amendment  to  the 
reach  range  requirement  for  ATMs  and 
fare  vending  machines.’  The  technical 
provisions  in  ADAAG  4.34  are 
reorganized  to  more  cleariy  set  out  the 
clear  floor  space  and  reach  range 
requirements.  The  scoping  provisions  in 
ADAAG  4.1.3  (20)  for  buildings  and 
facilities  in  general,  and  in  ADAAG 
10.3.1  (7)  for  transportation  facilities  in 
particular,  are  also  revised  to  correctly 
reference  the  reorganized  technical 
provisions  in  ADAAG  4.34. 

ADAAG  4.34.1  provides  that  each 
ATM  required  to  be  accessible  by  the 
scoping  provision  in  ADAAG  4.1.3  (20) 
must  be  on  an  accessible  route  and 
comply  with  the  other  requirements  in 
ADAAG  4.34.2  through  4.34.5.  ADAAG 
10.3.1  (7)  provides  for  fere  vending 
machines  in  transportaticm  facilities 
also  to  be  on  an  accessible  route  and  to 
comply  with  ADAAG  4.34.2  through 
4.34.5. 

ADAAG  4.34.2  requires  that  ATMs  be 
located  so  that  clear  floor  space 
complying  with  ADAAG  4.2.4  (i.e.,  30 
inches  by  48  inches  minimum  with  one 
full  unobstructed  side  adjoining  or 
overlapping  an  accessible  route)  is 
provided  to  allow  a  wheelchair  user  to 
make  a  forward  approach,  a  parallel 
approach,  or  both  to  the  mac^ine.^ 

Since  ATMs  are  usiially  located  in  the 
lobby  of  buildings  or  installed  through 
the  exterior  wall  of  buildings,  there  is 
generally  adequate  clear  floor  space  for 
a  wheelchair  user  to  make  a  forward  or 
parallel  approach. 

ADAAG  4.34.3  sets  out  the  reach 
ranges  for  the  various  controls  used  to 
operate  an  ATM;  including  ^rd  readers, 
keypads,  video  display  screen  function 
keys,  deposit  slots,  cash  and  receipt 
dispensers,  and  statement  printers. 
ADAAG  4.34.3  (1)  provides  that  if  rally 
a  forward  approai±  is  possible  (e.g., 
ATM  locat^  in  narrow  alcove),  the 
operable  parts  of  all  the  controls  must 


^  The  Department  of  Transportation  will  be 
issuing  a  separate  notice  in  the  Federal  Register 
regarding  the  flnal  action  taken  on  the  other 
amendnmnU  proposed  to  its  ADA  regulations  In 
November  1992. 

*For  a  parallel  approach,  the  clenr  floor  space  is 
positioned  %vith  the  longer  dimension  (48  inches) 
parallel  and  adjacent  to  the  object  to  be  reached. 
See  ADAAG  4.2.4  and  Figure  4(c).  For  a  forward 
approocfa,  die  clear  floor  space  is  positiaDed  vrith 
the  shorter  dimension  (30  inches)  parallel  and 
adjacent  to  the  object  to  be  reached.  See  ADAAG 
4.2.4  and  Figure  4  (b).  The  varkms  approaches  are 
illustrated  in  the  NPRM  at  57  FR  4101 1.  Figure  2 
(September  8, 1992). 


b«  placed  within  the  forward  reach 
range  specified  in  ADAAG  4.2.5  (i.e.,  48 
inches  maximum  height  for  a  reach 
depth  up  to  20  inches  and  44  inches 
maximum  height  fm  a  reach  depth 
between  20  inches  and  25  inches;  and 
clear  floor  space  provided  undm  the 
ATM  that  equals  or  exceeds  the  reach 
depth  for  a  maximum  of  25  inches). 

ADAAG  4.34.3  (2Ka)  and  (b)  specify 
the  reach  ranges  if  c^y  a  parallel 
approach  is  possible  (e.g.,  ATM  located 
in  narrow  corridor).  Where  the  reach 
depth  to  the  operable  parts  of  all 
controls  is  not  more  than  10  inches,  the 
maximum  height  for  the  placement  of 
controls  is  54  inches.  Where  the  reach 
depth  to  the  operable  parts  of  any 
control  is  more  than  10  inches,  the  table 
of  reach  depths  and  maximum  heights 
in  ADAAG  434.3  (2}(b)  is  to  be  us^. 
Generally,  for  each  additional  inch  of 
reach  depth  beyond  10  inches,  the 
height  of  the  controls  would  be  lowered 
one-half  inch  below  the  54  inch 
maximum  height,  with  the  controls 
being  lowered  an  additional  one-half 
inch  at  reach  depths  greater  than  13 
inches  and  20  inches  due  to  rounding- 
off  numbers. 

ADAAG  4.34.3  (3)  provides  that  if 
both  types  of  approaches  are  possible, 
the  operable  parts  of  all  crantrols  must 
be  placed  wi&in  at  least  one  of  the 
reach  ranges  in  ADAAG  4.34.3  (1)  or  (2). 
Thus,  if  there  is  adequate  clear  floor 
space  for  a  wheeldieir  user  to  make  a 
forward  or  parallel  approach,  at  a 
minimum  the  controls  must  be 
reachable  from  at  least  one  of  the 
approaches. 

ADAAG  4.34.3  (4)  requires  that  where 
bins  are  provided  for  envelopes,  waste 
paper,  or  other  purposes,  at  least  one  of 
ea^  type  provided  must  comply  with 
the  applicable  reach  ranges. 

ADAAG  4.34.3  also  contains  an 
exception  for  ATMs  which  are  equipped 
with  an  alternate  control  that  can 
perform  that  same  function  in  a 
substantially  equivalent  manner.  Under 
the  exception,  only  one  of  the  controls 
needed  to  perform  the  function  is 
required  to  comply  with  the  reach  range 
requirement.  If  ±e  controls  are 
identified  by  tactile  markings,  such 
markings  must  be  provided  at  both 
controls  so  that  the  markings  can  be 
read  by  persons  with  vision 
impairments  from  a  standing  or  sitting 
position. 

ADAAG  4.34.4  regarding  the 
operation  of  controls  and  ADAAG  4.34.5 
regarding  equipment  for  persons  with 
vision  impairments  are  unchanged  from 
existing  ADAAG.  Only  the  section 
numbers  have  been  changed  as  a  result 
of  the  amendments  discussed  above. 


NCn  Corporation,  InterBold.  and  the 
banking  industry  supported  the 
propose  amendment  to  the  reach  range 
requirement.’  The  amendment  will 
allow  banks  to  choose  among  available 
ATM  models  and  surroimd  designs  and, 
based  upon  their  combined  reach  depth, 
install  the  ATM  and  surroimd  so  that 
the  controls  are  placed  at  the 
appropriate  hei^t  The  amendment  also 
provides  flexibility  for  banks  when 
relocating  older  ATMs  to  lower  traffic 
areas  and  will  ensure  that  the  market  for 
used  ATMs  remains  available. 

Organizations  representing 
individuals  with  disabilities  expressed 
concern  that  the  forward  and  aide  reach 
range  requirements  do  not  accommodate 
all  wheelchair  users  and  recommmded 
that  the  Board  conduct  additional 
research  in  this  area.  For  a  summary  of 
earlier  research,  see  57  FR  41012 
(September  8, 1992).  Some 
recommended  that  ADAAG  not  be 
amended  until  additional  research  is 
conducted.  Others  noted  that  additional 
research  is  also  needed  on  equipment 
for  persons  with  vision  impairments, 
mounting  heights  for  video  display 
screens  and  related  issues,  and 
recommended  that  ATM  manufacturers 
not  be  required  to  redesign  their 
products  to  meet  one  requirement  and 
then  have  to  redesign  their  products 
again  to  meet  another  set  of 
requirements.  Rather,  they 
recommended  that  accessibility 
requirements  for  ATMs  be  imposed  on 
the  industry  as  a  “package”  so  that  any 
required  changes  can  be  incorporated  in 
a  single  redesign.  Congress  has 
expressed  similar  concern  and  has 
recommended  that  “when  considering 
accessibility  requirements  for  automated 
teller  machines  (ATMs)  under  the  ADA, 
to  take  into  accoimt  the  fact  that  these 
sophisticated  electronic  systems  are 
more  difficult  to  modify  and  design  than 
other  vending  machines  because  of  their 
reliance  on  computers  and  their  special 
security  considerations.”  H.  Kept  102— 
918,  at  34. 

The  Little  People  of  America  also 
commented  on  the  amendment. 
According  to  the  Little  People  of 
America,  there  are  over  1.5  million 
Americans  who  are  short  statured.  Their 
adult  height  ranges  from  2  feet  6  inches 
to  4  feet  10  inches.  For  many  of  these 
individuals,  the  controls  on  ATMs  are 
completely  out  of  their  reach.  The  Little 
People  of  America  recommended  that 
ADAAG  not  be  amended  without 


’The  American  Bankers  Association, 

Independent  Bankers  Association  of  America, 
Savings  and  Community  Bankers  of  America.  Credit 
Union  National  Association,  California  Bankars 
Association,  and  about  a  doam  hanks  submitted 
comments  in  support  of  the  amendments. 
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4.33.5  Access  to  Performing  Areas 


4.33.S  Access  to  Performing  Areas. 

An  accessible  route  shall  connect  wheelchair 
seating  locations  with  performing  areas,  includ¬ 
ing  stages,  arena  floors,  dressing  rooms,  locker 
rooms,  and  other  spaces  used  by  performers. 

4.33.6*  Placement  of  Listening  Systems. 

If  the  listening  system  provided  serves  indi¬ 
vidual  fixed  seats,  then  such  seats  shall  be 
located  within  a  50  ft  (15  m)  viewing  distance 
of  the  stage  or  playing  area  and  shall  have  a 
complete  view  of  the  stage  or  playing  area. 

4.33.7*  Types  of  Listening  Systems. 

Assistive  listening  systems  (ALS)  are  intended 
to  augment  standard  public  address  and  audio 
systems  by  providing  signals  which  can  be  re¬ 
ceived  directly  by  persons  with  special  receivers 
or  their  own  hearing  aids  and  which  eliminate  or 
fUter  background  noise.  The  type  of  assistive 
listening  system  appropriate  for  a  particukir 
application  depends  on  the  characteristics  of 
the  setting,  the  nature  of  the  program,  and  the 
intended  audience.  Magnetic  induction  loops, 
infra-red  and  radio  frequency  systems  are  types 
of  listening  systems  which  are  appropriate  for 
various  applications. 

4.34  Automated  Teller  Machines. 

4.34.1  General.  Ekzch  automated  teller  machine 
required  to  be  accessible  by  4. 1 .3  shall  be  on  an 
accessible  route  cmd  shall  comply  with  4.34. 

4.34.2  Clear  Floor  Space.  The  automated 
teller  machine  shall  be  located  so  that  clear  floor 
space  complying  with  4.2.4  is  provided  to  allow 
a  person  using  a  wheelchair  to  make  a  forward 
approach,  a  parallel  approach,  or  both,  to  the 
machine. 

4.34.3  Reach  Ranges. 

(1)  Forward  Approach  Only.  If  only  a  forward 
approach  is  possible,  operable  parts  of  all  controls 
shall  be  placed  within  the  forward  reach  range 
specified  in  4.2.5. 

(2)  Parallel  Approach  Only.  If  only  a  parallel 
approach  is  possible,  operable  parts  of  controls 
shall  be  placed  as  follows: 

(a)  Reach  Depth  Not  More  Than  10  in 
(255  mm).  Where  the  reach  depth  to  the  operable 
parts  of  all  controls  as  measured  from  the 
vertical  plane  perpendicular  to  the  edge  of  the 
unobstructed  clear  floor  space  at  the  farthest 


protrusion  of  the  automated  teller  machine  or 
surround  is  not  more  than  10  in  (255  mm),  the 
maximum  height  above  the  finished  fioor  or 
grade  shall  be  54  in  (1370  mm). 

(b)  Reach  Depth  More  Than  10  in  (255  mm). 
Where  the  reach  depth  to  the  operable  parts  of 
any  control  as  measured  from  thejvertical  plane 
perpendicular  to  the  edge  of  the  unobstructed 
clear  fioor  space  at  the  farthest  protrusion  of  the 
automated  teller  machine  or  surround  is  more 
than  10  in  (255  mm),  the  maximum  height  above 
the  finished  fioor  or  grade  shall  be  os  follows: 


Reach  Depth  Maximum  Height 


In 

Mm 

In 

Mm 

10 

255 

54 

1370 

11 

280 

53'A 

1360 

12 

305 

53 

1345 

13 

330 

52<7i 

1335 

14 

355 

5V/i 

1310 

15 

380 

51 

1295 

16 

405 

50‘/i 

1285 

17 

430 

50 

1270 

18 

455 

49'/i 

1255 

19 

485 

49 

1245 

20 

510 

48'/i 

1230 

21 

535 

47>/i 

1205 

22 

560 

47 

1195 

23 

585 

46'/i 

1180 

24 

610 

46 

1170 

(3)  Forward  and  Parallel  Approqch.  If  both  a 
forward  and  parallel  approach  are  possible, 
operable  parts  of  controls  shall  be  placed  within 
at  least  one  of  the  reach  ranges  in  paragraphs 
(1)  or  (2)  of  this  section. 

(4)  Bins.  Where  bins  are  provided  for  enve¬ 
lopes,  waste  paper,  or  other  purposes,  at  least 
one  of  each  type  provided  shall  comply  with  the 
applicable  reach  ranges  in  paragraph  (1),  (2).  or 
(3)  of  this  section. 

EXCEPTION:  Where  a  function  can  be  per¬ 
formed  in  a  substantially  equivalent  manner  by 
using  an  alternate  control,  only  one  of  the 
controls  needed  to  perform  that  function  is 
required  to  comply  with  this  section.  If  the 
controls  are  identified  by  tactile  markings,  such 
markings  shall  be  provided  on  both  controls. 

4.34.4  Controls.  Controls  for  user  activation 
shall  comply  with  4.27.4. 
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10.3  Fixed  Facilities  and  Stations 


(7) *  Automatic  fare  vending,  collection  and 
adjustment  (e.g..  add -fare)  systems  shall 
comply  with  4.34.2,  4.34.3,  4.34.4.  and  4.34.5. 
At  each  accessible  entrance  such  devices  shall 
he  located  on  an  accessible  route.  If  self-service 
fare  collection  devices  are  provided  for  the  use 
of  the  general  public,  at  least  one  accessible 
device  for  entering,  and  at  least  one  for  exiting, 
unless  one  device  serves  both  functions,  shall 
be  provided  at  each  accessible  point  of  entry  or 
exit.  Accessible  fare  collection  devices  shall 
have  a  minimum  clear  opening  width  of  32 
inches:  shall  permit  passage  of  a  wheelchair; 
and.  where  provided,  coin  or  card  slots  and 
controls  necessary  for  operation  shall  comply 
with  4.27.  Gates  which  must  be  pushed  open 
by  wheelchair  or  mobility  aid  users  shall  have  a 
smooth  continuous  surface  extending  from  2 
inches  above  the  floor  to  27  inches  above  the 
floor  and  shall  comply  with  4. 13.  Where  the 
circulation  path  does  not  coincide  with  that 
used  by  the  general  public,  accessible  fare 
collection  systems  shall  be  located  at  or  adja¬ 
cent  to  the  accessible  point  of  entiy  or  exit. 

(8)  Platform  edges  bordering  a  drop-off  and 
not  protected  by  platform  screens  or  guard 
rails  shall  have  a  detectable  warning.  Such 
detectable  warnings  shall  comply  with  4.29.2 
and  shall  be  24  inches  wide  running  the  full 
length  of  the  platform  drop-off. 

(9)  In  stations  cov^ered  by  this  section, 
rail-to-platform  height  in  new  stations  shall 
be  coordinated  with  the  floor  height  of  new 
vehicles  so  that  the  vertical  difference,  mea¬ 
sured  when  the  vehicle  is  at  rest,  is  within 
plus  or  minus  5/8  inch  under  normal  passen¬ 
ger  load  conditions.  For  rapid  rail,  light  rail, 
commuter  rail,  high  speed  rail,  and  intercity 
rail  systems  in  new  stations,  the  horizontal 
gap,  measured  when  the  new  vehicle  is  at  rest, 
shall  be  no  greater  than  3  inches.  For  slow 
moving  automated  guideway  “people  mover" 
transit  systems,  the  horizontal  gap  in  new 
stations  shall  be  no  greater  than  1  inch. 

EXCEPTION  1 :  Existing  vehicles  operating 
in  new  stations  may  have  a  vertical  difference 
with  resi>ect  to  the  new  platform  within  plus  or 
minus  1-1/2  inches. 

EXCEPTION  2:  In  light  rail,  commuter  rail 
and  Intercity  rail  systems  where  it  is  not 
op>eiationally  or  structurally  feasible  to  meet 
the  horizontal  gap  or  vertical  difference 


requirements,  mini-high  platforms,  car-bome 
or  platform-mounted  lifts,  ramps  or  bridge 
plates,  or  similar  manually  deployed  devices, 
meeting  the  applicable  requirements  of  36  CFR 
part  1 192.  or  49  CFR  part  38  shall  suffice. 

(10)  Stations  shall  not  be  designed  or 
constructed  so  as  to  require  persons  with 
disabilities  to  board  or  alight  from  a  vehicle 
at  a  location  other  than  one  used  by  the 
general  public. 

(11)  Illumination  lev'els  in  the  areas  where 
signage  is  located  shall  be  uniform  and  shall 
minimize  glare  on  signs.  Lighting  along  circu¬ 
lation  routes  shall  be  of  a  type  and  configura¬ 
tion  to  provide  uniform  illumination. 

(12)  Text  Telephones:  The  following  shall 
be  provided  in  accordance  with  4.31.9: 

(a)  If  an  interior  public  pay  telephone  is 
provided  in  a  transit  facility  (as  defined  by  the 
Department  of  Transportation)  at  least  one 
interior  public  text  telephone  shall  be  provided 
in  the  station. 

(b)  Where  four  or  more  public  pay  tele¬ 
phones  serve  a  particular  entrance  to  a  rail 
station  and  at  least  one  is  in  an  interior  loca¬ 
tion,  at  least  one  interior  public  text  telephone 
shall  -be  provided  to  serve  that  entrance.  Com¬ 
pliance  with  this  section  constitutes  compli¬ 
ance  with  section  4.1.3(17)(c). 

(13)  Where  it  is  necessary  to  cross  tracks 
to  reach  boarding  platforms,  the  route  surface 
shall  be  level  and  flush  with  the  rail  top  at  the 
outer  edge  and  between  the  rails,  except  for  a 
maximum  2-1/2  inch  gap  on  the  inner  edge 
of  each  rail  to  permit  passage  of  wheel  flanges. 
Such  crossings  shall  comply  with  4.29.5. 
Where  gap  reduction  is  not  practicable,  an 
above-grade  or  below-grade  accessible  route 
shall  be  provided. 

(14)  Where  public  address  systems  are 
provided  to  convey  information  to  the  public 
in  terminals,  stations,  or  other  fixed  facilities, 
a  means  of  conveying  the  same  or  equiveilent 
information  to  persons  with  hearing  loss  or 
who  are  deaf  shall  be  provided. 
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Adoption  of  Joint  Final  Rule 

ARCHTTECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Part  1191 

List  of  Subjects  in  36  CFR  Part  1191 
Buildings  and  facilities,  Civil  rights, 
Individuals  with  disabilities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  1191  of  title  36 
of  the  Code  of  Fedem  Regulations  is 
amended  as  follows: 

PART  1191— AMERICANS  WITH 
DtSABIUTIES  ACT  (ADA) 
ACCESSIBHJTY  QUIDEUNES  FOR 
BUILDINQS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
part  1101  is  revisM  to  read  as  follows: 

AoAority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C  12204). 

Appendbc  to  Part  1191  [Redsslgnetsd  as 
Appendix  A] 

2.  The  appendix  to  part  1191  is 
redesignated  as  appendix  A  to  part  1191 


and  the  heading  is  revised  to  read  as 
follows: 

Appendix  A  to  Part  1191 — Americans 
With  Disabilitiao  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

ApperuNx  A  [Afnsndsd) 

3.  Appendix  A  to  part  1191  is 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

Authorized  by  vote  of  the  Access  Board  on 
November  18. 1992. 

Kathleen  K.  Parker, 

Qiainnan,  Architectural  and  Transportation 
Barriers  Compliance  Board. 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
49  CFR  Pert  37 

List  of  Subjects  in  49  CFR  Part  37 

Buildings  and  facilities.  Buses.  Civil 
ri{^ts.  Individuals  with  disabilities. 
Mass  transportation.  Railroads, 


Reporting  and  recordkeeping 
requirements.  Transportation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
common  preamble,  part  37  of  title  49  of 
the  C]ode  of  Federal  Regulations  is 
amended  as  follows: 

PART  37— TRANSPORTATION 
SERVICES  FOR  INDIVIDUALS  WITH 
DISABILITIES  (ADA) 

1.  The  authority  citation  for  49  CFR 
part  37  continues  to  read  as  follows: 

Authority:  Americans  with  Disabilities  Act 
of  1990  (42  U.S.C  12101-12213):  49  U.S.C 
322. 

Appendix  A  [Amended) 

2.  Appendix  A  to  part  37  is  amended 
as  set  forth  at  the  end  of  the  common 
preamble. 

Dated:  June  30, 1993. 

Fedolco  Pena, 

Secretary  of  Transportation. 

(FR  Doc.  93-16735  Filed  7-14-93;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 
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National  Estuarine  Research  Reserve 
System  Program  Regulations;  Final  Rule 


38214  Federal  Register  /  Vol.  58,  No.  134  /  Thursday.  July  15,  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  921 

[Doekst  No.  910927-3012] 

RIN0648-AB68 

National  Estuarine  Research  Reserve 
System  Program  Regulations 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 

National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
existing  interim-final  rule  for  selecting, 
designating,  operating,  and  funding 
National  Estuarine  Research  Reserves  to 
bring  them  into  accord  with 
requirements  of  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(the  Amendments).  In  addition,  it 
adopts  some  of  the  revisions  suggested 
by  comments  received  on  the  interim- 
final  rule  dated  July  23, 1990,  and 
incorporates  comments  received  on  the 
proposed  rule  published  on  July  17, 
1992  (57  FR  31926). 

FOR  FURTHER  MFORMATION  CONTACT: 

June  Cradick  at  (301)  713-3132. 

DATES:  Effective  July  14, 1993. 
SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  final  rule  is  issued  pursuant  to 
the  authority  of  section  315  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended.  16  U.S.C.  1461  (the  Act). 
The  National  Estuarine  Reserve 
Research  System  (the  System)  has  been 
operating  under  interim-final 
regulations  published  July  23, 1990  (55 
FR  29940). 

n.  Availability  of  Comments 

All  comments  received  in  response  to 
the  notice  of  proposed  rulemaking  for 
this  rule  (57  FR  31926,  July  17. 1992) 
are  available  for  inspection  at  the  Office 
of  Ocean  and  Coastal  Resource 
Management  during  normal  business 
hours  (8  a.m.  to  4:30  p.m.)  in  room 
12520, 1305  East-West  Highway,  Silver 
Spring,  Maryland  20910. 

in.  Regulatory  Issues 

A.  General  Background 

On  July  23. 1990  (55  FR  29940) 
NOAA  published  interim-final 
regulations  for  continued 
implementation  of  the  National 


Estuarine  Reserve  Research  System 
Program  pursuant  to  section  315  of  the 
Act.  16  U.S.C.  1461.  Written  comments 
were  accepted  until  September  21, 1990. 
On  November  5, 1990,  Public  Law  No. 
101-508  was  passed  reauthorizing  the 
Program.  Several  changes  to  the 
regulations  are  required  as  a  result  of 
the  1990  reauthorization.  In  addition, 
for  the  reasons  stated  below,  some  of  the 
revisions  suggested  by  the  comments 
received  on  the  interim-final  rule  have 
been  adopted.  A  summary  of  the 
significant  proposed  changes  to  the 
interim-final  regulations  is  presented 
below.  On  July  17. 1992,  NOAA 
published  a  proposed  rule  incorporating 
revisions  required  by  the  Amendments 
and  revisions  suggested  by  public 
comments  received  on  the  interin^-final 
rule.  Two  public  comments  on  the 
proposed  rule  were  received  during  the 
review  period  which  ended  on  August 
31, 1992.  The  public's  comments  and 
NOAA's  response  are  set  forth  in 
Section  VI,  Summary  of  Public 
Comments  and  Responses. 

B.  Final  Rule 

These  regulations  establish  the 
Program's  mission  and  goals  and  revise 
the  existing  procedures  for  selecting, 
designating  and  operating  National 
Estuarine  Research  Reserves. 

1.  Changing  the  Name  of  the  Program 

The  name  of  the  Program  was 
changed  from  the  National  Estuarine  i 
Reserve  Research  System  to  the  National 
Estuarine  Research  Reserve  System  by 
the  Amendments.  The  revisions  to  the 
regulations  revise  the  Program  name 
accordingly  when  it  appears  in  the 
regulations. 

2.  Revision  of  Match  Requirements 

The  Amendments  effectively  reduce 
from  50%  to  30%  state,  and  where 
applicable,  private  party  match 
requirements  for  the  following  financial 
assistance  award  types:  Operations, 
research,  monitoring,  facility 
construction  and  education/ 
interpretation.  They  also  provide  for 
100%  Federal  support  for  educational- 
interpretive  activities  that  benefit  the 
entire  System.  Match  requirements  for 
site  selection  and  land  acquisition 
remain  at  50%.  The  revisions  make  the 
regulations  conform. 

3.  Definitions 

The  revisions  add  a  definition  for  the 
term  "state  agency". 

4.  Increase  in  Acquisition  Support 

The  Amendments  increase  the 

maximum  amount  of  Federal  financial 
assistance  that  can  be  awarded  for  the 


acquisition  of  land  and  waters,  or 
interests  therein,  for  any  one  National 
Estuarine  Research  Reserve  from 
$4,000,000  to  $5,000,000.  The  revisions 
m^e  the  regulations  conform. 

5.  Change  in  Development  Support 

The  regulations  allow  costs  associated 
with  the  development  of  research, 
monitoring  and  education  programs  to 
be  includ^  as  supplemental 
development  costs  and  eliminate  the 
ceiling  of  $1,500,000  on  financial 
assistance  which  can  be  provided  for 
development  assistance  mrectly 
associated  with  facility  construction. 

6.  Simplification  of  Operational  Support 

The  regulations  reduce  state  and 
Federal  paperwork  burdens  by 
combining  support  for  routine 
monitoring  and  education  activities 
with  the  annual  non-competitive 
operations  and  management  awards. 
Competitive  awards  for  special 
monitoring,  research  and  education 
projects  continue  as  a  separate  activity. 

7.  Clarification  of  Site  Selection 

The  regulations  clarify  the  process  to 
be  followed  by  a  coastal  state  which 
proposes  to  reactivate  an  inactive  site 
previously  approved  by  NOAA  for 
development  as  an  estuarine  sanctuary 
or  National  Estuarine  Research  Reserve. 

8.  Resource  Manipulation 

The  regulations  recognize  the 
possibility  that  in  Reserve  buffer  areas 
long-term  uses  may  have  existed  prior  to 
designation  which  should  be  allowed  to 
continue. 

9.  Performance  Evaluation 

The  Amendments  emphasize  the 
importance  of  public  participation  in 
the  performance  evaluation  process. 
They  also  establish  interim  sanctions, 
including  partial  or  full  withdrawal  of 
financial  assistance,  and  establish  a 
process  for  instituting  such  sanctions. 
The  revisions  make  the  regulations 
conform. 

IV.  Summary  of  Comments  on  the 
Proposed  Regulations  and  NOAA's 
Responses 

NOAA  received  two  comments  on  the 
proposed  rule.  A  summary  of  those 
comments  and  NOAA's  response 
ears  below. 

omment:  There  is  a  need  to 
recognize  that  manipulative  uses  occur 
within  the  core  area  of  Reserves. 
Further,  traditional  uses  is  a  more 
appropriate  term  to  describe  sport 
fishing  and  hunting,  rather  than 
manipulative  uses. 

Response:  NOAA  is  aware  that 
manipulative  uses  occur  within  core 
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areas  of  certain  Reserves.  Kovrever. 
given  the  purposes  of  the  Program, 
NOAA  believes  that  some  of  these 
activities  are  inappropriate  to  be  carried 
out  in  core  areas.  In  response  to  the 
commenters’  concmns  regarding  the  use 
of  the  term  "manipulative  uses",  the 
regulations  have  been  clarified  to  better 
explain  the  meaning  of  that  term. 

V.  Other  Actions  Associated  With  the 
Rulemaking 

(A]  Classificaticm  Under  Executive 
Order  12291.  bHUAA  has  concluded  that 
these  regulations  are  not  m^r  becanse 
they  will  not  result  im 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  incretfie  in  costs  or  prices 
for  consxuners;  individual  industries; 
Federal,  state,  or  local  govemmmit 
agencies;  or  geograidiic  remms;  or 

(3)  Signifirant  adverse  enects  on 
competition,  employment,  investmmrt, 
productivity,  innovation  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign  based  mt«rprises 
in  domestic  or  export  markets. 

These  rules  amend  existing 
procedures  for  identifying.  dMignating, 
and  managii^  national  estuarine 
research  reserves  in  accordance  with  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990.  They  will  not 
result  in  any  direct  ecmioii^c  or 
environmental  efiects  nor  will  they  lead 
to  any  major  indirect  economic  or 
environmental  impacts. 

[B]  Regulatory  flexibility  Act 
Analysis.  A  Re^latory  FfeidbiUty 
Analysis  is  not  required  for  this 
rulemaking.  The  regulations  set  forth 
procedmes  fcr  identifying  and 
designating  National  Estuarine  Research 
Reserves,  and  managing  sites  once 
designated.  These  rules  do  not  directly 
affect  "snail  government  jurisdictions" 
as  defined  by  Public  Law  No.  96-354, 
the  Regulatory  Flexibility  Act,  and  the 
rules  will  have  no  efiect  on  small 
businesses.  Accordingly,  when  these 
reguladons  were  propo^,  the  General 
Counsel  of  the  Efepartment  of  Commerce 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  these  regulations,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

[Cl  Paperwork  Reducticm  Act  of  1980. 
This  rule  contains  collection  of 
information  requirements  subject  to 
Public  Law  96-511,  the  Paperwork 
Reduction  Act  (PRA),  whi^  have 
already  beoi  approved  by  the  Office  of 
Managmnent  and  Budget  (approval 
niunber  0646-0121).  Public  reporting 
burden  for  the  collections  of 
information  contained  in  this  rule  is 


estimated  to  average  2.012  hours  per 
respmse  far  management  plans  and 
related  document^on,  1.25  hours  for 
pCTformance  repmls,  and  15  hours  for 
annual  reports  and  work  plans.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  Mthering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Smd  comments  regarding  this  burden 
estimate  or  any  othw  aspect  of  theae 
collections  of  information,  inchiding 
suggestions  for  reducing  this  burdm,  to 
Richard  Roberts,  rocnn  724,  Departmmt 
of  Commerce.  6010  Executive  Blvd., 
Rockville,  Maryland  20852,  and  to  the 
Office  of  Information  and  Regulatory 
Affeirs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  ATTN: 
Desk  Officer  for  NOAA. 

(D)  &cecutive  Order  12612.  This  rule 
does  not  contain  policies  which  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment  pursuant  to  Executive  Order 
12612.  Howevw.  the  provisions  of  the 
rule  setting  forth  what  a  state  must  do 
or  agree  to  do  in  order  to  qualify  for  the 
various  types  of  Federal  assistance 
available  under  the  rule  has  been 
reviewed  to  ensure  that  the  rule  grants 
the  states  the  maximum  administrative 
discretion  possible  in  the  administration 
of  the  National  Estuarine  Research 
Reserve  System  policies  embodied  in 
the  qualification  requirements.  In 
formulating  those  policies,  the  NOAA 
worked  with  affected  states  to  develop 
their  own  policies  with  respect  to  the 
use  of  National  Estuarine  Research 
Reserves.  To  the  maximum  extmt 
possible  consistent  with  the  NOAA’s 
responsibility  to  ensure  that  the 
objectives  of  the  National  Estuarine 
Research  Resole  System  provisions  of 
the  Coastal  Zone  Mi^gement  Act  are 
achieved,  the  rule  refrains  from 
establishing  uniform  national  standards. 
Extensive  consultations  with  state 
officials  and  organizations  have  been 
held  regarding  the  financial  assistance 
qualifications  imposed.  Details 
regarding  awards  of  financial  assistance 
have  been  discussed  above  under  the 
heeding  “REVISION  OF  THE 
PROCEDURES  FOR  SELECTING, 
DESIGNATING  AND  OPERATING 
NATIONAL  ESTUARINE  RESEARCH 
RESERVES"  and  are  not  repeated  here. 

(EJ  Natitmal  Environmental  Policy 
Act.  NOAA  hm  ccmduded  that 
publication  of  this  final  rule  does  not 
constitute  a  majm*  Federal  action 
significantly  aflacting  the  quality  of  the 
human  environment.  Therefore,  an 
envinmmental  impact  statement  is  not 
required. 


List  of  Siritjects  in  15  GFR  Part  921 

Administrative  practiGe  and 
procedure.  Coastal  zone.  Environmental 
impact  statements,  Oants  programs. 
Natural  resources.  Reporting  and 
recordkeeping  requirements.  Research. 
(Federal  Domestic  Assistance  Catalog 
Number  11.420,  National  Estuarine 
Research  Reserve  Research  System). 

(Federal  Domestic  Assistance  Catalog 
Nundwr  11.420  Coastal  Zone  Manageramt 
Estuarine  Sanctuaries) 

Dated;  Jum  17. 1993. 

W.  Stanley  Wilson, 

Assistant  Administrator  for  Ckxan  Services 
and  Coastal  Zone  Management. 

For  the  reasons  set  out  in  the 
preamble  15  CFR  part  921  is  revised  to 
read  as  follows: 

PART  921— NATIONAL  ESTUARINE 
RESEARCH  RESERVE  SYSTEM 
REGULATIONS 

Subpart  A— Ganeral 

§  921.1  Mission,  goals  and  general 
proviskms. 

§921.2  Definitions. 

§  921.3  National  Estuarine  Research  Reserve 
System  biogsr^raphic  classification 
scheme  and  estuarine  typologies. 

§921.4  Relationship  to  other  {Hovisions  of 
the  Coastal  Zone  Management  Act  and 
the  Marine  Protection,  Research  and 
Sanctumes  Act. 

Subpart  B— Sita  Salaetion,  Poal  Sita 
Selection  and  Uanagaraent  Plan 
Development 

§921.10  General. 

§  921.11  Site  selection  and  feasibility. 

§  921 .12  Post  sita  selection. 

§  921.13  Management  plan  and 
environmental  imp^  statement 
development 

Subpart  C— Acquisition,  Devalopment,  and 
Preparation  of  the  Final  Itanagamani  Plan 

§921.20  General. 

§  921.21  Initial  acquisition  and 
development  awards. 

Subpart  D— Reserve  Designation  and 
Subsequent  Operation 

§  921.30  Designation  of  National  Estuarine 
Research  Reserves. 

§  921.31  Supplemental  acquisition  and 
development  awards. 

§  921.32  Operation  and  management: 

Implementation  of  the  managmnent  plan. 
§  921.33  Boundary  changes,  mnendments  to 
the  management  plan,  and  addition  of 
multiple-site  components. 

Subpart  E— Ongoing  Oversight, 

Perf  ormarwe  Evahiation  and  Withdrawal  of 
Designation 

§  921 .40  Ongoing  oversight  and  evaluations 
of  designated  National  Estuarine 
Research  Reserves. 

§  921.41  Withdrawal  of  designation. 
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Subpert  F—SpecM  Research  Proiects 

$921.50  General. 

$  921.51  Estuarine  research  guidelines. 

$  921.52  Promotion  and  coo^ination  of 
estuarine  research. 

Subpart  O— Spedai  Monltoilng  Projects 
§921.60  General. 

Subpart  H  Special  Intarpratatton  and 
Education  Projacta 
§921.70  General. 

Subpart  i— Qanaral  Financial  Aaaistanca 
Proviaiona 

§921.80  Application  information. 

§921.81  Allowable  costs. 

§  921.82  Amendments  to  financial 
assistance  awards. 

Appendix  I  to  Part  921 — ^Biogeographic 
Classification  Scheme 

Appendix  11  to  Part  921 — ^Tjrpology  of 
National  Estuarine  Research  Reserves 

Authority:  Section  315  of  the  Coastal  Zone 
Management  Act,  as  amended  (16  U.S.C. 
1461). 

Subpart  A— Ganaral 

{821.1  Mission,  goals  and  general 
proviaiona. 

(a)  The  mission  of  the  National 
Estuarine  Research  Reserve  Program  is 
the  establishment  and  management, 
through  Federal-state  cooperation,  of  a 
national  system  (National  Estuarine 
Research  Reserve  System  or  System)  of 
estuarine  research  reserves  (National 
Estuarine  Research  Reserves  or 
Reserves)  representative  of  the  various 
regions  and  estuarine  types  in  the 
United  States.  National  Estuarine 
Research  Reserves  are  established  to 
provide  opportimities  for  long-term 
research,  education,  and  interpretation. 

(b)  The  goals  of  the  Program  are  to: 

(1)  Ensure  a  stable  environment  for 
research  through  long-term  protection  of 
National  Estuarine  Research  Reserve 
resources; 

(2)  Address  coastal  management 
issues  identified  as  significant  through 
coordinated  estuarine  resecuch  within 
the  System; 

(3)  Enhance  public  awareness  and 
understanding  of  estuarine  areas  and 
provide  suitable  opportunities  for 
public  education  and  interpretation; 

(4)  Promote  Federal,  state,  public  and 
private  use  of  one  or  more  Reserves 
within  the  ^stem  when  such  entities 
conduct  estuarine  research;  and 

(5)  Conduct  and  coordinate  estuarine 
research  within  the  System,  gathering 
and  making  available  information 
necessary  tor  improved  imderstanding 
and  management  of  estuarine  areas. 

(c)  National  Estuarine  Research 
Reserves  shall  be  open'to  the  public  to 
the  extent  permitted  imder  state  and 


Federal  law.  Multiple  uses  are  allowed 
to  the  degree  compatible  with  each 
Reserve's  overall  purpose  as  provided  in 
the  management  plan  (see  §  921.13)  and 
consistent  with  paragraphs  (a)  and  (b)  of 
this  section.  Use  levels  are  set  by  the 
state  where  the  Reserve  is  located  and 
analyzed  in  the  management  plan.  The 
Reserve  management  plan  shall  describe 
the  uses  and  establish  priorities  among 
these  uses.  The  plan  shall  identify  uses 
requiring  a  state  permit,  as  well  as  areas 
where  uses  are  encouraged  or 
prohibited.  Consistent  with  resource 
protection  and  research  objectives, 
public  access  and  use  may  be  restricted 
to  certain  areas  or  components  within  a 
Reserve. 

(d)  Habitat  manipulation  for  research 
purposes  is  allowed  consistent  with  the 
following  limitations.  Manipulative 
research  activities  must  be  specified  in 
the  management  plan,  be  consistent 
with  the  mission  and  goals  of  the 
program  (see  paragraphs  (a)  and  (b)  of 
this  section)  and  the  goals  and 
objectives  set  forth  in  the  Reserve’s 
management  plan,  and  be  limited  in 
nature  and  extent  to  the  minimum 
manipulative  activity  necessary  to 
accomplish  the  stated  research 
objective.  Manipulative  research 
activities  with  a  significant  or  long-term 
impact  on  Reserve  resources  require  the 
prior  approval  of  the  state  and  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA).  Manipulative 
research  activities  which  can  reasonably 
be  expected  to  have  a  significant 
adverse  impact  on  the  estuarine 
resources  and  habitat  of  a  Reserve,  such 
that  the  activities  themselves  or  their 
resulting  short-  and  long-term 
consequences  compromise  the 
representative  character  and  integrity  of 
a  Reserve,  are  prohibited.  Habitat 
manipulation  for  resource  management 
purposes  is  prohibited  except  as 
specifically  approved  by  NOAA  as;  (1) 

A  restoration  activity  consistent  with 
paragraph  (e)  of  this  section;  or  (2)  an 
activity  necessary  for  the  protection  of 
public  health  or  the  preservation  of 
other  sensitive  resources  which  have 
been  listed  or  are  <)ligible  for  protection 
under  relevant  Federal  or  state  authority 
[e.g.,  threatened/endangered  species  or 
significant  historical  or  cultural 
resources)  or  if  the  manipulative  activity 
is  a  long-term  pre-existing  use  (i.e.,  has 
occurred  prior  to  designation)  occurring 
in  a  bufier  area.  If  habitat  manipulation 
is  determined  to  be  necessary  for  the 
protection  of  public  health,  the 
preservation  of  sensitive  resources,  or  if 
the  manipulation  is  a  long-term  pre¬ 
existing  use  in  a  bufier  area,  then  these 
activities  shall  be  specified  in  the 


Reserve  management  plan  in  accordance 
with  §  921.13(a)(10)  and  shall  be  limited 
to  the  reasonable  alternative  which  has 
the  least  adverse  and  shortest  term 
impact  on  the  representative  and 
ecological  integrity  of  the  Reserve. 

(e)  Under  the  Act  an  area  may  be 
designated  as  an  estuarine  Reserve  only 
if  the  area  is  a  representative  estuarine 
ecosystem  that  is  suitable  for  long-term 
research.  Many  estuarine  areas  have 
undergone  some  ecological  change  as  a 
result  of  human  activities  (e.g., 
hydrological  changes,  intentional/ 
unintentional  species  composition 
changes — introduced  and  exotic 
species).  In  those  areas  proposed  or 
designated  as  National  Estuarine 
Research  Reserves,  such  changes  may 
have  diminished  the  representative 
character  and  integrity  of  the  site. 
Although  restoration  of  degraded  areas 
is  not  a  primary  purpose  of  the  System, 
such  activities  may  be  permitted  to 
improve  the  representative  character 
and  integrity  of  a  Reserve.  Restoration 
activities  must  be  carefully  planned  and 
approved  by  NOAA  through  the  Reserve 
management  plan.  Historical  research 
may  necessary  to  determine  the 
“natural”  representative  state  of  an 
estuarine  area  (i.e.,  an  estuarine 
ecosystem  minimally  affected  by  human 
activity  or  influence).  Frequently, 
restoration  of  a  degraded  estuarine  area 
will  provide  an  excellent  opportunity 
for  management  oriented  research. 

(f)  NOAA  may  provide  financial 
assistance  to  coastal  states,  not  to 
exceed,  per  Reserve,  50  percent  of  all 
actual  costs  or  $5  million  whichever 
amount  is  less,  to  assist  in  the 
acquisition  of  land  and  waters,  or 
interests  therein.  NOAA  may  provide 
financial  assistance  to  coastal  states  not 
to  exceed  70  percent  of  all  actual  costs 
for  the  management  and  operation  of, 
the  development  and  construction  of 
facilities,  and  the  conduct  of 
educational  or  interpretive  activities 
concerning  Reserves  (see  subpart  I). 
NOAA  may  provide  financial  assistance 
to  any  coastal  state  or  public  or  private 
person,  not  to  exceed  70  percent  of  all 
actual  costs,  to  support  research  and 
monitoring  within  a  Reserve. 
Predesignation,  acquisition  and 
development,  operation  and 
management,  special  research  and 
monitoring,  and  special  education  and 
interpretation  awards  are  available 
under  the  National  Estuarine  Reserve 
Program.  Predesignation  awards  are  for 
site  selection/feasibility,  draft 
management  plan  preparation  and 
conduct  of  basic  characterization 
studies.  Acquisition  and  development 
awards  are  intended  primarily  for 
acquisition  of  interests  in  land,  facility 
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construction  and  to  develop  and/or 
upgrade  research,  monitoring  and 
education  programs.  Operation  and 
management  awards  provide  funds  to 
assist  in  implementing,  operating  and 
managing  the  administrative,  and  basic 
research,  monitoring  and  education 
programs,  outlined  in  the  Reserve 
management  plan.  Special  research  and 
monitoring  awards  provide  funds  to 
conduct  estuarine  research  and 
monitoring  projects  with  the  System. 
Special  educational  and  interpretive 
awards  provide  funds  to  conduct 
estuarine  educational  and  interpretive 
projects  within  the  System. 

Lands  already  in  protected  status 
managed  by  other  Federal  agencies, 
state  or  local  governments,  or  private 
organizations  may  be  included  within 
National  Estuarine  Research  Reserves 
only  if  the  managing  entity  commits  to 
long-term  management  consistent  with 
paragraphs  (d)  and  (e)  of  this  section  in 
the  Reserve  management  plan.  Federal 
lands  already  in  protected  status  may 
not  comprise  a  majority  of  the  key  land 
and  water  areas  of  a  Reserve  (see 
§  921.11(c)(3)). 

(h)  To  assist  the  states  in  carrying  out 
the  Program’s  goals  in  an  effective 
manner.  NOAA  will  coordinate  a 
research  and  education  information 
exchange  throughout  the  National 
Estuarine  Reseat  Reserve  System.  As 
part  of  this  role.  NOAA  will  ensure  that 
information  and  ideas  from  one  Reserve 
are  made  available  to  others  in  the 
System.  The  network  will  enable 
Reserves  to  exchange  information  and 
research  data  with  each  other,  with 
universities  engaged  in  estuarine 
research,  and  with  Federal,  state,  and 
local  agencies.  NOAA’s  objective  is  a 
system-wide  program  of  research  and 
monitoring  capable  of  addressing  the 
management  issues  that  affect  long-term 
productivity  of  our  Nation’s  estuaries. 

§921.2  OefInMona. 

(a)  Act  means  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1451  et  seq. 

(b)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
or  delegee. 

(c)  Coastal  state  means  a  state  of  the 
United  States,  in  or  bordering  on.  the 
Atlantic.  Pacific,  or  Arctic  Oraan,  the 
Gulf  of  Mexico,  Long  Island  Soimd,  or 
one  or  more  of  the  Great  Lakes.  For  the 
purposes  of  these  regulations  the  term 
also  includes  Puerto  Rico,  the  Virgin 
Islands,  Guam,  the  Commonwealth  of 
the  Northern  Marianas  Islands,  the  Trust 
Territories  of  the  Pacific  Islands,  and 
American  Samoa  (see  16  U.S.C 
1453(4)). 


(d)  State  agency  means  an 
instrumentality  of  a  coastal  state  to 
whom  the  coastal  state  has  delegated  the 
authority  and  responsibility  for  the 
creation  and/or  management/operation 
of  a  National  Estuarine  Research 
Reserve.  Factors  indicative  of  this 
authority  may  include  the  power  to 
receive  and  expend  funds  on  behalf  of 
the  Reserve,  acquire  and  sell  or  convey 
real  and  personal  property  interests, 
adopt  rules  for  the  protection  of  the 
Reserve,  enforce  rules  applicable  to  the 
Reserve,  or  develop  and  implement 
research  and  education  pit^ams  for  the 
reserve.  For  the  purposes  of  these 
regulations,  the  terms  "coastal  state’’ 
and  "State  agency’’  shall  be 
synonjpious. 

(e)  nstuoTy  means  that  part  of  a  river 
or  stream  or  other  body  of  water  having 
unimpaired  connection  with  the  open 
sea,  where  the  sea  water  is  measurably 
diluted  with  firesh  water  derived  from 
land  drainage.  The  term  also  includes 
estuary-type  areas  with  measurable 
freshwater  influence  and  having 
unimpaired  connections  with  the  open 
sea,  and  estuary-type  areas  of  the  Great 
Lakes  and  their  connecting  waters  (see 
16  U.S.C.  1453(7)). 

(f)  National  Estuarine  Research 
Reserve  means  an  area  that  is  a 
representative  estuarine  ecosystem 
suitable  for  long-term  researcli,  which 
may  include  all  of  the  key  land  and 
water  portion  of  an  estuary,  and 
adjacent  transitional  areas  and  uplands 
constituting  to  the  extent  feasible  a 
natural  unit,  and  which  is  set  aside  as 
a  natural  field  laboratory  to  provide 
long-term  opportunities  for  research, 
education,  and  interpretation  on  the 
ecological  relationships  within  the  area 
(see  16  U.S.C  1453(8))  and  meets  the 
requirements  of  16  U.S.C  1461(b).  This 
includes  those  areas  designated  as 
National  Estuarine  Sanctuaries  or 
Reserves  under  section  315  of  the  Act 
prior  to  enactment  of  the  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990  and  each  area  subsequently 
designated  as  a  National  ^tuarine 
Research  Reserve. 

§921.3  National  Eatuarina  Raaaarch 
Raaarvo  Syatam  Biogaographic 
Claaalflcation  Schama  and  Eatuarina 
Typologiaa. 

(a)  National  Estuarine  Research 
Reserves  are  chosen  to  reflect  regional 
differences  and  to  include  a  variety  of 
ecosystem  types.  A  biogeographic 
classification  scheme  h^d  on  regional 
variations  in  the  nation’s  coastal  zone 
has  been  developed.  The  biogeographic 
classification  scheme  is  used  to  ensure 
that  the  National  Estuarine  Research 
Reserve  System  includes  at  least  one 


site  from  each  region.  The  estuarine 
typology  system  is  utilized  to  ensure 
^t  sites  in  the  System  reflect  the  wide 
range  of  estuarine  types  within  the 
United  States. 

(b)  The  biogeographic  classification 
scheme,  present^  in  appendix  I, 
contains  29  regions.  Figure  1  graphically 
depicts  the  biogeographic  regions  of  the 
United  States. 

(c)  The  typology  system  is  presented 
in  appendix  11. 

§921.4  Relationahip  to  other  provMons  of 
the  Coastal  Zone  Mansgement  Act,  and  to 
the  Marine  Protection,  Research  and 
Sanctuarlea  Act 

(a)  The  National  Estuarine  Research 
Reserve  System  is  intended  to  provide 
information  to  state  agencies  and  other 
entities  involved  in  addressing  coastal 
management  issues.  Any  coas^  state, 
including  those  that  do  not  have 
approved  coastal  management  programs 
under  section  306  of  the  Act,  is  eligible 
for  an  award  under  the  National 
Estuarine  Research  Reserve  Program 
(see  §  921.2(c)). 

(b)  For  purposes  of  consistency 
review  by  states  with  a  federally 
approved  coastal  management  program, 
the  designation  of  a  National  Ekuarine 
Research  Reserve  is  deemed  to  be  a 
Federal  activity,  which,  if  directly 
affecting  the  state’s  coastal  zone,  must 
be  vmdertaken  in  a  manner  consistent  to 
the  maximum  extent  practicable  with 
the  approved  state  coastal  management 
program  as  provided  by  section 
1456(c)(lJ  of  the  Act,  and  implementing 
regulations  at  15  CFR  part  930,  subpart 
C.  In  accordance  with  section  1456(c)(1) 
of  the  Act  and  the  applicable  regulations 
NOAA  will  be  responsible  for  certifying 
that  designation  of  the  Reserve  is 
consistent  with  the  state’s  approved 
coastal  management  program.  The  state 
must  concur  with  or  object  to  the 
certification.  It  is  recommended  that  the 
lead  state  agency  for  Reserve 
designation  consult,  at  the  earliest 
practicable  time,  with  the  appropriate 
state  officials  concerning  the 
consistency  of  a  proposed  National 
Estuarine  Researdi  Reserve. 

(c)  The  National  Estuarine  Research 
Reserve  Program  will  be  administered  in 
close  coordination  with  the  National 
Marine  Sanctuary  Program  (Title  in  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act,  as  amended.  16  U.S.C. 
1431-1445),  also  administered  by 
NOAA.  Title  m  authorizes  the  Secretary 
of  Commerce  to  designate  discrete  areas 
of  the  marine  environment  as  National 
Marine  Sanctuaries  to  protect  or  restore 
such  areas  for  their  conservation, 
recreational,  ecological,  historical, 
research,  educational  or  esthetic  values. 
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National  Marine  Sanctuaries  and 
Estuarine  Research  Reserves  may  not 
overlap,  but  may  be  adjacent. 

Subpart  B— Site  Selection,  Poet  Site 
Selection  and  lianagenMnl  Plan 
Deveiopment 

1921.10  Qanarai. 

(a)  A  coastal  state  may  apply  for 
Federal  financial  assistance  for  the 
purpose  of  site  selection,  preparation  of 
documents  specified  in  §  921.13  (draft 
management  plan  (I^ffP)  and 
environments  impact  statement  (EIS)), 
and  the  conduct  of  limited  basic 
characterization  studies.  The  total 
Federal  share  of  this  assistance  may  not 
exceed  $100,000.  Federal  financial 
assistance  for  preacquisition  activities 
under  §  921.11  and  $  921.12  is  subject  to 
the  total  $5  million  for  which  each 
Reserve  is  eligible  for  land  acquisition. 

In  the  case  of  a  biogeographic  region 
(see  appendix  I)  shared  by  two  or  more 
coastal  states,  eadi  state  is  eligible  for 
Federal  financial  assistance  to  establish 
a  separate  National  Estuarine  Research 
Reserve  within  their  respective  portion 
of  the  shared  biogeographic  region.  Each 
separate  National  E^arine  Research 
Resmve  is  eligible  for  the  full 
complement  ^  funding.  Financial 
assistance  application  procedures  are 
specified  in  subpaitl. 

(b)  In  developing  a  Reserve  program, 
a  state  may  choose  to  develop  a 
multiple^ite  Reserve  reflecting  a 
diversity  of  habitats  in  a  single 
biogeographic  region.  A  multiple^ite 
Res^e  allows  the  state  to  develop 
complementary  research  and 
educational  programs  within  the 
individual  components  of  its  multi-site 
Reserve.  Multiple-site  Reserves  are 
treated  as  one  Reserve  in  terms  of 
financial  assistance  and  development  of 
an  overall  management  framework  and 
plan.  Each  individual  site  of  a  proposed 
multiple-site  Reserve  shall  be  evaluated 
both  separately  under  $  921.11(c)  and 
collectively  as  part  of  the  site  selection 
process.  A  coastal  state  may  jHopose  to 
establish  a  multiple-site  R^rve  at  the 
time  of  the  initial  site  selection,  or  at 
any  point  in  the  development  or 
operation  of  the  Reserve.  If  the  state 
decides  to  develop  a  multiple-site 
National  Estuarine  Research  Reserve 
after  the  initial  acquisition  and 
development  awaM  is  made  for  a  single 
site,  the  proposal  is  subject  to  the 
requirements  set  forth  in  $  921.33(b). 
However,  a  state  may  not  propose  to  add 
one  or  more  sites  to  an  aliwdy 
designated  Reserve  if  the  operation  and 
management  of  such  Reserve  has  been 
found  deficient  and  uncorrected  or  the 
research  conducted  is  not  consistent 


with  the  Estuarine  Research  Guidelines 
referenced  in  §921.51.  In  addition. 
Federal  funds  for  the  acquisition  of  a 
multiple-site  Reserve  remain  limited  to 
$5,000,000  (see  §921.20).  The  funding 
for  operation  of  a  multiple-^ite  Reserve 
is  limited  to  the  maximum  allowed  for 
any  one  Reserve  per  year  (see 
§  921.32(c))  and  preacquisition  funds 
are  limited  to  $100,000  per  Reserve. 

§921.11  SHe  selection  and  faasIbHIty. 

(a)  A  coastal  state  may  use  Federal 
funds  to  establish  and  implement  a  site 
selection  process  which  is  approved  by 
NOAA. 

(b)  In  addition  to  the  requirements  set 
forth  in  subpart  I.  a  request  for  Federal 
funds  for  site  selection  must  contain  the 
following  progr^matic  information: 

(1)  A  oescription  of  the  proposed  site 
selection  process  and  how  it  will  be  . 
implemented  in  conformance  with  the 
biogeographic  classification  scheme  and 
typology  (§  921.3); 

(2)  An  identification  of  the  site 
selection  agency  and  the  potential 
management  agency;  and 

(3)  A  description  of  how  public 
participation  will  be  incorporated  into 
the  process  (see  §  921.11(d)). 

(cj  As  part  of  the  site  selection 
process,  the  state  and  NOAA  shall 
evaluate  and  select  the  final  site(s). 
NOAA  has  final  authority  in  approving 
such  sites.  Site  selection  shall  be  guid^ 
by  the  following  principles: 

(1)  The  site’s  contribution  to  the 
biogeographical  and  typological  balance 
of  the  National  Estuarine  Research 
Reserve  System.  NOAA  will  give 
priority  consideration  to  proposals  to 
establish  Reserves  in  biogeographic 
regions  or  subregions  or  incorporating 
types  that  are  not  represented  in  the 
system,  (see  the  hiogeographic 
classification  scheme  and  typology  set 
forth  in  §  921.3  and  appendices  I  and  II); 

(2)  The  site’s  ecolo^cal 
characteristics,  induing  its  biological 
productivity,  diversity  of  flora  and 
foima,  and  capacity  to  attract  a  broad 
range  of  research  and  educational 
interests.  The  proposed  site  must  be  a 
representative  estuarine  ecosystem  and 
should,  to  the  maximum  extent 
possible,  be  an  estuarine  ecosystem 
minimally  afiected  by  human  activity  or 
influence  (see  §  921.1(e)). 

(3)  Assurance  that  the  site’s 
boxmdaries  encompass  an  adequate 
portion  of  the  key  land  and  water  areas 
of  the  natural  system  to  approximate  an 
ecological  unit  and  to  ensure  effective 
conservation.  Boundary  size  will  vary 
greatly  depending  on  the  nature  of  tlm 
ecosystem.  Reserve  boundaries  must 
encompass  the  area  within  which 
adequate  control  has  or  will  be 


established  by  the  managing  entity  over 
human  activities  occurring  within  the 
Reserve.  Generally,  Reserve  boundaries 
will  encompass  two  areas:  Key  land  and 
water  areas  (or  "core  area”)  and  a  buffer 
zone.  Key  land  and  water  areas  and  a 
buffer  zone  will  likely  require 
significantly  different  levels  of  control 
(see  §  921.13(a)(7)).  The  term  "key  land 
and  water  areas"  refers  to  that  core  area 
within  the  Reserve  that  is  so  vital  to  the 
functioning  of  the  estuarine  ecosystem 
that  it  must  be  under  a  level  of  control 
sufficient  to  ensure  the  long-term 
viability  of  the  Reserve  for  research  on 
natiiral  processes.  Key  land  and  water 
areas,  which  comprise  the  core  area,  are 
those  ecological  imits  of  a  natural 
estuarine  system  which  preserve,  for 
research  purposes,  a  full  range  of 
significant  physical,  chemic^  and 
biological  foctors  contributing  to  the 
diversity  of  fauna,  flora  and  natural 
processes  occurring  within  the  estuary. 
'The  determination  of  which  land  and 
water  areas  are  "key”  to  a  particular 
Reserve  must  be  based  on  specific 
scientific  knowledge  of  the  area.  A  basic 
principle  to  follow  when  deciding  upon 
key  land  and  water  areas  is  that  they 
should  encompass  resources 
representative  of  the  total  ecosystem, 
and  which  if  compromised  could 
endanger  the  research  objectives  of  the 
Reserve.  'The  term  "buffer  zone"  refers 
to  an  area  adjacent  to  or  surrounding 
key  land  and  water  areas  and  essential 
to  their  integrity.  Buffer  zones  protect 
the  core  area  and  provide  additional 
protection  for  estuarine-dependent 
species,  including  those  that  are  rare  or 
endangered.  When  determined 
appropriate  by  the  state  and  approved 
by  NOAA,  the  buffer  zone  may  also 
include  an  area  necessary  for  facilities 
required  for  research  and  interpretation. 
Additionally,  buffer  zones  should  be 
established  sufficient  to  accommodate  a 
shift  of  the  core  area  as  a  result  of 
biological,  ecological  or 
geomorphological  change  which 
reasonably  could  be  expected  to  occur. 
National  Estuarine  Research  Reserves 
may  include  existing  Federal  or  state 
lands  already  in  a  protected  status 
where  mutual  benefit  can  be  enhanced. 
However,  NOAA  will  not  approve  a  site 
for  potential  National  Estuarine 
Research  Reserve  status  that  is 
dependent  primarily  upon  the  inclusion 
of  currently  protected  Federal  lands  in 
order  to  meet  the  requirements  for 
Reserve  status  (such  as  key  land  and 
water  areas).  Such  lands  generally  will 
be  included  within  a  Reserve  to  serve  as 
a  buffer  or  for  other  ancillary  purposes; 
and  may  be  included,  subject  to  NOAA 
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approval,  as  a  limited  portion  of  the 
core  area; 

(4)  The  site’s  suitability  for  long-term 
estuarine  research,  including  ecological 
factors  and  proximity  to  existing 
research  facilities  and  educational 
institutions; 

(5)  The  site’s  compatibility  with 
existing  and  potential  land  and  water 
uses  in  contiguous  areas  as  well  as 
approved  coastal  and  estuarine 
management 'plans;  and 

(6)  The  site’s  importance  to  education 
and  interpretive  e^orts,  consistent  with 
the  need  for  continued  protection  of  the 
natural  system. 

(d)  Early  in  the  site  selection  process 
the  state  must  seek  the  views  of  affected 
landowners,  local  governments,  other 
state  and  Federal  agencies  and  other 
parties  who  are  interested  in  the  area(s) 
being  considered  for  selection  as  a 
potential  National  Estuarine  Research 
Reserve.  After  the  local  govemment(s) 
and  affected  landownerfs)  have  been 
contacted,  at  least  one  public  meeting 
shall  be  held  in  the  vicinity  of  the 
proposed  site.  Notice  of  such  a  meeting, 
including  the  time,  place,  and  relevant 
subject  matter,  shall  be  announced  by 
the  state  through  the  area’s  principal 
newspaper  at  least  15  days  prior  to  the 
date  of  ^e  meeting  and  by  NOAA  in  the 
Federal  Register. 

(e)  A  state  request  for  NOAA  approval 
of  a  proposed  site  (or  sites  in  the  case 
of  a  multi-site  Reserve)  must  contain  a 
description  of  the  proposed  sitefs)  in 
relationship  to  eacm  of  the  site  selection 
principals  (§  921.11(c))  and  the 
following  information: 

(1)  An  analysis  of  the  proposed  site(s) 
based  on  the  biogeographical  scheme/ 
typology  discuss^  in  $921.3  and  set 
forth  in  appendices  I  and  11; 

(2)  A  description  of  the  proposed 
site(s)  and  its  (their)  major  resources, 
including  location,  proposed 
boundaries,  and  adjacent  land  uses. 
Maps  are  required: 

(3)  A  description  of  the  public 
participation  process  used  by  the  state 
to  solidt  the  views  of  interested  parties, 
a  summary  of  comments,  and,  if 
interstate  issues  are  involved, 
documentation  that  the  Govemor(s)  of 
the  other  affected  state(s)  has  been 
contacted.  Copies  of  all  correspondence, 
induding  contad  letters  to  all  affeded 
landowners  must  be  appended; 

(4)  A  list  of  all  sites  considered  and 
a  brief  statement  of  the  reasons  why  a 
site  was  not  preferred:  and 

(5)  A  nomination  of  the  proposed 
site(s)  for  designation  as  a  National 
Estuarine  Research  Reserve  by  the 
Governor  of  the  coastal  state  in  which 
the  state  is  located. 


(f)  A  state  proposing  to  reactivate  an 
inactive  site,  previously  approved  by 
NOAA  for  development  as  an  Estuarine 
Sanduary  or  Reserve,  may  apply  for 
those  funds  remaining,  if  any,  provided 
for  site  selection  and  feasibiUty 
($  921.11a))  to  determine  the  feasibility 
of  readivation.  This  feasibility  study 
must  comply  with  the  requirements  set 
forth  in  §  921.11(c)  through  (e). 

1921.12  Post  she  selection. 

(a)  At  the  time  of  the  coastal  state’s 
request  for  NOAA  approval  of  a 
proposed  site,  the  state  may  submit  a 
request  for  funds  to  develop  the  draft 
management  plan  and  for  preparation  of 
the  EIS.  At  this  time,  the  state  may  also 
submit  a  request  for  the  remainder  of 
the  predesignation  funds  to  perform  a 
limited  basic  charaderization  of  the 
physical,  chemical  and  biological 
charaderistics  of  the  site  approved  by 
NOAA  necessary  for  providing  EIS 
information  to  NOAA.  The  state’s 
request  for  these  post  site  selection 
funds  must  be  accompanied  by  the 
information  spedfied  in  subpart  I  and, 
for  draft  management  plan  development 
and  EIS  information  collection,  the 
following  programmatic  information: 

(1)  A  draft  management  plan  outline 
(see  §  921.13(a)  below);  and 

(2)  An  outline  of  a  draft  memorandum 
of  understanding  6MOU)  between  the 
state  and  NOAA  detailing  the  Federal- 
state  role  in  Reserve  management  during 
the  initial  period  of  Federal  funding  and 
expressing  the  state’s  long-term 
commitment  to  operate  and  manage  the 
Reserve. 

(b)  The  state  is  eligible  to  use  the 
funds  referenced  in  $  921.12(a)  after  the 
proposed  site  is  approved  by  NOAA 
under  the  terms  of  $  921.11. 

1921.13  Management  plan  and 
environmental  Impact  atatament 
davelopment 

(a)  After  NOAA  approves  the  state’s 
proposed  site  and  application  for  funds 
submitted  piusuant  to  $  921.12,  the  state 
may  begin  draft  management  plan 
development  and  the  collection  of 
information  necessary  for  the 
preparation  by  NOAA  of  an  EIS.  The 
state  shall  develop  a  draft  management 
plan,  including  an  MOU.  The  plan  shall 
set  out  in  detail: 

(1)  Reserve  goals  and  objectives, 
management  issues,  and  strategies  or 
actions  for  meeting  the  goals  and 
objectives: 

(2)  An  administrative  plan  including 
st^  roles  in  administration,  research, 
education/interpretation,  and 
surveillance  and  enforcement: 

(3)  A  research  plan,  including  a 
monitoring  desi^; 


(4)  An  education/interpretive  plan; 

(5)  A  plan  for  public  access  to  the 
Reserve: 

(6)  A  construction  plan,  including  a 
proposed  construction  schedule,  general 
descriptions  of  proposed  developments 
and  Mneral  cost  estimates.  Information 
shoiud  be  provided  for  proposed  minor 
construction  projects  in  sufficient  detail 
to  allow  these  projects  to  begin  in  the 
initial  phase  of  acquisition  and 
development.  A  categorical  exclusion, 
environmental  assessment,  or  EIS  may 
be  remiired  prior  to  construction: 

(7) (i)  An  acquisition  plan  identifying 
the  ecologically  key  land  and  water 
areas  of  the  Reserve,  ranking  these  areas 
according  to  their  relative  importance, 
and  including  a  strategy  for  establishing 
adequate  long-term  state  control  over 
these  areas  sufficient  to  provide 
protection  for  Reserve  resources  to 
ensure  a  stable  environment  for 
research.  This  plan  must  include  an 
identification  of  ownership  within  the 
proposed  Reserve  boundaries,  including 
land  already  in  the  public  domain;  the 
method(s)  of  acquisition  which  the  State 

I)ropose8  to  use— acquisition  (including 
ess-than-fee  simple  options)  to 
establish  adequate  long-term  state 
control;  an  estimate  of  the  fair  market 
value  of  any  property  interest— which  is 
proposed  for  acquisition;  a  schedule 
estimating  the  time  required  to  complete 
the  process  of  establishing  adequate 
state  control  of  the  propo^  research 
reserve;  and  a  discussion  of  any 
anticipated  problems.  In  selecting  a 
preferred  method(s)  for  establishing 
adequate  state  control  over  areas  vdthin 
the  proposed  boimdaries  of  the  Reserve, 
the  state  shall  perform  the  following 
steps  for  each  parcel  determined  to  be 

!>art  of  the  key  land  and  water  areas 
control  over  which  is  necessary  to 
protect  the  integrity  of  the  Rescue  for 
research  purposes),  and  for  those 
parcels  requi^  for  research  and 
interpretive  support  fecilities  or  buffer 
purposes: 

(A)  Determine,  with  appropriate 
justification,  the  minimum  level  of 
control(s)  required  [e.g.,  management 
agreement,  regulation,  less-tham-fee 
simple  property  interest  (e.g., 
conservation  easement),  fee  simple 
property  acquisition,  or  a  combination 
of  these  approaches).  This  does  not 
preclude  the  future  necessity  of 
increasing  the  level  of  state  control; 

(B)  Identify  the  level  of  existing  state 
contro!(s): 

(C)  Identify  the  level  of  additional 
state  control(s),  if  any,  necessary  to  meet 
the  minimum  requirements  identified  in 
paragraph  (a)(7)(i)(A)  of  this  section; 

(D)  Ermine  all  reasonable 
alternatives  for  attaining  the  level  of 
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contnd  identified  in  paragraph 

(a)(7)(iHC)  of  this  section,  and  perform 
a  cost  analysis  of  each;  and 
(E)  Rank,  in  order  of  cost,  the  methods 
(including  acquisition)  identified  in 
paramph  (aK7Ki)(D)  of  this  section. 

(ii)  An  assessment  of  the  relative  cost- 
effectiveness  of  control  alternatives 
shall  include  a  reascmable  estimate  of 
both  short-term  costs  (e.g.,  acquisition  of 
property  interests,  regulatory  program 
development  including  associated 
enforcement  costs,  negotiation, 
adjudication,  etc.)  andi  long-term  costs 
(e.g.,  monitoring,  enforcement, 
adjudication,  manaMment  and 
coordination).  In  selecting  a  preferred 
method(s)  for  establishing  adequate 
stats  control  over  eedi  parcel  examined 
under  the  fnooess  described  above,  the 
state  shall  give  priority  consideration  to 
the  least  o^y  methodfs)  of  attaining 
the  minimum  level  of  Icmg-term  control 
required.  Generally,  with  the  possible 
exception  of  buffer  areas  required  for 
support  facilities,  the  level  of  controUs) 
required  for  buffer  areas  will  be 
consider^ly  less  than  that  required  for 
key  land  and  water  areas.  This 
acquisition  plan,  aftm  receiving  the 
approval  of  NOAA,  shall  serve  as  a 
guide  for  negotiations  with  landowners. 
A  final  boundary  for  the  reserve  shall  be 
delineated  as  a  part  of  the  final 
managemei^  plm; 

(8)  A  resource  p^ection  plan 
detailing  applic^ile  authorities, 
including  allowid>le  uses,  uses  requiring 
a  permit  and  permit  requirements,  any 
restrictions  on  use  of  the  research 
reserve,  and  a  strategy  for  research 
reserve  surveillance  and  enforcement  of 
such  use  restrictions,  including 
appropriate  government  enforcement 
agencies: 

(9)  If  applicable,  a  restoration  plan 
describing  those  portions  of  the  site  that 
may  require  habitat  modification  to 
restore  natural  conditions; 

(10)  If  applicable,  a  resource 
manipulation  plan,  describing  those 
portions  of  the  Reserve  buffer  in  which 
long-term  pre-existing  (prior  to 
designation)  manipulation  for  reasons 
not  related  to  research  or  restoration  is 
occurring.  The  plan  shall  explain  in 
detail  the  nature  of  such  activities,  shall 
justify  why  such  manipulatimi  should 
be  permitted  to  continue  within  the 
reserve  bufier;  and  shall  describe 
possible  effects  of  this  manipulation  on 
key  land  and  water  areas  and  their 
resources: 

(11)  A  proposed  memorandum  of 
undemtandi^  (MOU)  between  the  state 
and  NOAA  regarding  the  Federal-state 
relationship  during  the  establishment 
and  development  of  the  National 
Estuarine  Research  Reamve,  and 


expressing  a  long-term  commitment  by 
the  state  to  maintain  and  manage  the 
Reserve  in  accordance  with  section  315 
of  the  Act.  16  U.S.C.  1461,  and 
applicable  regulations.  In  conjuncticm 
with  the  MOU,  and  where  possible 
imder  state  law.  the  state  consider 
taking  appropriate  administrative  or 
legislative  action  to  ensure  the  long¬ 
term  protection  and  operatim  of  the 
National  Estuarine  Research  Reserve.  If 
other  MOUs  are  necessary  (such  as  with 
a  Federal  agency,  another  state  agency 
or  private  organization),  drafts  of  such 
MOUs  must  M  included  in  the  plan.  All 
necessary  MOU*8  shall  be  signed  prior 
to  Reserve  designation:  and 

(12)  If  the  state  has  a  federally 
approved  coastal  management  program, 
a  certification  that  the  National 
Estuarine  Research  Reserve  is  consistent 
to  the  maximxim  extent  practicable  with 
that  program.  See  §  921.4(b)  and 
§  921.30(b). 

(b)  Regarding  the  preparation  of  an 
EIS  imder  the  National  Environmental 
Policy  Act  on  a  National  Estuarine 
Research  Reserve  proposal,  the  state  and 
NOAA  shall  collect  all  necessary 
information  concerning  the 
socioeconomic  and  environmental 
impacts  associated  with  implementing 
the  draft  management  plan  and  feasible 
alternatives  to  the  plan.  Based  on  this 
information,  the  state  will  draft  and 
provide  NOAA  with  a  preliminary  EIS. 

(c)  Early  in  the  development  of  the 
draft  management  plan  and  the  draft 
EIS,  the  state  and  NOAA  shall  hold  a 
scoping  meeting  (pursuant  to  NEPA)  in 
the  area  or  areas  most  affected  to  solicit 
public  and  government  comments  on 
the  significant  issues  related  to  the 
proposed  action.  NOAA  will  publish  a 
notice  of  the  meeting  in  the  Federal 
Register  at  least  15  days  prior  to  the 
meeting.  The  state  shall  be  responsible 
for  publishing  a  similar  notice  in  the 
local  media. 

(d)  NOAA  will  publish  a  Federal 
Register  notice  of  intent  to  prepare  a 
draft  EIS.  After  the  draft  EIS  is  prepared 
and  filed  with  the  Environmental 
Protection  Agency  (EPA),  a  Notice  of 
Availability  of  the  draft  ^  will  appear 
in  the  Fedml  Register.  Not  less  than  30 
days  after  publication  of  the  notice, 
NOAA  will  hold  at  least  one  public 
hearing  in  the  area  or  areas  most 
afiected  by  the  proposed  national 
estuarine  reseandi  reserve.  The  hearing 
will  be  held  no  sooner  than  15  days 
after  appropriate  notice  of  the  meeting 
has  been  given  in  the  principal  news 
media  by  the  state  ana  in  the  Federal 
Register  by  NOAA.  After  a  45-day 
comment  period,  a  final  EIS  will  be 
prepared  by  the  state  and  NOAA. 


Subpwt  C— Acquisition,  Development 
and  Preparation  of  the  Final 
Management  Plan 

1921.20  Qwioral. 

The  acquisition  and  development 
period  is  separated  into  two  major 
phases.  After  NOAA  approval  of  the 
site,  draft  management  plan  and  draft 
MOU,  and  completion  of  the  final  EIS, 
a  coastal  state  is  eligible  for  an  initial 
acquisition  and  development  award(s). 

In  this  initial  phase,  the  state  should 
work  to  meet  the  criteria  required  for 
formal  research  reserve  designation;  e.g., 
establishing  adequate  state  control  over 
the  key  land  and  water  areas  as 
specified  in  the  draft  management  plan 
and  preparing  the  final  management 
plan.  These  requirements  are  specified 
in  §  921.30.  Minor  construction  in 
accordance  vrith  the  draft  management 
plan  may  also  be  conducted  during  this 
initial  phase.  The  initial  acquisition  and 
development  pha^  is  expected  to  last 
no  longer  than  three  years.  If  necessary, 
a  longer  time  period  may  be  negotiated 
between  the  state  and  NOAA.  After 
Reserve  designation,  a  state  is  eligible 
for  a  supplemental  acquisition  and 
development  award(s)  in  accordance 
with  §921.31.  In  this  post-designation 
acquisition  and  development  phase, 
funds  may  be  used  in  accordance  with 
the  final  management  plan  to  construct 
research  and  educational  facilities, 
complete  any  remaining  land 
acquisition,  for  program  development, 
and  for  restorative  activities  identified 
in  the  final  management  plan.  In  any 
case,  the  amount  of  Federal  financial 
assistance  provided  to  a  coastal  state 
with  respect  to  the  acquisition  of  lands 
and  waters,  or  interests  therein,  for  any 
one  National  Estuarine  Research 
Reserve  may  not  exceed  an  amount 
equal  to  50  per  cent  of  the  costs  of  the 
lands,  waters,  and  interests  therein  or 
$5,000,000,  whichever  amount  is  less. 

f  921 .21  InitUil  acquisition  and 
devaiopmant  awards. 

(a)  Assistance  is  provided  to  aid  the 
recipient  prior  to  designation  in: 

(1)  Acquiring  a  fee  simple  or  less- 
than-fee  simple  real  property  interest  in 
land  and  water  areas  to  be  included  in 
the  Reserve  boundaries  (see 

§  921.13(a)(7):  §  921.30(d)); 

(2)  Minor  construction,  as  provided  in 
paragraphs  (b)  and  (c)  of  this  section; 

(3)  Preparing  the  final  management 
plan;  ana 

(4)  Initial  management  costs,  e.g.,  for 
implementing  the  NOAA  approv^  draft 
management  plan,  hiring  a  Reserve 
manager  and  other  staff  as  necessary 
and  for  other  management-related 
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activities.  Application  procedures  are 
spedhed  in  subpart  I. 

(b)  The  expenditure  of  Federal  and 
state  funds  on  major  construction 
activities  is  not  allowed  during  the 
initial  acquisition  abd  development 
phase.  The  preparation  of  architectural 
and  engineering  plans,  including 
specifications,  lof  any  proposed 
construction,  or  for  proposed  restorative 
activities,  is  permitted.  In  additioa, 
minor  constiucticm  activities,  consistent 
with  paragraph  (c)  of  this  section  also 
are  allowed.  The  NOAA-approved  draft 
management  plan  must,  however, 
include  a  construction  plan  and  a  public 
access  plan  before  any  award  funtu  can 
be  spent  on  construction  activities. 

(c)  Only  minor  construction  activities 
that  aid  in  implementing  portions  of  the 
management  plan  (sudi  as  boat  ramps 
and  nature  trails)  are  permitted  during 
the  initial  acquisition  and  development 
phase.  No  more  than  five  (5)  percent  of 
the  initial  acquisition  aiKl  development 
award  may  be  expended  on  such 
activities.  NOAA  must  make  a  specific 
determination,  based  on  the  find  EIS, 
that  the  construction  activity  will  not  be 
detrimental  to  the  environment 

(d)  Except  as  ^Mcifically  fvovided  in 
paragraphs  (a)  tfaroi^  (c)  of  this 
section,  construction  projects,  to  be 
funded  in  whole  at  in  part  under  an 
acquisiticm  mrd  development  award(s), 
may  not  be  initiated  until  the  Reserve 
receives  fc^mal  designation  (see 

§  921.30).  This  requhmnent  has  been 
adopted  to  ensure  thtf  substantial 
progress  in  establishing  adequate  state 
control  over  key  land  and  water  areas 
has  been  made  and  that  a  final 
management  plan  is  completed  before 
major  sums  are  spent  on  omstruction. 
Once  substantial  progress  in 
establishing  adequate  state  control/ 
acquisition  has  brnn  made,  as  defined 
by  the  state  in  the  management  plan, 
other  activities  guided  the  final 
management  plan  may  fai^in  with 
NOAA‘s  approvaL 

(e)  For  any  real  property  acquired  in 
whole  or  part  with  F^erd  funds  for  the 
Reserve,  the  state  shall  execute  suitable 
title  documents  to  include  substantially 
the  following  provisions,  or  otherwise 
append  the  foDowing  provisions  in  a 
manner  acceptable  under  applicable 
state  law  to  the  officid  land  record(sl: 

(1)  Title  to  the  property  conveyed  by 
this  deed  shall  vest  in  the  [recipient  d 
the  award  granted  pursuant  to  section 
315  of  the  Act,  16  U.S.C.  1461  or  other 
NOAA  approved  state  agency]  subject  to 
the  condition  that  the  designation  of  the 
[name  of  National  Estuarine  Reserve]  is 
not  withdrawn  and  the  property 
remains  part  of  the  federdly  designated 


[name  of  National  Estuarine  Research 
Reserve];  and 

(2)  In  the  event  that  the  property  is  no 
longw  included  as  part  of  the  Reserve, 
or  if  the  designation  of  the  Reserve  of 
which  it  is  part  is  withdrawn,  then 
NOAA  or  its  successor  agency,  after  full 
and  reasonable  consultation  with  the 
State,  may  exercise  the  following  rights 
regarding  the  disposition  of  the 
property: 

(ij  The  recipient  may  retain  title  after 
paying  the  Fraeral  Government  an 
amount  computed  by  applying  the 
Federd  percentage  of  participation  in 
th?  cost  of  the  original  projetk  to  the 
current  fair  market  value  of  the 
property; 

(u)  If  the  recipient  does  not  elect  to 
retain  title,  the  Federd  Government  may 
either  direct  the  recipient  to  sell  the 
property  and  pay  the  Federal 
Government  an  amount  computed  by 
applying  the  Federal  percentage  of 
participation  in  the  cost  of  the  original 
project  to  the  proceeds  from  the  sale 
(after  deducting  actual  and  reasonable 
selling  and  repair  or  renovation 
expenses,  if  may.  from  the  sale 
proceeds),  or  direct  the  recipient  to 
transfer  title  to  the  Federd  Government. 
If  directed  to  transfer  title  to  the  Federal 
Government,  the  recipient  shall  be 
entitled  to  compensation  computed  by 
applying  the  recipient’s  percentage  of 
participation  in  the  cost  of  the  origind 
project  to  the  current  firir  murket  value 
of  the  property;  and 

(iii)  Fair  manet  value  of  the  propoty 
must  be  determined  by  an  independent 
appraiser  and  certified  by  a  responsible 
official  of  the  state,  as  provided  by 
Department  of  Commerce  regulaticms  at 
15  CFR  part  24,  and  Uniform  Relocaticm 
Assistance  and  Reel  Property 
Acquisition  for  Federal  and  Federally 
assisted  programs  at  15  CFR  part  11. 

(f)  Upon  instruction  by  NOAA, 
provisions  analogous  to  those  of 

§  921.21(e)  diall  be  included  in  the 
documentation  underlying  less-then-fee- 
simple  interests  acquired  in  whole 
part  with  Federd  funds. 

(g)  Federal  funds  or  non-Federd 
matching  share  funds  shall  not  be  spent 
to  acquire  a  real  property  interest  in 
which  the  state  will  own  the  land 
concurrently  with  another  entity  xmless 
the  property  interest  has  been  identified 
as  a  part  of  an  acquisition  strategy 
pursuant  to  §  921.13(7)  which  has  been 
approved  by  NOAA  prior  to  the 
effective  date  of  these  regulations. 

(h)  Prior  to  submitting  the  find 
management  plan  to  NOAA  for  review 
and  approval,  the  state  shall  hold  a 
public  meeting  to  receive  comment  on 
the  plan  in  the  area  aftacted  by  die 
estuarine  researdi  reserve.  NOAA  will 


publish  a  notice  of  the  meeting  in  the 
Federd  Register  at  least  15  days  prior 
to  the  public  meeting.  The  state  sndl  be 
responsible  for  having  a  similar  notice 
published  in  the  locd  ne wspaper(s). 

Subpart  D— flesarve  Designation  and 
Subaequant  Operation 

1921.30  Designation  of  National  Eetuarine 

Raaaarch  Raearvaa. 

(a)  The  Under  Secretary  may 
designate  an  area  propos^  for 
designation  by  the  Governor  of  the  state 
in  which  it  is  located,  as  a  Nationd 
Esturaine  Research  Reserve  if  the  Undw 
Secretary  finds; 

(1)  The  area  is  a  representative 
estuarine  ecosystem  that  is  suitable  for 
long-term  research  and  contributes  to 
the  biogeographical  and  typologicd 
balance  of  the  System; 

(2)  Key  land  and  water  areas  of  the 
proposed  Reserve,  as  identified  in  the 
management  plan,  are  under  adequate 
state  control  sufficient  to  provide  long¬ 
term  protection  for  reserve  resources  to 
ensure  a  stable  environment  for 
researdi; 

(3)  Designation  of  the  area  as  a 
Reserve  will  serve  to  enhance  public 
awareness  and  imderstanding  of 
estuarine  areas,  and  provide  suitable 
opportunities  for  public  education  and 
interpretation; 

(4)  A  find  management  plan  has  been 
approved  by  NOAA; 

(5)  An  MOU  has  been  signed  between 
the  state  and  NOAA  ensuring  a  long¬ 
term  commitment  by  the  state  to  the 
effective  operation  and  implementation 
of  the  area  as  a  Nationd  Ertuarine 
Research  Reserve; 

(6)  All  MOU’s  necessary  for  reserve 
management  (j.e.,  with  relevant  Federd, 
state,  and  local  agendes  and/or  private 
organizations)  have  been  signed;  and 

(7)  Hie  coastd  state  in  which  the  area 
is  located  has  complied  with  the 
requirements  of  subpart  B. 

(d)  NOAA  will  determine  whether  the 
designation  of  a  Nationd  Estuarine 
Research  Reserve  in  a  state  with  a 
federdly  approved  coastal  zone 
management  program  directly  affects 
the  coastal  zone.  If  the  designation  is 
found  to  directly  affect  the  coastd  zone, 
NOAA  will  make  a  consistency 
determination  pursuant  to  §  307(c)(1)  of 
the  Act,  16  U.S.C.  1456,  Mid  15  CTO  part 
930,  subpart  C.  See  §  921.4(b).  The 
results  of  this  consistency  determination 
will  be  published  in  the  Federal 
Register  when  the  notice  of  designation 
is  published.  See  §  921.30(c). 

(c)  NOAA  will  publish  die  notice  of 
designation  of  a  National  Estuarine 
Research  Reserve  in  the  Federal 
Register.  The  state  shdl  be  responsible 
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for  having  a  similar  notice  published  in 
the  local  media. 

(d)  The  term  "state  control”  in 
§  921.30(a)(3)  does  not  necessarily 
require  that  key  land  and  water  areas  be 
owned  by  the  state  in  fee  simple. 
Acquisition  of  less-than-fee  simple 
interests  (e.g.,  conservation  easements) 
and  utilization  of  existing  state 
regulatory  measures  are  encouraged 
where  the  state  can  demonstrate  that 
these  interests  and  measures  assure 
adequate  long-term  state  control 
consistent  with  the  purposes  of  the 
research  reserve  (see  also  §  921.13(a)(7): 
S  921.21(g)).  Should  the  state  later  elect 
to  purchase  an  interest  in  such  lands 
using  NOAA  funds,  adequate 
justification  as  to  the  need  for  such 
acquisition  must  be  provided  to  NOAA. 

i  921 .31  Supplemental  acquisition  and 
development  awards. 

After  National  Estuarine  Research 
Reserve  desi^ation,  and  as  specified  in 
the  approved  management  plan,  a 
coastal  state  may  request  a 
supplemental  acquisition  and/or 
development  award(s)  for  acquiring 
additional  property  interests  identified 
in  the  management  plan  as  necessary  to 
strengthen  protection  of  key  land  and 
water  areas  and  to  enhance  long-term 
protection  of  the  area  for  reseai^  and 
education,  for  facility  and  exhibit 
construction,  for  restorative  activities 
identified  in  the  approved  management 
plan,  for  administrative  purposes 
related  to  acquisition  anmcr  facility 
construction  and  to  develop  and/or 
upgrade  researchi  monitoring  and 
education/interpretive  programs. 
Federal  finandd  assistance  provided  to 
a  National  Estuarine  Reseercm  Reserve 
for  supplemental  development  costs 
directly  associated  with  facility 
construction  (i.e.,  major  construction 
activities)  may  not  exceed  70  percent  of 
the  total  project  cost.  NOAA  must  make 
a  specific  determination  that  the 
construction  activity  will  not  be 
detrimental  to  the  environment. 
Acquisition  awards  for  the  acquisition 
of  lands  or  waters,  or  interests  therein, 
for  any  one  reserve  may  not  exceed  an 
amoxmt  equal  to  50  per  centum  of  the 
cost  of  the  lands,  waters,  and  interests 
therein  or  $5,000,000,  whichever 
amount  is  less.  In  the  case  of  a 
biogeographic  region  (see  Appendix  I) 
shaj^  by  two  or  more  states,  each  state 
is  eligible  independently  for  Federal 
financial  assistance  to  ekablish  a 
separate  National  Estuarine  Research 
R^rve  within  their  respective  portion 
of  the  shared  biogeographic  region. 
Application  proc^ures  are  spi^fied  in 
subpart  I.  Land  acquisition  must  follow 
the  procedures  sp^fied  in 


§  921.13(a)(7).  $  921.21(e)  and  (f)  and 
§921.81. 

§921.32  Operation  and  management: 
Implementation  of  the  management  plan. 

(a)  After  the  Reserve  is  formally 
designated,  a  coastal  state  is  eligible  to 
receive  Federal  funds  to  assist  ^e  state 
in  the  operation  and  management  of  the 
Reserve  including  the  management  of 
research,  monitoring,  education,  and 
interpretive  programs.  The  purpose  of 
this  Federally  funded  operation  and 
management  phase  is  to  implement  the 
approved  final  management  plan  and  to 
t^e  the  necessary  steps  to  ensure  the 
continued  effective  operation  of  the 
Reserve. 

(b)  State  operation  and  management 
of  the  Reserves  shall  be  consistent  with 
the  mission,  and  shall  further  the  goals 
of  the  National  Estuarine  Research 
Reserve  prosam  (see  §  921.1). 

(c)  Feoerm  funds  are  available  for  the 
operation  and  management  of  the 
Reserve.  Federal  funds  provided 
pursuant  to  this  section  may  not  exceed 
70%  of  the  total  cost  of  operating  and 
managing  the  Reserve  for  any  one  year. 

In  the  case  of  a  biogeographic  region 
(see  Appendix  I)  shared  by  two  or  more 
states,  each  state  is  eligible  for  Federal 
financial  assistance  to  establish  a 
separate  Reserve  within  their  respective 
portion  of  the  shared  biogeographic 
region  (see  §  921.10). 

(d)  Operation  and  management  funds 
are  subject  to  the  following  limitations: 

(1)  Eligible  coastal  state  agencies  may 
apply  for  up  to  the  maximum  share 
available  per  Reserve  for  that  fiscal  year. 
Share  amounts  will  be  announced 
annually  by  letter  from  the  Sanctuary 
and  Reserves  Division  to  all 
participating  states.  This  letter  will  be 
provided  as  soon  as  practicable 
following  approval  of  the  Federal 
budget  for  that  fiscal  year. 

(2)  No  more  than  ten  percent  of  the 
total  amount  (state  and  Federal  shares) 
of  each  operation  and  management 
award  may  be  used  for  construction- 
type  activities. 

§921^3  Boundary  changes,  amendments 
to  die  management  ptam,  and  addition  of 
muMple-elte  components. 

(a)  Changes  in  the  boimdary  of  a 
Reserve  and  major  changes  to  the  final 
management  plan,  including  state  laws 
or  regulations  promulgated  specifically 
for  the  Reserve,  may  m  made  only  after 
written  approval  by  NOAA.  NOAA  may 
require  public  notice,  including  notice 
in  the  Federal  Register  and  an 
opportunity  for  public  comment  before 
approving  a  botmdary  or  management 
plan  change.  Changes  in  the  boundary 
of  a  Reserve  invol^^g  the  acquisition  of 


properties  not  listed  in  the  management 
plan  or  final  EIS  require  public  notice 
and  the  opportunity  for  comment;  in 
certain  cases,  a  categorical  exclusion,  an 
environmental  assessment  and  possibly 
an  environmental  impact  statement  may 
be  required.  NOAA  will  place  a  notice 
in  the  Federal  Register  of  any  proposed 
changes  in  Reserve  boimdaries  or 
proposed  major  changes  to  the  final 
management  plan.  The  state  shall  be 
responsible  for  publishing  an  eqiiivalent 
notice  in  the  local  media.  See  also 
requirements  of  §  921.4(b)  and 
§921.13(a)(ll). 

(b)  As  discussed  in  §  921.10(b).  a  state 
may  choose  to  develop  a  multiple-site 
National  Estuarine  Research  Reserve 
after  the  initial  acquisition  and 
development  award  for  a  single  site  has 
been  made.  NOAA  will  publish  notice 
of  the  proposed  new  site  including  an 
invitation  for  comments  from  the  public 
in  the  Federal  Register.  The  state  shall 
be  responsible  for  publishing  an 
equivalent  notice  in  the  local 
newspaper(s).  An  EIS,  if  required,  shall 
be  prepared  in  accordance  with  section 
§  921.13  and  shall  include  an 
administrative  framework  for  the 
multiple-site  Reserve  and  a  description 
of  the  complementary  research  and 
educational  programs  within  the 
Reserve.  If  NOAA  determines,  based  on 
the  scope  of  the  project  and  the  issues 
associated  with  the  additional  site(s). 
that  an  environmental  assessment  is 
sufficient  to  establish  a  multiple-site 
Reserve,  then  the  state  shall  develop  a 
revised  management  plan  which, 
concerning  the  additional  component, 
incorporates  each  of  the  elements 
described  in  §  921.13(a).  The  revised 
management  plan  shall  address  goals 
and  objectives  for  all  components  of  the 
multi-site  Reserve  and  the  additional 
component’s  relationship  to  the  original 
site(s). 

(c)  The  state  shall  revise  the 
management  plan  for  a  Reserve  at  least 
every  five  years,  or  more  often  if 
necessary.  Management  plan  revisions 
are  subject  to  (a)  above. 

(d)  NOAA  will  approve  boundary 
changes,  amendments  to  management 
plans,  or  the  addition  of  multiple-site 
components,  by  notice  in  the  Federal 
Register.  If  necessary  NOAA  will  revise 
the  designation  document  (findings)  for 
the  site. 
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Subpaft  E— Ongoing  Overeight, 
Performance  Evaluation  and 
WHhdraiwai  of  Damnation 

1921.40  Ongoing  oversight  and 
evaiuationa  of  designated  Natlonel 
Estuarine  Reseerch  Reeeivee. 

(a)  The  Sanctuaries  and  Reserve 
Division  shall  conduct,  in  accordance 
with  section  312  of  the  Act  and 
procedmes  set  forth  in  15  CFR  part  028, 
ongoing  oversight  and  evaluations  of 
Reserves.  Interim  sanctions  may  be 
imposed  in  accordance  vrith  regulations 
promulgated  imder  15  CFR  part  928. 

(b)  The  Assistant  Administrator  may 
consider  the  following  indicators  of 
non-adherence  in  determining  whether 
to  invoke  interim  sanctioos: 

(1)  Inadequate  implementation  of 
required  staff  roles  in  administration, 
research,  education/interpretation.  and 
surveillance  and  enfcnrcement 
Indicators  of  inadequate 
implementation  could  include:  No 
Reserve  Manager,  or  no  staff  M' 
insufficient  staff  to  carry  out  the 
reouired  functions. 

12)  Inadequate  implementation  of  the 
required  research  plan,  including  the 
monitoring  design.  IndicatCNrs  of 
inadequate  implementation  could 
include:  Not  carrying  out  research  or 
monitoring  that  is  required  by  the  plan, 
or  carrying  out  reseai^  or  nKMiitming 
that  is  inccmsistent  with  the  plan. 

(3)  Inadequate  implement^on  of  the 
reouired  education/interpretation  plan. 
Indicators  of  inadequito 
implementation  could  include:  Not 
carrying  out  educatirm  w  interpretation 
that  is  required  the  plan,  or  carrying 
out  education/interpretation  that  is 
inconsistent  with  the  plan. 

(4)  Inadequate  implementation  of 
public  access  to  the  Reserve.  Indicators 
of  inadequate  implementation  of  public 
access  could  include:  Not  providing 
necessary  access,  giving  full 
consideration  to  the  ne^  to  keep  some 
areas  off  limits  to  the  puNic  in  order  to 
protect  fragile  resources. 

(5)  Inadequate  implementation  of 
facility  development  plan.  Indicators  of 
inadequate  implementation  could 
include:  Not  taking  action  to  propose 
and  budget  fm  necessary  facilities,  or 
not  undertaking  necessary  construction 
in  a  timely  mannor  v^ien  funds  are 
availabla 

(6)  Inadequate  implmnentation  of 
acquisition  plan.  Investors  of 
inadetpiate  implmnentidion  could 
include:  Not  pursuing  an  aggressive 
acquisition  program  with  all  available 
funds  for  that  ptirpose,  not  requesting 
promptly  additio^  funds  when 
necessary,  and  evidence  that  adequate 
lung-term  state  control  has  not  been 


established  over  some  core  or  bufiiw 
areas,  thus  jeopardizing  the  Utility  to 
protect  the  Reserve  site  and  resources 
from  offsite  impects. 

(7)  Inadequate  implementation  of 
Reserve  protection  plan.  Indicatora  of 
inadequate  implementeticm  could 
include:  Evidence  of  non-compliance 
with  Reserve  restrictions,  insufficient 
surveillance  and  enforcement  to  assure 
that  restrictions  on  use  of  the  Reserve 
are  adhered  to,  or  evidence  that  Reserve 
resources  are  being  damaged  or 
destroyed  as  a  result  of  the  above. 

(8)  Failure  to  carry  out  the  terms  of 
the  signed  Memorandum  of 
Understanding  (MOU)  between  the  state 
and  NOAA.  wmch  estaUishes  a  long¬ 
term  state  commitment  to  maintain  and 
manage  the  Reserve  in  accordance  with 
section  315  of  the  Act  Indicators  of 
failure  could  include:  State  action  to 
allow  incompatible  uses  of  state- 
controlled  lands  or  waters  in  the 
Reserve,  failine  of  the  state  to  bear  its 
fair  share  of  costs  associated  with  long¬ 
term  operation  and  management  of  the 
Reserve,  or  fmlure  to  initiate  timely 
updates  of  the  MOU  when  necessary. 

|921j41  WWKkawal  of  designation. 

The  Assistant  Administrator  may 
withdraw  designation  of  an  estuarine 
area  as  a  National  Estuarine  Research 
Reserve  pursuant  to  and  in  accordance 
with  the  procedures  of  section  312  and 
315  of  the  Act  and  regulations 
promulgated  thereunder. 

Subpart  F— Special  Research  Projects 


1921.50  GonaraL 

(a)  To  stimulate  high  quality  research 
within  designated  Naticmal  E^uarine 
Research  Res^es,  NOAA  may  provide 
financial  support  for  research  projects 
which  are  consistent  with  the  Estuarine 
Research  Guidelines  referenced  in 
§  921.51.  Research  awards  may  be 
awarded  under  this  subpart  to  only 
those  designated  Reserves  with 
approved  final  management  plans. 
Although  research  may  be  conducted 
within  the  immediate  watershed  of  the 
Reserve,  the  majority  of  research 
activities  of  any  single  research  project 
funded  under  tins  subpart  may  be 
conducted  within  Res^e  boundaries. 
Funds  provided  undw  this  sul^iart  are 
primarily  used  to  support  management- 
related  research  proje^  that  wUl 
enhance  scimitific  tmderstanding  of  the 
Reserve  ecosystem,  provide  information 
needed  by  Reserve  management  and 
coastal  management  decision-medmrs, 
and  improve  public  awareness  and 
understanding  of  estuarine  ecosystems 


and  estumine  managooaent  issues. 
Special  research  projects  may  be 
oriented  to  ^wcinc  Rasoves;  however, 
research  impacts  th^  would  bmiefit 
more  than  one  Reemve  in  the  Naticmal 
Estuarine  Reserve  Resemch  System  are 
encouraged. 

CbJ  Funds  provided  under  this  sidipart 
are  available  on  a  competitive  basis  to 
any  coastal  state  or  qualified  public  or 
private  person.  A  notice  of  available 
funds  be  published  in  the  Fecbrel 
Register,  special  research  inject  funds 
are  provide  in  addition  to  any  other 
funds  available  to  a  coastal  state  under 
the  Act.  Federal  funds  provided  under 
this  subpart  may  not  exceed  70%  of  the 
total  coat  of  the  project,  consistent  with 
§  921.&l(el(4)  ("allowable  costs"). 

1921.51  EalBerine  research  guidsHnee. 

(a)  Researdi  within  the  National 
Estuarine  Research  Reserve  System  shall 
be  conducted  in  a  manner  consistent 
with  Estuarine  Research  Guidelines 
developed  by  NOAA. 

(b)  A  summary  of  the  Estuarine 
Researdi  Guidelines  is  published  in  the 
Federal  Register  as  a  part  of  the  notice 
of  available  funds  discussed  in 

$  921.50(c). 

(c)  The  Estuarine  Research  Guidelines 
are  reviewed  annually  1^  NOAA.  This 
review  will  include  an  oppmtunity  for 
comment  by  the  estuarine  research 
commimity. 

§921.52  Promotion  and  eoordinatioii  of 
estuarine  raaearch. 

(a)  NOAA  will  promote  and 
coo^inate  the  use  of  the  National 
Estuarine  Research  Reserve  S3rstem  for 
research  purposes. 

(b)  NOAA  will,  in  conducting  or 
supporting  estuarine  researdi  ^er  than 
that  authorized  under  section  315  of  the 
Ad,  give  priority  consideration  to 
research  ^at  m^e  use  of  the  National 
Estuarine  Researdi  Reserve  System. 

(c)  NOAA  will  consult  with  othw 
Federal  and  state  agencies  to  prmnote 
use  of  one  or  more  researdi  reserves 
within  the  Naticmal  Estuarine  Research 
Reserve  System  when  such  agencies 
condud  estuarine  research. 

Subpart  G — Spedat  Monitoring 
Prefects 

§921.60  GenaraL 

(a)  To  {NTOvide  a  systematic  basis  for 
developing  a  high  quality  eduarine 
resource  and  ecosystem  infeumation 
base  for  Naticmal  Estuarine  Reseerch 
Reserves  and,  as  a  result,  for  the  System, 
NOAA  may  provide  finandal  support 
for  basic  monitoring  programs  as  part  of 
operations  and  management  udcIot 
§  9(21.32.  Monitoring  funds  are  used  to 
support  three  major  phases  of  a 
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monitoring  program:  (1)  Studies 
necessary  to  collect  data  for  a 
comprehensive  site  description/ 
characterization:  (2)  development  of  a 
site  profile:  and  (3)  formulation  and 
implementation  of  a  monitoring 
pro^m. 

(b)  Additional  monitoring  funds  may 
be  available  on  a  competitive  basis  to 
the  state  agency  responsible  for  Reserve 
management  or  a  qualified  public  or 
private  person  or  entity.  However,  if  the 
applicant  is  other  than  the  managing 
entity  of  a  Reserve  that  applicant  must 
submit  as  a  part  of  the  application  • 
letter  from  the  Reserve  manager 
indicating  formal  support  of  the 
application  by  the  managing  entity  of 
the  Reserve.  Funds  provided  under  this 
subpart  for  special  monitoring  projects 
are  provided  in  addition  to  any  other 
fun^  available  to  a  coastal  state  under 
the  Act.  Federal  funds  provided  imder 
this  subpart  may  not  exceed  70%  of  the 
tptal  cost  of  the  project,  consistent  with 
§  921.81(e)(4)  (“allowable  costs”). 

(c)  Monitoring  projects  funded  under 
this  subpart  must  focus  on  the  resources 
within  the  boundaries  of  the  Reserve 
and  must  be  consistent  with  the 
applicable  sections  of  the  Estuarine 
Research  Guidelines  referenced  in 

§  921.51.  Portions  of  the  project  may 
occur  within  the  immediate  watershed 
of  the  Reserve  beyond  the  site 
boundaries.  However,  the  monitoring 
proposal  must  demonstrate  why  this  is 
necessary  for  the  success  of  the  project. 

Subpart  K— Special  Intarpratation  and 
Education  Projacta 

{921.70  General. 

(a)  To  stimulate  the  development  of 
innovative  or  creative  interpretive  and 
educational  projects  and  materials  to 
enhance  public  awareness  and 
vmderstanding  of  estuarine  areas,  NOAA 
may  fund  special  interpretive  and 
educational  projects  in  addition  to  those 
activities  provided  for  in  operations  and 
management  under  §  921.32.  Special 
interpretive  and  educational  awards 
may  be  awarded  imder  this  subpart  to 
only  those  designated  Reserves  with 
apnroved  final  manamment  plans. 

(b)  Funds  provided  under  this  subpart 
may  be  available  on  a  competitive  basis 
to  any  state  agency.  However,  if  the 
applicant  is  other  than  the  managing 
entity  of  a  Reserve,  that  applicant  must 
submit  as  a  part  of  the  application  a 
letter  from  tne  Reserve  manager 
indicating  formal  support  of  the 
application  by  the  managing  entity  of 
the  Reserve.  These  funds  are  provided 
in  addition  to  any  other  funds  available 
to  a  coastal  state  under  the  Act.  Federal 
funds  provided  under  this  subpart  may 


not  exceed  70%  of  the  total  cost  of  the 

Project,  consistent  with  §  921.81(e)(4) 
'allowable  costs"). 

(c)  Applicants  for  education/ 
interpretive  projects  that  NOAA 
determines  Mnefit  the  entire  National 
Estuarine  Research  Reserve  System  may 
receive  Federal  assistance  of  up  to  100% 
of  project  costs. 

Subpart  I— Ganaral  Rnanclal 
Aaalatanca  Provialona 

{921  JO  Application  information. 

(a)  Only  a  coastal  state  may  apply  for 
Federal  Vandal  assistance  awards  for 
preacquisition,  acquisition  and 
development,  operation  and 
management,  and  special  education  and 
interpretation  projects  under  subpart  H. 
Any  coastal  state  or  public  or  private 
person  may  apply  for  Federal  financial 
assistance  awards  for  special  estuarine 
research  or  monitoring  projects  imder 
subpart  G.  The  announcement  of 
opportunities  to  conduct  research  in  the 
System  appears  on  an  annual  basis  in 
the  Federd  Register.  If  a  state  is 
participating  in  the  national  Coastal 
Zone  f^nagement  Program,  the 
applicant  for  an  award  under  section 
315  of  the  Act  shall  notify  the  state 
coastal  management  agency  regarding 
the  application. 

(b)  An  original  and  two  copies  of  the 
formal  application  must  be  submitted  at 
least  120  working  days  prior  to  the 
proposed  beginning  of  me  project  to  the 
following  address:  Sanctuaries  and 
Reserves  Division  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  1825  Connecticut 
Avenue,  NW.,  suite  714,  Washingtbn, 

DC  20235.  Application  for  Federal 
Assistance  Standard  Form  424  (Non¬ 
construction  Program)  constitutes  the 
formal  application  for  site  selection, 
post-site  selection,  operation  and 
management,  researdi,  and  education 
and  interpretive  awards.  The 
Application  for  Federal  Financial 
Assistance  Standard  Form  424 
(Construction  Program)  constitutes  the 
formal  application  for  land  acquisition 
and  development  awards.  The 
application  must  be  accompanied  by  the 
information  required  in  subpart  B 
(predesignation),  subpart  C  and  §  921.31 
(acquisition  and  development),  and 
§  921.32  (operation  and  management)  as 
applicable.  Applications  for 
development  awards  for  construction 
projects,  or  restorative  activities 
involving  construction,  must  include  a 
preliminary  engineering  report,  a 
detailed  construction  plan,  a  site  plan, 
a  budget  and  categorical  exclusion 
check  list  or  environmental  assessment. 


All  applications  must  contain  back  up 
data  for  budget  estimates  (Federal  and 
non-Federal  shares),  and  evidence  that 
the  application  complies  with  the 
Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.”  In  addition,  applications  for 
acquisition  and  development  awards 
must  contain: 

(1)  State  Historic  Preservation  Office 
comments: 

(2)  Written  approval  from  NOAA  of 
the  draft  management  plan  for  initial 
acquisition  and  development  award(s): 
and 

(3)  A  preliminary  engineering  report 
for  construction  activifies. 

{921 J1  Allowable  coats. 

(a)  Allowable  costs  will  be 
determined  in  accordance  with 
applicable  0MB  Circulars  and  guidance 
for  Federal  financial  assistance,  the 
financial  assistant  agreement,  these 
regulations,  and  other  Department  of 
Commerce  and  NOAA  directives.  The 
term  “costs”  applies  to  both  the  Federal 
and  non-Federal  shares. 

(b)  Costs  claimed  as  charges  to  the 
award  must  he  reasonable,  beneficial 
and  necessary  for  the  proper  and 
efficient  administration  of  the  financial 
assistance  award  and  must  be  incurred 
during  the  award  period. 

(c)  Q)sts  must  not  be  allocable  to  or 
included  as  a  cost  of  any  other 
Federally-financed  program  in  either  the 
current  or  a  nrior  award  period. 

(d)  General  guidelines  for  the  non- 
Federal  share  are  contained  in 
Department  of  Commerce  Regulations  at 
15  CFR  part  24  and  0MB  Circular  A- 
110.  Copies  of  Circular  A-110  can  be 
obtained  from  the  Sanctuaries  and 
Reserves  Division:  1825  Connecticut 
Avenue,  NW.,  suite  714:  Washington, 
DC  20235.  The  following  may  be  used 
in  satisfying  the  matching  requirement: 

(1)  Site  selection  and  post  site 
selection  awards.  Cash  and  in-kind 
contributions  (value  of  goods  and 
services  directly  benefiting  and 
specifically  identifiable  to  this  part  of 
the  project)  are  allowable.  Land  may  not 
be  used  as  match. 

(2)  Acquisition  and  development 
awc^s.  Cash  and  in-kind  contributions 
are  allowable.  In  general,  the  fair  market 
value  of  lands  to  be  included  within  the 
Reserve  boundaries  and  acquired 
pursuant  to  the  Act,  with  other  than 
Federal  funds,  may  be  used  as  match. 
However,  the  fair  market  value  of  real 
property  allowable  as  match  is  limited 
to  the  fair  market  value  of  a  real 
property  interest  equivalent  to.  or 
required  to  attain,  ffie  level  of  control 
over  such  land(s)  identified  by  the  state 
and  approved  by  the  Federal 
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Government  as  that  necessary  for  the 
protection  and  management  of  the 
National  Estuarine  R^arch  Reserve. 
Appraisals  must  be  performed  according 
to  Federal  appraisal  standards  as 
detailed  in  Department  of  Commerce 
regulations  at  IS  CFR  part  24  and  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  for  Federal  land 
Federally  assisted  programs  in  15  CFR 
part  11.  The  fair  market  value  of 
privately  donated  land,  at  the  time  of 
donation,  as  established  by  an 
independent  aj^raiser  and  certified  by 
a  responsible  omdal  of  the  state, 
pursuant  to  15  CFR  part  11,  may  also  be 
used  as  match.  Land,  including 
submerged  lands  already  in  the  state’s 
possession,  may  be  used  as  match  to 
establish  a  National  Estuarine  Research 
Reserve.  The  value  of  match  for  these 
state  lands  will  be  calculated  by 
determining  the  value  of  the  benefits 
foregone  by  the  state,  in  the  use  of  the 
land,  as  a  result  of  new  restrictions  that 
may  be  imposed  by  Reserve  designation. 
The  appraisal  of  the  benefits  foregone 
must  be  made  by  an  independent 
appraiser  in  accordance  with  Federal 
appraisal  standards  pursuant  to  15  CFR 
part  24  and  15  CFR  part  11.  A  state  may 
initially  use  as  match  land  valued  at 
greater  than  the  Federal  share  of  the 
acquisition  and  development  award. 

The  value  in  excess  of  the  amount 
required  as  match  for  the  initial  award 
may  be  used  to  match  subsequent 
supplemental  acquisition  and 
development  awards  for  the  National 
Estuarine  Research  Reserve  (see  also 
§  921.20).  Costs  related  to  land 
acquisition,  such  as  appraisals,  legal 
fees  and  surveys,  may  also  be  used  as 
match. 

(3)  Operation  and  management 
awards.  Generally,  cash  and  in-kind 


contributions  (directly  benefiting  and 
specifically  identifiable  to  operations 
and  management),  except  land,  are 
allowable. 

(4)  Research,  monitoring,  education 
and  interpretive  awards,  ^h  and  in- 
kind  contributions  (directly  benefiting 
and  specifically  identifiable  to  the  scope 
of  work),  except  land,  are  allowable. 

S921.82  Amendments  to  financial 

assistance  awards. 

Actions  requiring  an  amendment  to 
the  financial  assistance  award,  such  as 
a  request  for  additional  Federal  funds, 
revisions  of  the  approved  project  budget 
or  original  scope  of  work,  or  extension 
of  the  performance  period  must  be 
submitted  to  NOAA  on  Standard  Form 
424  and  approved  in  writing. 

Appendix  I  to  Part  921 — Biogeographic 
Classification  Scheme 

Acadian 

1.  Northern  of  Maine  (Eastport  to  the 
Sheepscot  River.) 

2.  Southern  Gulf  of  Maine  (Sheepscot  River 
to  Cape  Cod.) 

Virginian 

3.  Southern  New  England  (Cape  Cod  to 
Sandy  Hook.) 

4.  Middle  Atlantic  (Sandy  Hook  to  Cape 
Hatteras.) 

5.  Chesapeake  Bay. 

Carolinian 

6.  North  Carolinas  (Cape  Hatteras  to  Santee 
River.) 

7.  South  Atlantic  (Santee  River  to  St.  John’s 
River.) 

8.  East  Florida  (St.  John’s  River  to  Cape 
Canaveral.) 

West  Indian 

9.  Caribbean  (Cape  Canaveral  to  Ft. 
Jefferson  and  south.) 

10.  West  Florida  (Ft.  Jefferson  to  Cedar 
Key.) 


Louisianian 

11.  Panhandle  Coast  (Cedar  Key  to  Mobile 
Bay.) 

12.  Mississippi  Delta  (Mobile  Bay  to 
Galveston.) 

13.  Western  Gulf  (Galveston  to  Mexican 
border.) 

Californian 

14.  Southern  California  (Mexican  border  to 
Point  Conception.) 

15.  Central  California  (Point  Conception  to 
Cape  Mendocino.) 

16.  San  Francisco  Bay. 

Columbian 

17.  Middle  Pacific  (Cape  Mendocino  to  the 
Columbia  River.) 

18.  Washington  Coast  (Columbia  River  to 
Vancouver  Island.) 

19.  Puget  Sound 

Great  Lakes 

20.  Lake  Superior  (including  St.  Mary's 
River.) 

21.  Lakes  Michigan  and  Huron  (including 
Straits  of  Mackinac,  St  Qair  River,  and  Lake 
St  Qair.) 

22.  Lake  Erie  (including  Detroit  River  and 
Niagara  Falls.) 

23.  Lake  Ontario  (including  St  Lawrence 
River.) 

Fjord 

24.  Southern  Alaska  (Prince  of  Wales 
Island  to  Cook  Inlet.) 

25.  Aleutian  Island  (Cook  Inlet  Bristol 
Bay.) 

Sub-Arctic 

26.  Northern  Alaska  (Bristol  Bay  to 
Damarcation  Point.) 

Insular 

27.  Hawaiian  Islands. 

28.  Western  Pacific  Island. 

29.  Eastern  Pacific  Island 


BiuJNO  CODE  asie-aa-M 


38226  Fedbral  Regiiter  /  Vol.  58.  Na  134  /  Thursday,  July  15,  1993  /  Rules  sod  Regulations 


FIGURE  1 


National  Estuarine  Research  Reserve  System 

Biogeographic  Regions  of  the  United  States 
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Appendix  11  to  Part  921 — ^Typology  of 
National  Estuarine  Research  Reserves 

This  typology  system  reflects  significant 
differences  in  estuarine  characteristics  that 
are  not  necessarily  related  to  regional 
location.  The  purpose  of  this  type  of 
classification  to  maximize  ecosystem 
variety  in  the  selection  of  national  estuarine 
reserves.  Priority  will  be  given  to  important 
ecosystem  types  as  yet  imrepresented  in  the 
reserve  system.  It  should  be  noted  that  any 
one  site  may  represent  several  ecosystem 
types  or  physical  characteristics. 

Class  I— Ecosystem  Types 
Group  I — Shorelands 

A.  Maritime  Forest-Woodland.  That  have 
developed  under  the  influence  of  salt  spray. 

It  can  be  found  on  coastal  uplands  or  recent 
features  such  as  barrier  islands  and  beaches, 
and  may  be  divided  into  the  following 
biomes: 

1.  Northern  coniferous  forest  biome:  This 
is  an  area  of  predominantly  evergreens  such 
as  the  Sitka  spruce  (Picea),  grand  fir  (Abies), 
and  white  cedar  (Thuja),  with  poor 
development  of  the  shrub  and  herb  leyera, 
but  high  annual  productivity  and 
pronounced  seasonal  periodicity. 

2.  Moist  temperate  (Mesothermal) 
coniferous  forest  biome:  Found  along  the 
west  coast  of  North  America  from  California 
to  Alaska,  this  area  is  dominated  by  conifers, 
has  relatively  small  seasonal  range,  high 
humidity  with  rainfall  ranging  from  30  to  150 
inches,  and  a  well-develo[^  understory  of 
vegetation  with  an  abundance  of  mosses  and 
otW  moisture-tolerant  plants. 

3.  Temperate  deciduous  forest  biome:  This 
biome  is  characterized  by  abundant,  evenly 
distributed  rainfall,  moderate  temperatures 
which  exhibit  a  distinct  seasonal  pattern, 
well-developed  soil  biota  and  herb  and  shrub 
layers,  and  numerous  plants  which  produce 
pulpy  fruits  and  nuts.  A  distinct  subdivision 
of  this  biome  is  the  pine  edible  forest  of  the 
southeastern  coastal  plain,  in  which  only  a 
small  portion  of  the  area  is  occupied  by 
climax  vegetation,  although  it  has  large  areas 
covered  by  edaphic  climax  pines. 

4.  Broad-leaved  evergreen  subtropical 
forest  biome:  The  main  characteristic  of  this 
biome  is  high  moisture  with  less  pronounced 
differences  between  winter  and  summer. 
Examples  are  the  hammocks  of  Florida  and 
the  live  oak  forests  of  the  Gulf  and  South 
Atlantic  coasts.  Floral  dominants  include 
pines,  magnolias,  bays,  hollies,  wild 
tamarine,  strangler  fig,  gumbo  limbo,  and 
palms. 

B.  Coast  shrublands.  This  is  a  transitional 
area  between  the  coastal  grasslands  and 
woodlands  and  is  characterizedby  woody 
species  with  multiple  stems  ana  a  few 
centimeters  to  several  meters  above  the 
ground  developing  under  the  influence  of 
salt  spray  and  occasional  sand  burial.  This 
includes  thickets,  scrub,  scrub  savanna, 
heathlands,  and  coastal  chaparral.  There  is  a 
great  variety  of  shrubland  vegetation 
exhibiting  regional  specificity: 

1.  Northern  areas:  Characterized  by 
Hudsonia,  various  erinaceous  species,  and 
thickets  of  Myricu,  prunus,  and  Rosa. 


2.  Southeast  areas:  Floral  dominants 
include  Myrica,  Baccharis,  and  lies. 

3.  Western  areas:  Adenostoma, 
arcotyphylos,  and  eucalyptus  are  the 
dominant  floral  species. 

C.  Coastal  grasslands.  This  area,  which 
possesses  sand  dunes  and  coastal  flats,  has 
low  rainfall  (10  to  30  inches  per  year)  and 
laige  amounts  of  humus  in  the  soil. 

Ecological  succession  is  slow,  resulting  in  the 
presence  of  a  number  of  serai  stages  of 
community  development.  Dominant 
vegetation  includes  mid-grasses  (5  to  8  feet 
tall),  such  as  Spartina,  and  trees  such  as 
willow  (Salix  sp.),  cherry  (Prunus  sp.),  and 
cottonwood  (Pupulus  deltoides.)  This  area  is 
divided  into  four  regions  with  the  following 
typical  strand  vegetation: 

1.  Arctic/Boreal:  Elymus; 

2.  Northeast/West:  Ammophla; 

3.  Southeast  Gulf:  Uniola;  and 

4.  Mid-Atlantic/Gulf:  Spartina  patens. 

D.  Coastal  tundra.  This  ecosystem,  which 
is  found  along  the  Arctic  and  Boreal  coasts 
of  North  America,  is  characterized  by  low 
temperatures,  a  short  growing  season,  and 
some  permafrost,  producing  a  low,  treeless 
mat  community  made  up  of  mosses,  lichens, 
heath,  shrubs,  grasses,  sedges,  rushes,  and 
herbaceous  and  dwarf  wo(^y  plants. 

Common  species  include  arctic/alpine  plants 
such  as  Empetrum  nigrum  and  Betula  nana, 
the  lichens  Cetraria  and  Cladonia,  and 
herbaceous  plants  such  as  Potentilla 
tridentata  and  Rubus  chamaemorus.  Common 
species  on  the  coastal  beach  ridges  of  the 
high  arctic  desert  include  Bryas  intergrifolia 
and  Saxifrage  oppositifolia.  llris  area  can  be 
divided  into  two  main  subdivisions: 

1.  Low  tundra:  Characterized  by  a  thick, 
spongy  mat  of  living  and  undecayed 
vegetation,  often  with  water  and  dotted  with 
ponds  when  not  frozen;  and 

2.  High  Tundra:  A  bare  area  except  for  a 
scanty  growth  of  lichens  and  grasses,  with 
underlaying  ice  wedges  forming  raised 
polygonal  areas. 

E.  Coastal  cliffs.  This  ecosystem  is  an 
important  nesting  site  for  many  sea  and  shore 
birds.  It  consists  of  communities  of 
herbaceous,  graminoid,  or  low  woody  plants 
(shrubs,  heath,  etc.)  on  the  top  or  along  rocky 
faces  exposed  to  salt  spray.  There  is  a 
diversity  of  plant  species  including  mosses, 
lichens,  liverworts,  and  “higher”  plant 
representatives. 

Group  n — ^Transition  Areas 

A.  Coastal  marshes.  These  are  wetland 
areas  dominated  by  grasses  (Poacea),  sedges 
(Cyperaceae),  rushes  (Juncaceae),  cattails 
(Typhaceae),  and  other  graminoid  species 
and  is  subject  to  periodic  flooding  by  either 
salt  or  freshwater.  This  ecosystem  may  be 
subdivided  into:  (a)  Tidal,  which  is 
periodically  flooded  by  either  salt  or  brackish 
water,  (b)  nontidal  (freshwater);  or  (c)  tidal 
freshwater.  These  are  essential  habitats  for 
many  important  estuarine  species  of  fish  and 
invertebrates  as  well  as  shorebirds  and 
waterfowl  and  serve  important  roles  in  shore 
stabilization,  flood  control,  water 
purification,  and  nutrient  transport  and 
storage. 

B.  Coastal  swamps.  These  are  wet  lowland 
areas  that  support  mosses  and  shrubs 


together  with  large  trees  such  as  cypress  or 
gum. 

C.  Coastal  mangroves.  This  ecosystem 
experiences  regular  flooding  on  either  a 
daily,  monthly,  or  seasonal  rasis,  has  low 
wave  action,  and  is  dominated  by  a  variety 
of  salt-tolerant  trees,  such  as  the  red 
mangrove  (Rhizophora  mangle),  black 
mangrove  (Avicennia  Nitida),  and  the  white 
mangrove  (Laguncularia  racemose.)  It  is  also 
an  important  habitat  for  large  populations  of 
fish,  invertebrates,  and  birds.  This  type  of 
ecosystem  can  be  found  from  central  Florida 
to  extreme  south  Texas  to  the  islands  of  the 
Western  Pacific. 

D.  Intertidal  beaches.  This  ecosystem  has 
a  distinct  biota  of  microscopic  animals, 
bacteria,  and  unicellular  algae  along  with 
macroscopic  crustaceans,  mollusks,  and 
worms  with  a  detritus-based  nutrient  cycle. 
This  area  also  includes  the  driftline 
communities  found  at  high  tide  levels  on  the 
beach.  The  dominant  organisms  in  this 
ecosystem  include  crustaceans  such  as  the 
mole  crab  (Emerita),  amphipods 
(Gammeridae),  ghost  crabs  (Ocypode),  and 
bivalve  molluslu  such  as  the  coquina  (Donax) 
and  surf  clams  (Spisula  and  Mactra.) 

E.  Intertidal  mud  and  sand  flats.  These 
areas  are  composed  of  unconsolidated,  high 
organic  content  sediments  that  function  as  a 
short-term  storage  area  for  nutrients  and 
organic  carbons.  Macrophytes  are  nearly 
absent  in  this  ecosystem,  although  it  may  be 
heavily  colonized  by  benthic  diatoms, 
dincflaggellates,  filamintous  blue-green  and 
green  algae,  and  chaemosynthetic  purple 
sulfur  bacteria.  This  system  may  support  a 
considerable  population  of  gastropods, 
bivalves,  and  polychaetes,  and  may  serve  as 

a  feeding  area  for  a  variety  of  fish  and  wading 
birds.  In  sand,  the  dominant  fauna  include 
the  wedge  shell  Donax,  the  scallop  Pecten, 
tellin  shells  Tellina,  the  heart  urchin 
Echinocardium,  the  lug  worm  Arenicola, 
sand  dollar  Dendraster,  and  the  sea  pansy 
Renilla.  In  mud,  faunal  dominants  adapted  to 
low  oxygen  levels  include  the  terebellid 
Amphitrite,  the  boring  clam  Playdon,  the 
deep  sea  scallop  Placopecten,  the  Quahog 
Mercenaria,  the  echiurid  worm  Urechis,  foe 
mud  snail  Nassarius,  and  foe  sea  cucumber 
Thyone. 

F.  Intertidal  algal  beds.  These  are  hard 
substrates  along  foe  marine  edge  that  are 
dominated  by  macroscopic  algae,  usually 
foalloid,  but  also  filamentous  or  unicellular 
in  growth  form.  This  also  includes  foe  rocky 
coast  tidepools  that  fall  within  the  intertidal 
zone.  Dominant  fauna  of  these  areas  are 
barnacles,  mussels,  periwinkles,  anemones, 
and  chitons.  Three  regions  are  apparent: 

1.  Northern  latitude  rocky  shores:  It  is  in 
this  region  that  the  community  structure  is 
best  developed.  The  dominant  algal  species 
include  Chondrus  at  foe  low  tide  level,  Fucus 
and  Ascophylium  at  foe  mid-tidal  level,  and 
Laminaria  and  other  kelplike  algae  just 
beyond  the  intertidal,  although  they  can  be 
exposed  at  extremely  low  tides  or  found  in 
very  deep  tidepools. 

2.  Southern  latitudes:  The  communities  in 
this  region  are  reduced  in  comparison  to 
those  of  foe  northern  latitudes  and  possesses 
algae  consisting  mostly  of  single-celled  w 
filamentour  green,  blue-green,  and  red  algae, 
and  small  foalloid  brown  algae. 
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3.  Tropical  and  subtropical  latitudes:  The 
intertidu  in  this  region  is  very  reduced  and 
contaiiu  numerous  calcareous  algae  such  as 
Porolithon  and  LUhothamnion.  as  well  and 
green  algae  with  calcareous  particles  such  as 
Kalimeda.  and  numerous  other  gremu  red. 
and  brown  algae. 

Group  in — Submerged  Bottoms 

A.  Sobtdat  hardbottoms.  This  system  is 
characterized  by  a  consolidated  layer  of  solid 
rock  or  Iwge  pieces  of  rock  (neither  of  biotic 
origin)  and  is  found  in  association  with 
geomorpholomcal  features  such  as  submarine 
canyons  and  and  is  usually  covered 
with  assemblages  of  sponges,  see  fans, 
bivalves,  hard  corals,  tunicates,  and  other 
attached  organisms.  A  signiScant  feature  of 
estuaries  in  many  parts  of  the  world  is  the 
oyster  reef,  a  type  of  subtidal  hardbottom. 
Composed  of  assemblages  of  organisms 
(usually  bivalves),  it  is  usually  found  nen’  an 
estuary's  mouth  in  a  zone  of  mod«ate  wave 
action,  salt  content,  and  turbidity.  If  light 
levels  are  sufficient,  a  covering  of 
microscopic  and  attached  macroscopic  algae, 
such  as  kMp,  may  also  be  found. 

B.  Subtidai  softbottoms.  Major 
characteristics  of  this  ecosystem  are  an 
unconsolidated  layer  of  fine  particles  of  silt, 
SKid,  clay,  aiul  gravel,  high  h3rdiogen  sulfide 
levris,  and  anaerobic  conditions  often 
existing  below  the  surface.  Macrophytes  are 
either  sparse  or  absent,  although  a  layer  of 
benthic  microal^  may  be  present  if  light 
levels  are  sufficient.  The  founal  community 
is  dominated  by  a  diverse  population  of 
deposit  foedars  including  polychaetes, 
bivalves,  and  burrowing  crustaceans. 

C.  Suhtfdo/  plants.  This  system  is  found  in 
relatively  shallow  water  O^ss  than  8  to  10 
meters)  below  mean  low  tide.  It  is  an  area  of 
extremely  high  primary  production  that 
provides  food  and  refuge  for  a  diversity  of 
founal  groups,  especially  juvenile  and  adult 
fish,  and  in  some  regions,  manatees  and  sea 
turtles.  Along  the  North  Atlantic  and  Pacific 
coasts,  the  seagrass  Zostera  mmna 
predominates.  In  the  South  Atlantic  and  Gulf 
coast  areas,  Thalassia  and  Diplanthera 
predominate.  The  grasses  in  both  areas 
support  a  number  of  epiphytic  organisms. 

Class  II— Physical  Characteristics 
Group  I — Geologic 

A.  Basin  type.  Coastal  water  basins  occur 
in  a  variety  of  shapes,  sizes,  depths,  and 
appearances.  The  eight  basic  types  discussed 
below  will  cover  most  of  the  cases: 

1.  Exposed  coast;  Solid  rock  formations  or 
hea\'y  sand  deposits  characterize  exposed 
ocean  shore  fronts,  which  are  subject  to  the 
full  force  of  ocean  storms.  The  sand  beaches 
are  very  resilient,  although  the  dunes  lying 
just  behind  the  beaches  are  fragile  and  easily 
damaged.  The  dunes  serve  as  a  sand  storage 
area  making  then  chief  stabilizers  of  the 
ocean  shorefront. 

2;  Shritered  coast:  Sand  or  coral  barriers, 
built  up  by  natural  forces,  provide  sheltered 
areas  insi^  a  bar  or  reef  where  the  ecosystem 
takes  on  many  characteristics  of  confined 
waters>abunciant  marine  grasses,  shellfish, 
and  juvenile  fish.  Water  movemmit  is 
reduced,  with  the  consequent  efiects 
pollutioB  being  more  severe  in  this  area  than 
in  exposed  coastal  areas. 


3.  Bay:  Bays  are  larger  confined  bodies  of 
water  that  are  open  to  the  sea  and  receive 
strong  tidal  flow.  When  stratification  is 

Eronounced  the  flushing  action  is  augmented 
y  river  discharge.  Bays  vary  in  size  and  in 
type  of  shorefront. 

4.  Embayment:  A  confined  coastal  water 
body  with  narrow,  restricted  inlets  and  with 
a  significant  freshwater  inflow  can  be 
classified  as  an  embayment.  These  areas  have 
more  restricted  inlets  than  bays,  are  usually 
smaller  and  shallowrer,  have  low  tidal  action, 
and  are  subject  to  sedimentation. 

5.  Tidal  river  The  lower  reach  of  a  coastal 
river  is  referred  to  as  a  tidal  river.  The  coastd 
water  segment  extends  from  the  sea  or 
estuary  into  which  the  river  discharges  to  a 
point  as  far  upstream  as  there  is  significant 
salt  content  in  the  water,  forming  a  salt  front 
A  combination  of  tidal  action  and  freshwater 
outflow  makes  tidal  rivers  weli-fiiished.  The 
tidal  river  basin  may  be  a  simple  channel  or 
a  complex  of  tributaries,  small  associated 
embaf^ents,  mar^fronts,  tidal  flats,  aiul  a 
variety  of  others. 

6.  Lagoon:  Lagoons  are  confined  coastal 
bodies  of  water  with  restricted  inlets  to  the 
sea  and  without  significant  freshwater 
inflow.  W'ater  circulation  is  limited,  resulting 
in  a  poorly  flushed,  relatively  stagnant  body 
of  water.  Sedimentation  is  rapid  with  a  great 
potential  for  basin  shoaling.  Shores  are  often 
gently  sloping  and  marshy. 

7.  Perched  coastal  wetlands:  Unique  to 
Pacific  islands,  this  wetland  type  found 
above  sea  level  in  volcanic  crater  remnants 
forms  as  a  result  of  poor  drainage 
characteristics  of  the  crater  rather  than  from 
sedimentation.  Floral  assemblages  exhibit 
distinct  zonaticn  while  the  faunal 
constituents  nwy  include  freshwater, 
brackish,  and/or  marine  species.  Example: 
Aunu’s  Island,  American  Samoa. 

8.  Anchialine  systems:  These  small  coastal 
exposures  of  brackish  water  form  in  lava 
depressions  or  elevated  fossil  reefs  have  only 
a  subsxnface  connection  in  the  ocean, but 
show  tidal  fiucfriations.  Differing  from  true 
estuaries  in  having  no  surface  continuity 
with  streams  or  ocean,  this  system  is 
characterized  by  a  distinct  biotic  community 
dominated  by  bmthis  algae  such  as 
Rhizccionium,  the  mineral  encrusting 
Schiuzotbrix,  and  the  vascular  plant  Ruppia 
maritima.  Characteristic  fauna  which  exhibit 
a  high  degree  of  endemicity,  include  the 
mollusks  Thecsoxus  neglectus  and  Tcariosus. 
Although  found  throughout  the  world,  the 
high  islands  of  the  Pacific  are  the  only  areas 
within  the  U.S.  where  this  system  can  be 
found. 

B.  Basin  structure.  Estuary  basins  may 
result  from  the  drowning  of  a  river  valley 
(coastal  plains  estuary),  the  drowning  of  a 
glacial  valley  (fjord),  the  occiirrence  of  an 
offshore  barrier  (bar-bounded  esfiiary),  some 
tectonic  process  (tectonic  estuary),  or 
volcanic  activity  (volcanic  estuary). 

1.  Coastal  plains  estuary;  Where  a  drowned 
valley  consi^  mainly  of  a  single  channel, 
the  form  of  the  basin  is  foirly  regular  forming 
a  simple  coastal  plains  estuary.  When  a 
channel  is  flooded  with  numerous  tributaries 
an  irregular  estuary  results.  Many  estuaries  of 
the  eastern  United  States  are  of  this  type. 

2.  Fjord:  Estuaries  that  form  in  elongated 
steep  headlands  that  altemata  with  de^  U- 


shaped  valleys  resulting  from  facial 
scouring  are  called  fjords.  They  generally 
possess  rocky  floors  or  very  thin  veneers  of 
sediment,  with  depositkm  generally  being 
restricted  to  the  hrad  where  the  main  river 
enters.  Compved  to  total  fjord  volume  rives 
discharge  is  small.  But  many  fjonk  hava> 
restricted  tidal  rmiges  at  their  mouths  due  to 
sills,  CNT  upreaching  sections  of  the  bottcnn 
which  limit  free  movement  of  water,  often 
making  river  flow  large  with  respect  to  the 
tidal  prism.  The  deepest  porticma  are  in  the 
upstream  reaches,  wnme  maxim\un  depths 
can  range  from  800m  to  1200m  while  sill 
depths  usually  range  from  40m  to  150m. 

3.  Bar-bounded  esfriaryr  These  result  from 
the  development  of  an  offshore  barrier  such 
as  a  beach  strand,  a  line  of  barrier  islands, 
reef  formations  a  line  of  moraine  debris,  as 
the  subsiding  remnants  of  a  deltaic  lobe.  The 
basin  is  often  partially  exposed  at  low  tide 
and  is  enclosed  by  a  chain  of  cfishore  bars 
of  barrier  islands  broken  at  intervals  by 
inlets.  These  bars  may  be  either  deposited 
offshore  or  may  be  coastal  dunes  that  have 
become  isolated  by  recent  seal  level  rises. 

4.  Tectonic  estuary;  These  are  coastal 
indentures  that  have  framed  through  tectonic 
processes  such  as  slippage  aiong  a  fault  line 
(San  Francisco  Bay),  folding  or  movement  of 
the  earth's  bedrock  often  with  a  large  inflow 
of  freshwater. 

5.  Volcanic  estuary:  These  coastal  bodies  of 
open  water,  a  result  of  volcanic  processes  are 
depressions  or  craters  that  have  direct  and/ 
or  subsurface  connections  with  the  ocean  and 
may  or  may  not  have  surface  continuity  with 
streams.  These  formations  unique  to 
island  areas  of  volcanic  orgin. 

C  Inht  type.  Inlets  in  various  forms  are  an 
integral  part  of  the  estuarine  environment  as 
they  regulate  to  a  certain  extent,  the  velocity 
and  magnitude  of  tidal  exchange,  the  degree 
of  mixing  and  volume  of  discharge  to  the 
sea. 

1.  Unrestricted:  An  estuary  with  a  wide 
unrestricted  inlet  typically  has  slow  currents, 
no  significant  turbulence,  and  receives  the 
full  effect  of  ocean  waves  and  local 
disturbances  which  serve  to  modify  the 
shoreline.  These  estuaries  are  partially 
mixed,  as  the  open  mouth  permits  the 
incursion  of  marine  waters  to  considerable 
distances  upstream,  depending  on  the  tidal 
amplitude  and  stream  gradient. 

2.  Restricted:  Restrictions  of  estuaries  can 
exist  in  many  forms;  Bars,  barrier  islands, 
spits,  sills,  and  more.  Restricted  inlets  result 
in  decreased  circulation,  more  pronounced 
longitudinal  and  verticf  1  salinity  gradients, 
and  more  rapid  sedimentation.  However,  if 
the  estuary  mouth  is  restricted  by 
depositional  features  or  land  closures,  the 
incoming  tide  may  be  held  back  until  it 
suddenly  breaks  forth  into  the  basin  as  a  tidal 
wave,  or  bore.  Such  currents  exert  profound 
effects  on  the  nature  of  the  subtrate, 
turbidity,  and  biota  of  the  estuary. 

3.  Permanent:  Permanent  inlets  are  usually 
opposite  the  mouths  of  major  rivers  and 
permit  river  water  to  flew  into  the  sea. 

4.  Temporary  (Intermittent}:  Temporary 
inlets  are  formed  by  storms  and  frequently 
shift  position,  depending  on  tidal  flow,  the 
depth  of  the  sea,  and  sound  waters,  the 
frequency  of  storms,  and  the  amount  of 
littoral  transpcBl. 
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D.  Bottom  composition.  The  bottom 
composition  of  estuaries  attests  to  the 
vigorous,  rapid,  and  complex  sedimentation 
processes  characteristic  of  most  coastal 
regions  with  low  relief.  Sediments  are 
derived  through  the  hydrologic  processes  of 
erosion,  transport,  and  deposition  carried  on 
by  the  sea  and  the  stream. 

1.  Sand:  Near  estuary  mouths,  where  the 
predominating  forces  of  the  sea  build  spits  or 
other  depositional  features,  the  shore  and 
substrates  of  the  estuary  are  sandy.  The 
bottom  sediments  in  this  area  are  usually 
coarse,  with  a  graduation  toward  finer 
particles  in  the  head  region  and  other  zones 
of  reduced  flow,  fine  silty  sands  are 
deposited.  Sand  deposition  occurs  only  in 
wider  or  deeper  regions  where  velocity  is 
reduced. 

2.  Mud:  At  the  base  level  of  a  stream  near 
its  mouth,  the  bottom  is  typically  composed 
of  loose  muds,  silts,  and  organic  detritus  as 
a  result  of  erosion  and  transport  from  the 
upper  stream  reaches  and  organic 
decomposition.  Just  inside  the  estuary 
entrance,  the  bottom  contains  considerable 
quantities  of  sand  and  mud,  which  support 
a  rich  fauna.  Mud  flats,  commonly  built  up 
in  estuarine  basins,  are  composed  of  loose, 
coarse,  and  fine  mud  and  sand,  often 
dividing  the  original  channel. 

3.  Rock:  Rocks  usually  occur  in  areas 
where  the  stream  runs  rapidly  over  a  steep 
gradient  with  its  coarse  materials  being 
derived  from  the  higher  elevations  where  the 
stream  slope  is  greater.  The  larger  fragments 
are  usually  found  in  shallow  areas  near  the 
stream  mouth. 

4.  Oyster  shell:  Throughout  a  major  portion 
of  the  world,  the  oyster  reef  is  one  of  the 
most  significant  features  of  estuaries,  usually 
being  found  near  the  mouth  of  the  estuary  in 
a  zone  of  moderate  wave  action,  salt  content, 
and  turbidity.  It  is  often  a  major  factor  in 
modifying  estuarine  current  systems  and 
sedimentation,  and  may  occur  as  an 
elongated  island  or  peninsula  oriented  across 
the  main  current,  or  may  develop  parallel  to 
the  direction  of  the  current. 

Group  II — Hydrographic 

A.  Circulation.  Circulation  patterns  are  the 
result  of  combined  influences  of  freshwater 
inflow,  tidal  action,  wind  and  oceanic  forces, 
and  serve  many  functions:  Nutrient  transport, 
plankton  dispersal,  ecosystem  flushing, 
salinity  control,  water  mixing,  and  more. 

1.  Stratified:  This  is  typical  of  estuaries 
with  a  strong  freshwater  influx  and  is 
commonly  foimd  in  bays  formed  from 
"drowned”  river  valleys,  fjords,  and  other 
deep  basins.  There  is  a  net  movement  of 
freshwater  outward  at  the  top  layer  and 
saltwater  at  the  bottom  layer,  resulting  in  a 
net  outward  transport  of  surface  organisms 


and  net  inward  transport  of  bottom 
organisms. 

2.  Non-stratified:  Estuaries  of  this  type  are 
found  where  water  movement  is  sluggish  and 
flushing  rate  is  low,  although  there  may  be 
sufficient  circulation  to  provide  the  basis  for 
a  high  carrying  capacity.  This  is  common  to 
shallow  embayments  and  bays  lacking  a  good 
supply  of  freshwater  from  land  drainage. 

3.  Lagoonal:  An  estuary  of  this  type  is 
ch^cterized  by  low  rates  of  water 
movement  resulting  from  a  lack  of  significant 
freshwater  influx  and  a  lack  of  strong  tidal 
exchange  because  of  the  typically  narrow 
inlet  connecting  the  lagoon  to  the  sea. 
Circulation  whose  major  driving  force  is 
wind,  is  the  major  limiting  factor  in 
biological  productivity  within  lagoons. 

B.  Tides.  This  is  the  most  important 
ecological  factor  in  an  estuary  as  it  affects 
water  exchange  and  its  vertical  range 
determines  the  extent  of  tidal  flats  which 
may  be  exposed  and  submerged  with  each 
tidal  cycle.  Tidal  action  against  the  volume 
of  river  water  discharged  into  an  estuary 
results  in  a  complex  system  whose  properties 
vary  according  to  estuary  structure  as  well  as 
the  magnitude  of  river  flow  and  tidal  range. 
Tides  are  usually  described  in  terms  of  the 
cycle  and  their  relative  heights.  In  the  United 
States,  tide  height  is  reckoned  on  the  basis 
of  average  low  tide,  which  is  referred  to  as 
datum.  The  tides,  although  complex,  fall  into 
three  main  categories: 

1.  Diurnal:  This  refers  to  a  daily  change  in 
water  level  that  can  be  observed  along  the 
shoreline.  There  is  one  high  tide  and  one  low 
tide  per  day. 

2.  Semidiurnal:  This  refers  to  a  twice  daily 
rise  and  fall  in  water  that  can  be  observed 
along  the  shoreline. 

3.  Wind/Storm  tides:  This  refers  to 
fluctuations  in  water  elevation  to  wind  and 
storm  events,  where  influence  of  lunar  tides 
is  less. 

C.  Freshwater.  According  to  nearly  all  the 
definitions  advanced,  it  is  inherent  that  all 
estuaries  need  freshwater,  which  is  drained 
from  the  land  and  measurably  dilutes 
seawater  to  create  a  brackish  condition. 
Freshwater  enters  an  estuary  as  runoff  frum 
the  land  either  from  a  surface  and/or 
subsurface  source. 

1.  Surface  water:  This  is  water  flowing  over 
the  ground  in  the  form  of  streams.  Local 
variation  in  runoff  is  dependent  upon  the 
nature  of  the  soil  (porosity  and  solubility), 
degree  of  surface  slope,  vegetational  type  and 
development,  local  climatic  conditions,  and 
volume  and  intensity  of  precipitation. 

2.  Subsurface  water-  This  refers  to  the 
precipitation  that  has  been  absorbed  by  the 
soil  and  stored  below  the  surface.  The 
distribution  of  subsurface  water  depends  on 


local  climate,  topography,  and  the  porosity 
and  permeability  of  the  underlying  soils  and 
rocks.  There  are  two  main  subtypes  of  surface 
water: 

a.  Vadose  water:  This  is  water  in  the  soil 
above  the  water  table.  Its  volume  with 
respect  to  the  soil  is  subject  to  considerable 
fluctuation. 

b.  Groundwater:  This  is  water  contained  in 
the  rocks  below  the  water  table,  is  usually  of 
more  uniform  volume  than  vadose  water,  and 
generally  follows  the  topographic  relief  of  the 
land  being  high  hills  and  sloping  into 
valleys. 

Group  III — Chemical 

A.  Salinity.  This  reflects  a  complex  mixture 
of  salts,  the  most  abundant  be.ing  sodium 
chloride,  and  is  a  very  critical  factor  in  the 
distribution  and  maintenance  of  many 
estuarine  organisms.  Based  on  salinity,  there 
are  two  basic  estuarine  types  and  eight 
different  salinity  zones  (expressed  in  parts 
per  thousand-ppt.) 

1.  Positive  estuary:  This  is  an  estuary  in 
which  the  freshwater  influx  is  sufficient  to 
maintain  mixing,  resulting  in  a  pattern  of 
increasing  salinity  toward  the  estuary  mouth. 
It  is  characterized  by  low  oxygen 
concentration  in  the  deeper  waters  and 
considerable  organic  content  in  bottom 
sediments. 

2.  Negative  estuary:  This  is  found  in 
particularly  arid  regions,  where  estuary 
evaporation  may  exceed  freshwater  inflow, 
resulting  in  increased  salinity  in  the  upper 
part  of  the  basin,  especially  if  the  estuary 
mouth  is  restricted  so  that  tidal  flow  is 
inhibited.  These  are  typically  very  salty 
(hyperhaline),  moderately  oxygenated  at 
depth,  and  possess  bottom  sediments  that  are 
poor  in  organic  content. 

3.  Salinity  zones  (expressed  in  ppt): 

a.  Hyperhaline — greater  than  40  ppt. 

b.  Euhaline — 40  ppt  to  30  ppt. 

c.  Mixhaline — 30  ppt  to  0.5  ppt. 

(1)  Mixoeuhaline — greater  than  30  ppt  but 
less  than  the  adjacent  euhaline  sea. 

(2)  Polyhaline — 30  ppt  to  18  ppt. 

(3)  Mesohaline — 18  ppt  to  5  ppt. 

(4)  Oligohaline — 5  ppt  to  0.5  ppt. 

d.  Limnetic:  Less  than  0.5  ppt. 

B.  pH  Regime:  This  is  indicative  of  the 
mineral  richness  of  estuarine  waters  and  falls 
into  three  main  categories: 

1.  Acid:  Waters  with  a  pH  of  less  than  5.5. 

2.  Circumneutral:  A  condition  where  the 
pH  ranges  from  5.5  to  7  4. 

3  Alkaline:  Waters  with  a  pH  greater  than 
7.4. 

(FR  Doc.  93-14753  Filed  7-14-93;  8:45  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminietratlon  for  Children  and 
Familiee 

Diecretionary  Grant  Program 
Announcement  for  Adoj^ion 
Opportunitiee,  Criale  Nuraerlea/Reeplte 
Care  and  Child  Welfare  Tralnlrtg 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF], 
Administration  for  Children  and 
Families  [ACF],  Department  of  Health 
and  Human  Services  [DHHS]. 

ACTION:  Announcement  of  the 
availability  of  financial  assistance  and 
request  for  applications  to  carry  out 
demonstration  and  training  projects 
under  programs  in  the  Children’s 
Bureau,  Administration  on  Children, 
Youth  and  Families. 

SUMMARY:  The  Administration  on 
Children,  Youth  and  Families  (ACYF) 
annoimces  the  availability  of  fiscal  year 
1993  funds  for  competing  new 
discretionary  grants  in  the  following 
program  areas;  Adoption  Opportunities, 
Crisis  Nurseries/Respite  Care  and  Child 
Welfare  Training.  Fimding  for  ACYF 
grants  and  cooperative  agreements 
under  this  announcement  is  authorized 
by  legislation  governing  each  program 
area. 

This  annoimcement  contains  all  of  the 
necessary  application  material  to  apply 
for  these  grants  and  cooperative 
agreements. 

DATES:  The  closing  date  for  the  receipt 
of  all  applications  under  this 
announcement  is  August  30, 1993. 
ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  Room  341-F,  Hubert  H. 
Humphrey  Building,  2000 
Independence  Avenue,  SW., 
Washington,  DC  20201,  Attn: 

_ (Reference  announcement 

number  and  priority  area.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  on  Children,  Youth  and 
Families,  Children’s  Bureau,  P.O.  Box 
1182,  Washington,  DC  20013, 
Telephone:  (202)  205-8618. 
SUPPLEMENTARY  INFORMATION:  For  the 
past  11  years,  ACYF  has  published  most 
of  its  priority  areas  for  funding  as  part 
of  the  ACF  Coordinated  Discretionary 
Funds  Program  announcements.  This 
year,  program  announcements  will  be 
issued  separately  by  each  ACF  agency. 

The  Administration  on  Children, 
Youth  and  Families  (ACYF)  administers 
national  programs  for  childiren  and 
youth,  works  with  States  and  local 


communities  to  develop  services  which 
support  and  strengthen  family  life,  seeks 
out  joint  ventures  with  the  private 
sector  to  enhance  the  lives  of  children 
and  their  families,  and  provides 
information  and  other  assistance  to 
parents. 

’The  concerns  of  ACYF  extend  to  all 
children  fiom  birth  throu^ 
adolescence,  with  particular  emphasis 
on  children  who  have  special  needs. 
Many  of  the  programs  administored  by 
the  agency  focus  on  children  from  low- 
income  families;  children  and  youth  in 
need  of  foster  care,  adoption  or  other 
child  welfare  services:  preschool 
children  and  preschool  children  with 
disabilities;  abused  and  neglected 
children;  runaway  and  homeless  youth; 
and  children  from  American  Indian  and 
migrant  families. 

'The  priority  areas  for  three  ACYF 
programs  are  included  in  this 
annoimcement:  Adoption 
Opportunities,  Child  Welfare  Services 
Training  and  'Temporary  Child  Care  and 
Crisis  Nurseries.  ITie  priority  areas 
identified  in  this  announcement  are 
derived  from  legislative  mandates  as 
well  as  Departmental  goals  and 
initiatives.  The  priorities  reflect  the 
state  of  current  Imowledge  as  well  as 
emerging  issues  which  come  to  ACYF’s 
attention  by  several  means  including 
consultation  with  advocates, 
policymakers,  and  practitioners  in  the 
field. 

TTie  priorities  seek  to  focus  attention 
on  and  to  encourage  demonstration 
efiorts  to  obtain  new  knowledge  and 
improvements  in  service  delivery  for  the 
solution  of  particular  problems  and  to 
promote  the  dissemination  and 
utilization  of  the  knowledge  and  model 
practices  developed  under  these 
priorities. 

TTiis  program  announcement  consists 
of  three  parts.  Part  I  provides 
information  on  the  goals  of  the 
Children’s  Bureau  (CB),  the  ACYF  office 
which  is  requesting  applications,  and  its 
statutory  authorities  for  awarding 
grants. 

Part  n  describes  the  review  process 
and  the  programmatic  priorities  under 
which  applications  are  being  solicited. 

Part  in  provides  information  and 
instructions  for  the  development  and 
submission  of  applications. 

Part  I — Introduction 

A.  Gcals  of  ACYF’s  Children’s  Bureau 

Within  ACYF,  the  Children’s  Bureau’s 
Division  of  Child  Welfare  plans, 
manages,  coordinates  and  supports 
child  welfare  services  programs.  It 
administers  the  Foster  Cara  and 
Adoption  Assistance  Program,  the  Child 


Welfare  Services  Program,  the  Child 
Welfare  Research,  Demonstration  and 
Training  Program,  the  Adoption 
Opportunities  Program,  the  Temporary 
Child  Cara  and  Crisis  Nurseries 
Program,  and  the  Abandoned  Infants 
Assistance  Program. 

The  Bureau’s  programs  are  designed 
to  promote  the  welfare  of  all  children, 
inducting  disabled,  homeless, 
dependent  or  neglected  children  and 
their  families.  ’The  programs  aid  in 
preventing  and  remedying  the  neglect, 
abuse  and  exploitation  of  children  and 
the  unnecess^  separation  of  children 
from  their  families. 

B.  Statutory  Authorities  Covered  Under 
This  Announcement 

•  Hie  Adoption  Opportunities 
Program  provides  finandal  support  for 
demonstration  projects  to  improve 
adoption  practices,  to  eliminate  barriers 
to  adoption  and  to  find  permanent 
homes  for  children,  particularly 
children  with  spedal  needs. 
Authorization:  The  Child  Abuse 
Prevention  and  'Treatment  and  Adoption 
Reform  Act  of  1978,  Title  n.  Section 
203,  Public  Law  95-266;  and  the  Child 
Abuse  Prevention,  Adoption  and  Family 
Services  Act  of  1988,  Title  n.  Section 
201,  Public  Law  100-294,  Public  Law 
102-295,  42  U.S.C.  5113  et  seq.  CFDA: 
93.652. 

•  ITie  Temporary  Child  Cara  for 
Children  With  Disabilities  and  Crisis 
Nurseries  Program  provides 
demonstration  grants  to  States  to  assist 
private  and  public  agendas  in 
developing  temporary  child  care  (respite 
care)  for  children  with  disabilities  and 
crisis  nurseries  for  children  at  risk  of 
child  abuse  and  neglect.  Authorization: 
Tempor^  Child  C^  for  Children  With 
Disabilities  and  Crisis  Nurseries  Act  of 
1986,  as  amended,  42  U.S.C.  5117a, 
5117b,  5117c.  CFDA:  93.656. 

•  The  Child  Welfare  Services 
Training  Program  provides  discretionary 
grants  to  accr^ited  public  or  other 
nonprofit  institutions  of  higher  learning 
to  develop  and  improve  educational  and 
training  programs  to  assist  child  welfare 
agencies  to  upgrade  skills  and 
qualifications  of  staff.  Authorization: 
Section  426(a)(1)(C)  of  the  Sodal 
Security  Act,  as  amended,  42  U.S.C. 
626(a)(1)(C).  CFDA:  93.648. 

Part  n — Review  Process  and  Priority 
Areas 

A.  Eligible  Applicants 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  whi(±  are 
eligible  to  apply  under  that  priority 
area.  Since  eligibility  varies  among 
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priority  areas  depending  on  statutory 
provisions,  it  is  critical  that  the 
"Eligible  Applicants”  section  imder 
each  specific  priority  area  be  read 
carefully. 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  that  the  applicant 
organization  is  an  eligible  applicant  as 
specified  under  the  selected  priority 
area.  Applications  from  organizations 
which  do  not  meet  the  eUgibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  imder 
any  of  the  priority  areas.  On  all 
applications  developed  jointly  by  more 
than  one  agency  or  organization,  the 
applications  must  identify  only  one 
organization  as  the  lead  organization 
and  official  applicant.  The  Other 
participating  agencies  and  organizations 
can  be  included  as  co*participants. 
subgrantees  or  subcontractors.  For-profit 
organizations  are  eligible  to  participate 
as  subgrantees  or  subcontractors  with 
eligible  non-profit  organizations  under 
all  of  the  priorify  areas. 

Any  non-profit  agency  which  has  not 
previously  received  Federal  support 
must  submit  proof  of  non-profit  status 
with  its  grant  application.  The  non¬ 
profit  agency  can  accomplish  this  either 
by  making  reference  to  its  listing  in  the 
Internal  Itovenue  Service’s  (IRS)  most 
recent  list  of  tax-exempt  organizations 
or  by  submitting  a  copy  of  its  letter  from 
the  IRS  under  I^  Code  section 
501(c)(3).  ACYF  cannot  fund  a  non¬ 
profit  applicant  without  acceptable 
proof  of  its  non-profit  status. 

B.  Review  Process  and  Funding 
Decisions 

Timely  applications  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  frnm  outside  of  the 
Federal  government,  will  use  the 
evaluation  criteria  listed  in  Section  C, 
Evaluation  Criteria,  to  review  and  score 
the  applications.  The  results  of  this 
review  are  a  primary  factor  in  making 
funding  decisions. 

ACYF  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is 
determined  to  ^  in  the  best  interest  of 
the  Federal  government  or  the 
applicant.  It  may  also  solicit  comments 
from  ACYF  Regional  Office  stafi,  other 
Federal  agencies,  interested 
foundations,  national  organizations, 
specialists,  experts.  States  and  the 
general  public.  These  comments,  along 


with  those  of  the  expert  reviewers,  will 
be  considered  by  ACYF  in  making 
funding  decisions. 

In  making  decisions  on  awards,  ACYF 
may  mve  preference  to  applications 
which  focus  on  or  feature:  minority 
populations:  a  substantial  innovative 
strategy  with  the  potential  to  improve 
theory  or  practice  in  the  field  of  human 
services;  a  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations  involved  in 
the  administration  or  delivery  of  human 
services,  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/or 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country.  lural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ACYF  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C.  Evaluation  Criteria 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  Applicants  should  ensure 
that  they  address  each  minimum 
requirement  in  the  priority  area 
description  iinder  the  appropriate 
section  of  the  Program  Narrative 
Statement. 

Reviews  will  determine  the  strengths 
and  weaknesses  of  each  proposal  in 
terms  of  the  evaluation  criteria  listed 
below,  provided  comments  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  may  be  given 
in  the  review  process. 

Applications  under  all  priority  areas 
will  1m  evaluated  against  the  following 
criteria. 

1.  Objective  and  Need  for  Assistance  (20 
Points) 

The  extent  to  which  the  application 
pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional 
or  other  problems  requiring  a  solution; 
demonstrates  the  need  for  the 
assistance:  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 


other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
include  and/or  references  relevant  data. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  aids  may  be 
attached. 

2.  Results  or  Benefits  Expected  (20 
Points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived,  the  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
proposal,  and  the  extent  to  which  the 
application  indicates  the  anticipated 
contributions  to  policy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

3.  Approach  (35  Points) 

The  extent  to  which  the  application 
outlines  a  soimd  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work,  giving  acceptable  reasons  for 
taking  the  proposed  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvements;  provides  for  projections 
of  the  accomplishments  to  ^  achieved; 
and  lists  the  activities  to  be  carried  out 
in  chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when  applicable, 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 
application  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  extent  to  which  the 
application  identifies  each  organization, 
agency,  consultant,  or  other  key 
individuals  or  groups  who  will  work  on 
the  project,  along  with  a  description  of 
the  activities  ea(±  will  undertake  and 
the  nature  of  their  effort  or  contribution. 

4.  Staff  Background  and  Organization’s 
Experience  (25  Points) 

The  extent  to  which  the  background 
of  the  project  director/principal 
investigator  and  key  project  staff 
(including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
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experience  of  the  (vganization 
demonstrate  the  applicant’s  ability  to 
effectively  and  efficiently  administer  the 
pro)ecL  Ihe  extent  to  wUch  the 
application  describes  the  relationship 
between  the  proposed  profect  and  other 
relevant  work  planned,  anticipated  or 
imderway  by  the  applicant. 

D.  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
corapo^  of  the  following  sections: 

Eligible  Applicants:  This  section 
specifies  the  of  organization  which 
is  eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goai(s)  of  the 
priority  area. 

Background  Information:  This  section 
briefly  discusses  the  current  state-of-the- 
art  and/or  current  state-of-practice  that 
supports  the  need  for  the  particular 
priority  area  activity.  Relevant 
information  on  projects  previously 
funded  by  ACYF  and/or  other  State 
models  are  noted,  where  applicifole. 
Some  priority  areas  specify  individuals 
to  contaa  for  more  information. 

Minimum  Requirements  for  Profect 
Design:  This  section  presents  the  basis 
set  of  issues  that  miist  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evmixation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  in  the 
applicant’s  proposal  is  important  since 
they  will  be  us^  by  the  reviewers  in 
evaluating  the  proposal  against  the 
evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  should  also  be  addressed. 

Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 
to  the  amount  of  ttoe  for  whidi  Federal 
funding  is  available. 

Federal  Share  of  Project  Cost:  Tliis 
section  specifies  the  maxhmun  amount 
of  Feder^  support  for  the  project. 

Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  antidpated  number  of  projects  to  be 
funded.  Ine  term  budget  peri^  refers  to 
the  interval  of  time  (iisually  12  months) 
into  which  a  multi-year  period  of 
assistance  (project  period)  is  divided  for 
budgetary  and  funding  piuposes.  The 
term  project  period  refers  to  the  total 
time  a  project  is  approved  for  support, 
including  any  extensions. 


Matching  Requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  either  through  cash  or  in- 
kind  match,  that  is  requir^.  Applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  Therefore,  a 
project  requesting  $50,000  in  Federal 
nmcfe  must  include  a  match  of  at  least 
$16,666  (25  percent  of  the  total  project 
cost). 

Anticipated  Number  of  Projects  To  Be 
Funded:  This  section  specifies  the 
number  of  projects  that  ACYF 
anticipates  it  will  fund  in  the  priority 
area.  CFDA:  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
under  which  applications  in  this 
priority  area  will  be  funded.  Tliis 
information  is  needed  to  complete  item 
10  on  the  SP  424. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  An  applicant  should  ensure  the 
availability  of  any  amoimt  proposed  as 
match  prior  to  including  it  in  the 
budget.  The  non-Federal  share  must  be 
met  by  a  grantee  during  the  life  of  the 
project.  O^erwise,  ACF  will  disallow 
any  unmatched  Federal  funds. 

For  priority  areas  advertising  muhi- 
year  projects,  awards,  on  a  competitive 
basis,  will  be  for  a  one-year  buc^get 

{>eriod,  although  project  periods  may  be 
onger.  Applications  for  continuation 
grants  funded  under  these  awards 
beyond  the  one-year  budget  period,  but 
within  the  project  period,  will  be 
entertained  in  sub^uent  years  on  a 
non-competitive  basis,  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  made  that  continued 
funding  would  be  in  the  best  interest  of 
the  Government. 

E.  Available  Funds 

ACYF  intends  to  award  new  grants 
and  cooperative  agreements  resulting 
fiom  this  annormcement  during  the 
fourth  quarter  of  fiscal  year  1993  and, 
possibly,  dmdng  the  fir^  and  second 

auarters  of  fiscal  vear  1994,  subject  to 
le  availability  of  funding. 

F.  List  of  Priority  Areas 

1.01 — Developing  Collaborative  Efibrts 
Between  Foster  Care  and  Adoption 


Staff  to  Improve  Child  Welfare 
Services 

1.02 — National  Resource  Center  for 
Special  Needs  Adoption 
1.03— leadership  Development: 

Adoptive  Parent  Groups 
1.04 — ^Increase  Adoptive  Placements  of 
Minority  Children 
1.05 — Adoptive  Placement  of  Foster 
Children 

1.06— Post-L^al  Adoption  Services 
1.07 — Professional  Emication  for  Public 
Child  Welfare  Practitioners 
1.08A — Temporary  Child  Care  for 
Children  vrith  Disabilities  and 
Chronically  Ill  Children,  and 
1.08B— Crisis  Nurseries 

G.  Priority  Areas 

1.01  Developing  Collaborative 
Efforts  Between  Foster  Care  and 
Adoption  Staff  to  Improve  Child 
Welfare  Services. 

Eligible  Applicants:  Public  State 
agencies.  Only  one  agency  per  Federal 
Region  will  be  awarded  a  grant. 

Purpose:  To  establish  and  improve 
collalmration  and  develop  link^s 
between  public  child  welfare  agency 
foster  care  and  adoption  staff  in  order  to 
improve  practices  related  to  one  or  more 
of  the  issues  addressed  in  the 
background  section.  The  State  that 
receives  funding  within  its  Region  will 
be  designated  as  the  lead  State.  That 
State  will  assume  responsibility  for 
bringing  together  foster  care  and 
adoption  st^  in  participating  States 
within  its  Regicm  to  ad<ffess  effective 
intervention  approaches  to  deal  with 
placement  issues. 

Background:  It  is  the  policy  of  all 
States  to  encourage  adoption 
opportimities  for  children  with  special 
needs  who  are  without  permanent 
families  and  who  could  benefit  from 
adoption.  In  most  agencies,  children 
enter  the  child  welfare  system  through 
protective  services  units  which 
determine  whether  the  child  is 
dependent,  neglected  ot  abandoned. 
Generally,  children  are  placed 
temporarily  in  substitute  care  pending 
an  assessment  of  the  child’s  needs  and 
the  family  situation.  When  children  are 
in  substitute  care,  agencies  must 
develop  a  case  plan  for  each  child  and 
conduct  periodic  case  reviews  and 
dispositional  hearings  to  monitor 
progress  under  the  plan  and  to  evaluate 
its  appropriateness  for  attaining  a 
permanent  home. 

There  are  a  number  of  issues  which 
may  be  directly  related  to  a  lack  of 
coordination  and  collaboration  among 
public  child  welfare  agencies.  ACYF  has 
identified  three  issues  which  should  be 
addressed  tmder  this  priority  area.  One 
of  the  issues  to  be  adoressed  is  the 
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child’s  first  foster  care  placement, 
which  may  ultimately  become  a 
permanent  placement.  Over  60  percent 
of  adopted  special  needs  children  have 
been  adopted  by  their  foster  parents. 
Therefore,  workers  must  carefully 
consider  this  factor  when  selecting 
initial  foster  care  placements. 
Consideration  must  be  given  to  whether 
the  best  interests  of  the  child  would  be 
served  if  the  foster  care  placement 
becomes  a  permanent  home.  With 
respect  to  this  issue  particular  attention 
must  be  given  to  a  number  of  critical 
matters,  including  race,  ethnicity  and 
culture.  This  is  especially  true  for 
special  needs  children  who  may  be 
older  and  aware  of  their  cultural 
histories,  their  siblings  and  their 
extended  families. 

Recently,  foster  parents  have  resorted 
to  the  courts  when  children  are  removed 
from  their  foster  homes  for  adoptive 
placement  in  other  homes  that  the 
agency  has  determined  are  more  in  the 
child’s  best  interest.  These  cases 
generate  considerable  publicity  and  are 
very  damaging  to  the  children,  who  may 
be  moved  to  yet  another  foster  family 
home  imtil  the  court  determines  where 
the  child  is  to  permanently  reside.  The 
child  welfare  system  must  take  more 
responsibility  for  the  consequences  of 
placement  decisions;  therefore,  better 
planning  must  ensure  that  both  initial 
and  permanent  placements  for  these 
children  are  timely  and  appropriate. 

A  second  issue  to  be  adoressed 
involves  adoptive  children  who  require 
residential  placements.  'These 
placements  should  be  considered  as 
interim  placements  in  the  hopes  that  the 
child  will  eventually  return  to  the 
adoptive  family.  However,  staff  in 
residential  facilities  do  not  have  access 
to  training  on  adoption  issues  as  they 
relate  to  the  child  and  the  adoptive 
family.  Consequently,  stafi  may  fail  to 
work  with  families  toward  the 
reunification  of  the  child  with  the 
family.  'The  residential  facilities  are 
usually  private  agencies  and  are 
accustomed  to  providing  services  to 
children  who  have  been  abused  and 
neglected.  Coordination  needs  to  be 
effected  among  child  welfare  agencies 
and  residential  facilities  to  achieve 
comprehensive  services  for  these 
chil^n. 

'The  third  issue  to  be  addressed  is  the 
organizational  separation,  in  many  State 
agencies,  of  foster  care  and  adoption 
staff.  Such  structural  separation  tends  to 
hinder  commimication,  case  planning 
and  case  management  for  children  who 
move  from  foster  care  status  to  adoption 
status. 

ACYF  seeks  proposals  from  States  for 
projects  whidi  will  improve 


collaboration  among  foster  care  and 
adoption  services  staff  within  the 
participating  States  in  a  Region.  These 
three-year  grants  will  culminate  in  the 
development  and  implementation  of 
models  of  coordinated  services  to  foster 
and  adoptive  children  designed  and 
tested  in  each  Region. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
imder  this  priority  area,  the  applicant 
should: 

•  Focus  on  addressing  one  or  more  of 
the  issues  addressed  in  &e  background 
section. 

•  Provide  letters  of  support  for  the 
project  from  a  minimum  of  three  States 
in  the  Region  (which  includes  the  State 
submitting  the  application)  that  would 
participate  in  the  project. 

•  Describe  the  existing  organization 
of  foster  care/adoption  services  in  States 
within  the  Region  and  the  need  to 
develop  and  implement  a  new  approach 
for  these  two  functions  to  work  together 
more  effectively. 

•  Identify  and  describe  existing 
barriers  to  coordination  in  practice' and 
policy  in  the  States  that  would 
participate  in  the  project. 

•  Provide  assurances  that  a  key 
representative  who  can  speak  for  the 
project  would  attend  an  annual  three- 
day  Adoption  Opportunities  grantees 
meeting  in  Washington,  D.C. 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

Federal  Share  of  Project  Cost:  The 
Federal  share  per  project  will  be  up  to 
$75,000  per  year. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  A  project 
requesting  $75,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$25,000  per  year  (25  percent  of  the  total 
yearly  project  cost  of  $100,000).  The 
non-Federal  share  may  be  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  10  proje^s  will  be 
funded,  one  in  each  Department  of 
Health  and  Human  Services  Region. 

'The  Regions,  and  the  States  included 
in  them,  are  as  follows: 


Regions 

States 

1 . 

Vermont  Connecticut,  Maine, 
Massachusetts,  New  Hamp¬ 
shire,  Rhode  Island. 

II . 

New  York,  New  Jersey,  Virgin  Is- 
lands,  Puerto  Rico. 

Ill . 

Delaware,  Maryland,  Permsytva- 
nia,  Virginia,  West  Virginia,  Dis¬ 
trict  of  Columbia. 

iV . 

Alabama,  Florida,  Georgia,  South 
Carolir^  Kentucky,  Mississippi, 
North  Carolina,  Tennessee. 

V . 

IHinois,  Michigan,  Ohio,  Wiscon¬ 
sin,  Minnesota,  Indlarui. 

VI . 

Texas,  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma. 

VII . 

Missouri,  Iowa,  Nebraska,  Kan¬ 
sas. 

VIII . 

Colorado,  Montana,  North  Da¬ 
kota,  South  Dakota,  Utah,  Wyo¬ 
ming. 

IX . 

California,  Arizona,  Nevada,  Ha¬ 
waii. 

X . 

Washington,  Alaska,  Oregon, 
Idaho. 

GFDA:  93.652  Adoption 
Opportunities  Grants:  Section  203(c)  of 
the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Act  of  1978,  as 
amended. 

1.02  National  Resource  Center  for 
Special  Needs  Adoption 

Eligible  Applicants:  Any  State,  local, 
public  or  private  non-profit  agency  or 
organization,  including  accredited 
colleges  and  universities,  may  submit 
applications  under  this  announcement. 

Purpose:  To  provide  assistance  to 
State  and  local,  public  and  private  child 
welfare  and  adoption  agencies  for  the 
development,  expansion,  strengthening 
and  improvement  of  the  quality  and 
effectiveness  of  adoption  services  to 
children  and  families  through  the  (1) 
dissemination  of  materials,  including 
curricula,  guidelines  and  training 
materials;  (2)  development  and 
dissemination  of  models  of  effective 
practices  and  programs;  (3)  provision  of 
technical  assistance  to  States  selected  by 
the  Children’s  Bureau;  and  (4) 
participation  in  program  reviews  emd 
other  Children’s  Bureau  reviews. 

This  grant  will  be  awarded  as  a 
Cooperative  Agreement. 

Background  Information:  Adoption  is 
a  critical  service  in  achieving  permanent 
homes  for  children  with  special  needs 
who  are  in  the  public  child  welfare 
system.  In  the  past  decade,  the 
Adoption  Opportunities  Program  has, 
through  grants  and  contracts,  developed 
extensive  resources,  training  materials 
and  program  models  to  address  barriers 
to  the  adoption  of  these  children. 

Several  national  programs  have  been 
funded  to  assist  agencies  in  improving 
services  to  children  with  special  needs. 
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to  adoptive  femilies  and  to  families  who 
wish  to  adopt.  The  cuirrat  Naticmal 
Resource  Center  for  Special  Needs 
Adoption  (NRC),  funded  from  1985  to 
September  1993,  provides  training, 
technical  assistance  and  consultation  to 
improve  adoption  services  for  children 
wi&  special  needs.  The  National 
Adoption  Information  Clearinghouse, 
opwating  under  a  contract  funded  from 
SeptemlMr  1990  until  September  1993, 
provides  information  to  Uie  public  on 
all  aspects  of  infant  adoption  and  on  the 
adoption  of  children  with  special  needs. 
That  contract  will  be  competed  again  in 
FY  1993.  And,  the  National  Adoption 
Center,  funded  from  1982  to  1993, 
operates  a  national  adoption 
telecommunications  network  which 
allows  States,  adoption  exchanges  and 
agencies,  parent  groups  and  national 
organizations  to  communicate  with  one 
another  about  adoption  concerns  and  to 
register  special  needs  children  and 
prospective  families. 

These  national  programs,  as  well  as 
demonstration  grants  that  have  been 
Federally  supported,  have  successfully 
assisted  States  in  placing  greater 
numbers  of  children  with  adoptive 
famibes  and,  in  some  cases,  have 
effected  changes  and  improvemoits  in 
statewide  adoption  systems.  However, 
six  program  areas  have  been  identified 
in  the  adoption  legislation  (Pub.  L  102- 
295,  the  Child  Abuse  Prevention  and 
Treatment  Act  of  1992)  as  requiring 
additional  attention;  these  (1)  include 
minority  children  placements,  (2)  post- 
legal  adoption  services,  (3)  the 
placement  of  foster  care  children  legally 
free  for  adoption,  (4)  national  adoption 
recruitment,  (5)  the  development  of 
interdisciplinary  approaches  to  meet  the 
needs  of  (^ildren  who  are  waiting  for 
adoption  and  the  needs  of  adoptive 
families  and  the  (6)  training  of  minority 
leaders.  Most  of  the  concerns  addressed 
in  the  legislation  are  included  in  this 
announcement. 

Minimum  Requirements  for  Project 
Design;  The  National  Resource  Center 
for  Special  Needs  Adoption  should 
provide  child  welfare  and  adoption 
agencies  with  broader  access  to  methods 
and  techniques  for  exjianding  and 
improving  special  ne^s  adoption 
services.  Applicants  must  describe  how 
they  plan  to  imdertake  a  project  that  has 
the  capability  to  assist  these  agencies  by 
conducting  the  following  activities: 

•  The  development  of  increased 
Intrastate  cooperation  among  relevant 
public  and  private  sector  agencies.  This 
should  include  netw(»king  and 
cooperation  with  agencies  providing 
mental  health  and  developmental 
disabilities  services  to  children  and 


services  for  HIV  positive,  AIDS  infected 
and  drug  affected  children; 

•  The  development  of  techniques  for 
the  early  identification  and  follow-up  of 
d^ildren  for  whmn  adoptive  placement 
is  th^lan; 

•  Tne  dissemination  of  models  for 
increasing  the  rate  of  adoptive 
placements  of  children  with  special 
needs  who  are  legally  free  for  adoption, 
particularly  older  children; 

•  The  provision  of  technical 
assistance,  consultation  and  training  for 
adoption  providers  on  recruitment, 
preparation  and  post-legal  adoption 
services  for  adoptive  families,  with  a 
focus  on  minority  families  and  infants 
abandoned  by  their  parents;  and, 

•  The  development  of 
interdisciplinary  approaches  to  serving 
children  awaiting  adoption,  families 
who  wish  to  adopt,  and  adoptive 
families. 

In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
must  also: 

(1)  Provide  assurances  that  at  least 
one  key  person  frum  the  project  would 
attend  the  annual  Adoption 
Opportunities  Grantees  meeting  in 
Washington,  DC;  and, 

(2)  D(^ument  that  ^e  project  would 
be  staffed  and  implemented  within  90 
days  of  the  notification  of  the  grant 
award. 

(3)  Agree  to  enter  into  a  cooperative 
agreement  which  will  require  the 
grantee  to  submit  to  the  Children’s 
Bureau  for  review  and  approval: 
workplans,  lists  of  topics  to  be  covered 
in  tedmical  assistance  resources, 
syntheses,  summaries  and  literature 
reviews;  topics,  times  and  pieces  for 
conferences;  topics  for  any  collection  of 
original  data;  and  draft  reports, 
conference  agendas  and  other  materials 
prior  to  their  finalization  and 
dissemination  by  the  grantee. 

The  grantee  shall  also  cooperate,  to 
the  extent  that  its  budget  will  allow, 
with  the  Children’s  Bureau  in  meetings, 
briefings,  or  other  forums  to  disseminate 
knowl^ge  gained  from  its  work  with 
adoption  providers. 

Pro/ert  Duration:  The  length  of  the 
project  must  not  exceed  60  months. 

Federal  Share  of  Project  Cost:  The 
maximum  Federal  share  is  not  to  exceed 
$400,000  per  12-month  budget  period. 

Matching  or  Cost  Sharing 
Requirement:  The  grantee  must  provide 
at  least  25  percent  of  the  total  cost  of  the 
project.  'The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 


contributions.  Therefore,  a  project 
requesting  $400,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$133,333  per  year  (25  percent  of  the 
total  yearly  project  cost). 

Anticipate  Number  of  Projects  to  be 
funded:  It  is  anticipated  that  one  project 
will  be  funded. 

CPDA:  93.652  Adoption  Opportimity 
Grants;  Section  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1.03  Leadership  Development: 
Adoptive  Parent  Groups 

Eligible  Applicants:  States,  local 
government  entities,  public  or  private 
nonprofit  licensed  child  welfare  or 
adoption  agencies  or  exchanges. 

Piirpose:  To  develop  and  support 
strong  leaders  for  parent  groups  to 
enable  them  to  be  effective  in  providing 
support  to  and  advocacy  for  families 
who  adopt  children  with  special  needs. 

Background:  ’Through  the  years 
adoptive  parents  have  aggressively 
promoted  the  adoption  of  children  with 
special  needs.  As  consumers  of 
adoption  services,  these  parents  bring  to 
the  adoption  field  a  special  perspective 
both  on  the  children  to  be  served  and 
on  the  agencies  that  serve  them.  'They 
have  been  effective  advocates  for 
children  and  have  challenged  the  term 
imadoptable  by  demonstrating  that 
children  with  special  needs  can  he 
placed  with  femilies  of  their  own.  Often 
the  members  of  parent  groups  have 
come  together  out  of  a  common  need  to 
help  each  other  more  effectively  access 
the  child  welfare  system  for  the  purpose 
of  adoption.  Having  experienced 
common  problems,  the  members  of 
parent  groups  may  share  information 
and  insight  and  provide  empathy  and 
support  for  one  another  through 
regularly  scheduled  social  and 
educational  activities. 

There  are  presently  over  425,000 
children  in  foster  care  in  the  United 
States  and  the  numbers  are  growing. 
Thirty-seven  thousand  of  these  children 
have  special  needs  and  are  waiting  to  be 
adopt^.  Over  half  of  these  waiting 
children  are  of  minority  heritage.  Strong 
parent  groups  can  play  an  important 
role  promoting  the  adoption  of  these 
children  through  such  activities  as 
information  and  referral  services, 
recruitment  and  orientation  for 
prospective  adoptive  parents  and  work 
with  social  service  agencies  to  support 
families  following  placement  and 
legalization.  ACYF  recognizes  the  need 
to  support  the  development  of  strong, 
effective  leaders  in  order  to  support  the 
establishment  of  new  adoptive  parent 
groups,  strengthen  existing  groups  and 
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advocate  for  the  creation  of  needed 
services. 

Minimum  Requirements:  In  order  to 
compete  successfully  under  this  primity 
area,  the  applicant  should: 

•  Document  with  letters  of 
commitment  that  the  applicant  has  the 
capability  to  work  with  local  or  State 
adoptive  parent  groups. 

•  Describe  the  process  that  would  be 
used  to  identify  and  select  parents  in 
the  adoption  community  for  leadership 
develppment  and  the  number  of  leaders 
.^at  will  be  developed. 

•  Describe  the  process  and  training 
curriculum  (or  training  design)  that 
would  be  used  to  train  ptarent  leaders; 
and  describe  the  specific  skills  that 
would  be  developed. 

•  Describe  how  the  applicant  would 
reach  out  to  the  minority  adoption 
community  to  assure  its  participation  in 
the  leader^ip  development  program. 

•  Describe  how  the  applicant  would 
provide  tedmical  assistance  and 
support  to  group  leaders,  reinforcing  the 
newly  develop^  leadership  skills,  in 
building  new  parent  groups  or 
strengthening  existing  groups. 

•  Flovide  assurances  that  at  least  one 
key  stafi  person  would  attend  the 
annual  three<<lay  Adoption 
Opportunities  grantees’  meeting  in 
Washington,  D.C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $75,000  per  12-month 
budget  period. 

Matching  or  Cost  Sharing 
Requirements:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $75,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$25,000  per  year  (25  percent  of  the  total 
yearly  project  cost  of  $100,000). 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  anticipated  that  three 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportunity 
Grants;  Section  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1.04  Increase  Adoptive  Placements  of 
Minority  Children 

Eligible  Applicants:  States,  local 
government  ehtities,  public  or  private 
non-profit  licensed  child  welfare  or 
adoption  agencies,  and  incorporated 


adoptive  parent  groups  and  coromunity- 
bas^  organizations  with  experimice  in 
working  with  minority  populations. 

Given  limited  funds,  and  hi  order  to 
generate  end  financially  support  the 
widest  possible  variety  of  issues  and 
approawes,  priority  will  be  given  to 
applicants  wmch  have  not  bwn  funded 
tmder  this  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  imder  this  priority 
area  will  not  be  precluded  from 
receiving  a  ^ant. 

Purpose:  To  develop  programs 
designed  to  increase  the  adoptive 
placement  of  minority  children  who  are 
in  foster  care  and  have  the  goal  of 
adoption,  with  a  special  emphasis  on 
the  recruitment  of  minority  families  and 
adoptive  placements  for  minority 
children. 

Background  Information:  The 
Adopticm  Opportimities  legislation,  as 
amended  by  ^blic  Law  102-295,  places 
an  emphasis  upon  the  recruitment  of 
minority  famiUes  and  authorizes  funds 
for  demonstration  projects  for  the 
recruitment  of  families  to  adopt  waiting 
minority  children. 

It  is  estimated  that  approximately  half 
of  the  30,000  children  currently  firm  for 
adoption  and  awaiting  placement  are 
minority  children.  Some  of  these 
children  are  older,  have  disabilities  and 
may  wait  long  periods  of  time  before 
they  are  placM  with  adoptive  families. 

A  Child  Welfare  League  of  America 
study  entitled  ‘The  State  of  Adoption  in 
America”  reports  four  major  issues  cited 
by  public  agencies  as  being  critical 
impediments  to  timely  adoptive 
placement:  lack  of  minority  parents  for 
waiting  minoritv  children;  lack  of 
agency  staff  and  funds;  lack  of  parents 
willing  to  adopt  children  with  special 
needs;  and  delays  in  the  termination  of 
parental  rights.  ACYF  is  aware  that 
there  must  be  a  continuous  focus  on  the 
adoption  of  minority  children  and  has 
funded  a  number  of  programs  designed 
to  specifically  recruit  minority  families 
and  to  place  minority  children. 
Unfortunately,  however,  only  a  few  of 
these  programs  have  continued  beycmd 
Federal  fading. 

During  recent  years  States  have 
developed  and  used  a  variety  of  new 
strategies  to  recruit  prospective  adoptive 
families  for  children  with  special  needs. 
Among  the  most  successful  models 
were: 

•  One  Church,  One  Child  (which 
developed  a  partnership  between  the 
Black  church  and  the  State  social 
service  agency  for  recruiting  families  for 
Black  children);  and 

•  Friends  of  Black  Children  (the  State 
social  service  agency  for  recruiting 
families  for  Black  children). 


Each  of  these  models  required  very 
active  community  participation  in 
recruitment  and  often  in  family 
preparation.  These  recruitment  models 
were  particularly  successful  in  the 
recruitment  of  Black  fomilies  and  the 
placement  of  Black  children.  States  that 
adopted  these  models  reported  a 
significant  increase  in  the  number  of 
families  who  responded  to  media  and 
other  presentations  on  adoption. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
\mder  this  priority  area,  the  applicant 
should: 

•  Identify  and  describe  existing 
barriers  to  minority  adoption  in  the 
locale  where  the  project  would  be 
implemented;  the  number  of  fomilies 
that  would  be  recruited:  and  the  number 
of  children  that  would  be  placed. 

•  Describe  the  innovative  methods 
that  would  be  employed  to  recruit  and 
prepare  minority  families  (including 
single  applicants)  in  a  timely  manner  in 
order  to  retain  recruited  families. 

•  Provide  assurances  that  the  program 
would  not  require  payment  of  fees  by 
families  for  the  adoption  process. 

•  Describe  how  training  in  cultural 
sensitivity  would  be  provided  to  all 
relevant  stafi  to  increase  their 
effectiveness  in  serving  minority 
children  and  families. 

•  Provide  for  a  third  party  evaluation 
which  would  assess  the  project’s 
effectiveness  in  achieving  the  desired 
objectives  and  would  test  its  ability  to 
provide  services  to  prospective  adoptive 
families  through  the  completion  of  the 
adoption. 

•  Document  how  the  program  would 
be  continued  beyond  Federal  funding  as 
part  of  the  agency's  ongoing  program 
and  describe  the  specific  steps  which 
would  be  taken  to  accompli^  this. 

•  Provide  evidence  of  licensure. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  three-day  Adoption 
Opportunities  Grantees  Mating  in 
Washington.  DC. 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
tmder  the  project,  including  the  types  of 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

•  Provide  assurances  and  document 
that  the  project  would  be  staffed  and 
implement^  within  90  days  of  the 
notification  of  the  grant  award. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
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not  to  exceed  $100,000  per  12-month 
budget  p^od. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encomaged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$33,333  per  year  (25  percent  of  the  total 
yearly. project  cost  of  $133,333). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  four 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportunity 
Grants:  Section  203(c)  of  the  Child 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1.05  Adoptive  Placement  of  Foster 
Children 

Eligible  Applicants:  Eligibility  is 
limited  to  State  social  service  agencies. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 
approaches,  priority  will  be  given  to 
applicants  which  have  not  been  funded 
imder  this  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  \mder  this  priority 
area  will  not  be  precluded  fi'om 
receiving  a  gi^t. 

Purpose:  To  develop  programs  which 
will  assist  States  in  their  efiorts  to 
increase  the  placement  of  foster 
children  legally  fiee  for  adoption 
according  to  a  pre-establish^  plan  and 
goals  for  improvement. 

Background  Information:  Title  II  of 
the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Reform  Act  of 
1978,  as  amended,  authorizes  the 
funding  of  grants  to  States  to  improve 
adoption  services  for  the  placement  of 
special  needs  children  legally  free  for 
adoption.  Children  in  foster  care  who 
are  free  for  adoption,  particularly 
children  %vith  special  needs,  do  not 
always  move  smoothly  through  the 
child  welfare  system  into  placement 
with  a  permanent  family. 

States  have  received  grants  to  make 
systemic  changes  in  their  adoption 
programs;  to  provide  computer 
hardware,  sortware  and  fees  for 
membership  in  the  National  Adoption 
Exchange’s  Network;  and  to  develop  a 
consortium  of  nine  States  with  large 
numbers  of  children  in  care  in  order  to 
share  knowledge  to  improve  and 
enhance  their  special  needs  adoption 
programs  and  to  increase  the  placement 


of  children  residing  in  those  States. 

More  than  half  of  the  States  have 
received  grants  to  improve  adoption 
services;  however,  only  a  small  number 
have  been  able  to  sustain  these  efforts 
because  of  limited  funds,  staffing 
problems  and  the  fact  that  adoption 
services  cue  not  viewed  as  a  priority  by 
many  States. 

Increasingly,  children  entering  foster 
care  have  more  complex  problems 
which  require  more  intensive  services 
than  in  the  past.  Permanent  families 
must  be  continuously  recruited  and 
prepared  to  parent  the  growing 
population  of  children  who  cannot 
return  to  their  birth  families.  Supportive 
services  must  be  added  or  improved  so 
that  the  children  in  foster  care  who  are 
legally  free  for  adoption  can  move  into 
adoptive  placement  in  a  timely  manner. 
This  will  require  collaborative  efforts 
with  the  court  system  to  terminate 
parental  rights.  Frirther,  agencies  must 
commit  resources  for  the  ongoing 
support  of  adoptive  families  not  only  at 
placement,  but  also  after  legalization  of 
the  adoption.  Past  projects  have 
demonstrated  that  greater  improvements 
in  placing  these  children  are  achieved 
when  permanent  plans  are  made  and 
carried  out  very  early  in  the  placement; 
when  there  are  sufficient  trained  and 
experienced  staffi  and  when  there  are 
available  resources  and  administrative 
commitment  to  adoption  and  to 
coordinated  community-based  efforts. 

Minimum  Requirements  for  Project 
Design:  In  order  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Identify  and  verify  the  number  of 
foster  care  children  in  the  area  to  be 
served  who  are  legally  free  and  waiting 
for  adoptive  placement. 

•  Provide  and  verify  the  rate  of 
placement  of  foster  care  children  placed 
in  adoption  in  the  year  preceding  the 
application  (the  rate  of  placement  is  the 
number  of  children  placed  divided  by 
the  niunber  of  children  waiting  for 
adoption). 

•  Describe  the  methods  to  be 
employed  to  increase  the  rate  of 
placement  of  foster  care  children  into 
adoption  and  the  goals  for  improvement 
to  be  achieved  during  the  period  of  the 
grant. 

•  Describe  how  the  proposed 
improvements,  if  successml,  would  be 
continued  beyond  the  period  of  Federal 
support. 

•  Propose  and  describe  an  evaluation 
component  which  would  focus  on  the 
innovations  used  to  improve  the 
placement  of  children  who  are  legally 
free  for  adoption  and  which  would 
address  the  successes  and  failures  of  the 
initiative.  The  evaluation  should 


include  the  collection  and  analysis  of 
data  to  determine  placement  rates  and 
the  types  of  clients  served  (e.g.,  waiting 
children,  prospective  adoptive  families). 
Statistics  should  be  collected  to 
determine  the  availability  of  adoptive 
families  during  the  program  period.  The 
evaluation  should  also  include 
descriptive  information  on  the  processes 
and  procedures  used  in  implementing 
the  project.  This  information  should  be 
used  to  assess  placement  rates  and  the 
success  or  foilure  of  the  iimovative. 
program  methodologies  used. 

•  Provide  assurances  that  at  least  one 
key  staff  person  would  attend  the 
annual  three-day  Adoption 
Opportunities  Grantees  Meeting  in 
Washington,  DC. 

•  Describe  the  report  and/or  other 
products  that  would  be  developed 
under  the  project,  including  the  types  of 
information  that  would  be  presented, 
and  the  steps  that  would  be  undertaken 
to  disseminate  and  promote  the 
utilization  of  project  products  and 
findings. 

Project  Duration:  The  length  of  the 
proje^  must  not  exceed  12  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
not  to  exceed  $100,000  per  12-month 
budget  period. 

Matching  or  Cost  Sharing 
Requirement:  Grantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  per  year  in  Federal 
funds  must  include  a  match  of  at  least 
$33,333  per  year  (25  percent  of  the  total 
yearly  project  cost  of  $133,333). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  three 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportimity 
Grants:  Section  203 (c)  of  the  C^ild 
Abuse  Prevention  and  Treatment  and 
Adoption  Act  of  1978,  as  amended. 

1.06  Post-Legal  Adoption  Services 

Eligible  Applicants:  States,  local 
government  entities,  and  public  or 
private  nonprofit  licensed  child  welfare 
or  adoption  agencies.  Given  limited 
funds,  and  in  order  to  generate  and 
financially  support  the  widest  possible 
variety  of  issues  and  approaches, 
priority  will  be  given  to  applicants 
which  have  not  been  fund^  rmder  this 
priority  area  in  previous  fiscal  years. 
However,  previously  funded  applicants 
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under  this  priority  area  will  not  be 
precluded  firmn  receiving  a  grant 

PU/pose;  To  develop  or  replicate 
projects  which  will  strengthen  the 
provisicm  of  post-legal  adoption  services 
for  families  who  have  adopted  children 
with  special  needs.  The  swvices 
provided  shall  supplement,  not 
supplant,  services  supported  by  any 
other  funds  available  to  the  applicmt 
for  the  same  general  services. 

Background  Information:  The 
Adoption  Opportimities  legislation,  as 
amended  by  ^blic  Law  102-295, 
authorizes  funds  for  increased  post-legal 
adoption  services.  Recognition  of 
spedal  issues  in  adoption  in  the  past 
decade  has  led  adoption  profMsionals  to 
reconsider  the  concept  tlmt  agency 
services  to  adoptive  ramilies  end  with 
the  legal  consummation  of  the  adoption. 
Historically,  once  the  adoption  was 
legally  consmnmated,  the  newly-fcmned 
family  was  to  be  considered  the  same  as 
any  other  family.  There  is  now 
acknowledgement  that  adoption  is  a 
life-long  process  and  that  service 
providers  need  to  understand  the 
unique  interpersonal  dynamics  of 
adoption  in  order  to  provide  effiactive 
post-legal  adoption  services  (those 
provide  after  the  legalization  of  tiie 
adoption)  to  families  who  seek 
assistance. 

During  the  past  four  years,  ACYF  has 
funded  54  projects  to  provide  post-legal 
adoption  services  fm  families  who  have 
adopted  children  with  special  needs. 
These  projects  are  locatM  in  Alaska. 
Alabama.  California,  Ccmnecticut,  the 
District  of  Columbia,  Florida,  Georgia, 
Idaho,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  N^ne,  Maryland, 
Massachusetts,  Michigan,  Minnesota. 
Montana,  New  York,  Nmth  Carolina, 
Ohio.  Oregon,  Pennsylvania,  Puerto 
Rico,  South  Carolina,  Tennessee,  Texas, 
Utah,  and  Washington.  In  addition,  a 
Post-Legal  Adoption  Consortium  was 
established  with  awards  to  the  following 
States:  Arizona.  Virginia,  Illinois, 
Michigan,  Wisconsin  and  Washington. 
The  Consortiiun  is  designed  to  assist 
States  to  develop  and  institutionalize 
post-legal  adoption  services,  to  review 
successful  post-legal  adoption  practices, 

{)rojects  and  laws,  and  to  make  pf)st- 
egd  adoption  a  core  service  of  the 
agency.  Information  on  these  projects 
can  be  obtained  from  the  National 
Adoption  Information  Clearinghouse. 

Funds  awarded  under  this  primity 
area  in  FY 1993  will  support  the 
incorporation  of  post-legal  adoption 
services  in  the  agency’s  programs,  the 
expansion  of  the  post-legal  adoption 
services  in  communities  where  such 
services  already  exist  and  the 
development  of  such  services  in 


communities  where  they  not  yet  exist 
Support  will  also  be  provided  for  the 
development  of  additional  models  of 
service  delivery. 

Services  funded  under  this  priority 
area  shall  be  provided  to  families  vidio 
have  adopted  children  vrith  special 
needs.  O&er  variants  of  post-legal 
adoption  services,  such  as  searches  for 
adult  adoptees  and  services  to  teen 
mothers  who  choose  adoption  for  their 
children,  may  also  be  ixiduded. 

Minimum  Requirements  for  Project 
Design:  In  mrder  to  successfully  compete 
under  this  priority  area,  the  applicant 
should: 

•  Propose  to  provide  services  such  as 
respite  care;  individual,  group  and/or 
family  counseling;  case  management; 
training  of  mental  health  professionals 
and  sti^  of  public  agencies  and  of 
private,  nonprofit  child  welfare  and 
adoption  agmicies  licensed  by  the  State 
to  provide  adoption  services;  and 
assistance  to  adoptive  parents,  adopted 
children  and  siblings  of  adopted 
children. 

•  Describe  the  moitels  that  would  be 
developed  or  replicated  and  the  services 
that  would  be  provided. 

•  Describe  tne  existing  post-legal 
adoption  services,  if  any;  the  ne^  for 
expanded  or  new  services;  and  plans  for 
the  development,  implementatimi,  and 
institutionalization  of  enhanced  and 
new  services. 

•  Describe  how  the  proposed  project 
would  build  upon  the  existing  literature 
and  knowledge  base  related  the  post- 
legal  adoption  services. 

•  Provide  specific  written 
commitments  from  collaborating  or 
cooperating  agencies,  if  any. 

•  Document  and  describe  how  the 
project  would  be  an  ongoing  part  of  the 
agency’s  or  organization’s  program 
following  the  termination  of  Federal 
funding  and  the  steps  the  applicant 
would  take  to  accomplish  this. 

•  Provide  assurances  that  the  project 
would  be  staffed  and  implemented 
within  90  days  of  the  notification  of  the 
grant  award. 

•  Provide  assurances  that  at  least  one 
key  person  from  the  project  would 
attend  the  annual  three-day  Adoption 
Opportimities  grantees  me^ngs  in 
Washington,  DC. 

Project  Duration:  The  length  of  the 
projert  must  not  exceed  24  months. 

Federal  Share  of  Project  Costs:  The 
maximiim  Federal  sham  of  the  project  is 
not  to  exceed  $100,000  per  12-month 
budget  p^od. 

Matching  or  Cost  Sharing 
Requirements:  Qrantees  must  provide  at 
least  25  percent  of  the  total  cost  of  the 
project  'The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 


and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  t&ir  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  per  year  fan  Federal 
funds  must  include  a  match  of  at  least 
$33,333  per  year  (25  percent  of  the  total 
yearly  project  coat  of  $133,333). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that  seven 
projects  will  be  funded. 

CFDA:  93.652  Adoption  Opportunity 
Grants:  Section  203(c)  of  the  C^ld 
Abuse  Prevention  and  Treatment  and 
Adoptitm  Act  of  1978.  as  amended. 

1.07  Professional  Education  for  Public 
Child  Welfare  Practitioners 

Eligible  Applicants:  Institutions  of 
higher  education  with  accredited  social 
work  programs  or  other  bachelor  or 
graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 
Given  limited  funds,  and  in  order  to 
generate  and  financially  support  the 
widest  possible  variety  of  issues  and 
approa^es.  priority  will  be  given  to 
applicants  which  have  not  brnn  fimded 
under  this  priority  area  or  the 
Interdisciplinary  Training  Programs  for 
Child  Welfare  priority  area  in  previous 
fiscal  years.  However,  previously 
funded  applicants  uncter  this  priority 
area  will  not  be  precluded  from 
receiving  a  ^ant. 

Purpose:  To  develop  and/or 
stren^en  the  training  of  public  child 
welfare  staff  through  the  provision  of 
critical  information  and  the 
development  of  skills  which  impact  on 
the  prtmlems  confronting  public  child 
welfore  agency  clients  and  through  the 
provision  of  specific  competency-based 
child  welfare  training.  Trainees  will  be 
enrolled  as  bachelor  or  graduate  level 
students  at  schools  with  accredited 
social  woric  programs  or  other  bachelor 
or  graduate  level  programs  leading  to  a 
deme  relevant  to  work  in  child  welfare. 

Background  Information:  Because  of 
the  increasingly  complex  nature  of  the 
problems  affecting  vulnerable  children 
and  their  families,  the  public  child 
welfare  services  delivery  system  is  hard 
pressed  to  hire  and  retain  staff  with  the 
needed  competencies.  Recent  university 
training  programs  for  social  work  have 
been  we^  in  two  major  areas:  First, 
many  curricula  hai^  included  few  child 
welfare  courses.  This  limits  the  value  of 
these  graduates  to  child  welfare 
agencies  in  terms  of  being  able  to  meet 
the  complex  needs  of  the  client 
populaticms  served  by  these  agencies. 
Second,  opportunities  for  students  to 
obtain  tratoeeships  in  public  child 
welfare  agencies  are  very  limited  and 
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often  are  unapi>ealing,  in  part  because  of 
the  limited  number  of  professional 
agency  staff  to  supervise  these  students, 
lliis  reduces  the  value  of  the 
preparation  students  receive  for  any 
subsequent  employment  in  these 
agencies.  It  also  reduces  the  likelihood 
that  they  will  seek  employment  in 
public  agencies. 

Competency-based  child  welfare 
training  is  training  to  learn  the  specific 
knowl^ge  and  sldlls  necessary  to 
provide  child  welfare  services  in  a 
public  child  welfare  agency. 
Competency-based  training  emphasizes 
the  practical  realities  which  public 
child  welfare  workers  confront  in  their 
day-to-day  work.  Stafr  need  to  know 
how  to  deal  with  the  multiple  problems 
of  clients  afrected  by  poverty,  to 
encourage  and  assist  clients  to  be 
responsible  parents,  to  reunify  families, 
to  cope  with  the  results  of  drug  use  and 
to  deal  with  complex  court  procedures. 

Minimum  Requimments  for  Project 
Design:  In  order  to  complete 
successfully  under  this  priority  area,  the 
applicant  should: 

•  Describe  who  the  students  would  be 
(bachelor  and/or  graduate  level);  how 
many  are  expected  to  be  trained  over  the 
life  of  the  project;  the  criteria  for  the 
selection  of  students;  how  the  students 
would  be  recruited;  and  the  strategy 
which  would  be  used  to  insure  that 
students  work  in  public  child  welfare 
after  graduation. 

•  Describe  the  duriculum,  including 
course  titles,  that  would  be  utilized. 
Indicate  which  are  child  welfare 
courses. 

•  Describe  the  strategies  that  would 
be  used  to  place  students  in  public  child 
welfare  agencies  as  part  of  their  training. 
Specify  the  type  of  supervision  which 
would  be  provided,  including  the 
professional  qualifications  of  the 
supervisoi^  staff. 

•  Describe  the  strategies  which  would 
be  used  to  recruit  trainees,  with  a 
particular  emphasis  on  racial  and  ethnic 
minorities. 

•  Include  a  plan  for  evaluation 
which,  at  a  minimum,  includes 
measures  of  effectiveness  of  the  training 
and  a  follow-up  of  students  to 
determine  their  subsequent  employment 
in  public  child  welfare  agencies. 

•  Describe  the  final  report  and/or 
other  products,  such  as  curricula  or 
training  modules,  that  would  be 
developed  imder  the  project,  including 
the  types  of  information  that  would  be 
presented  and  the  steps  that  would  be 
imdertaken  to  disseminate  and  promote 
the  utilization  of  project  products  and 
findings. 

•  Describe  plans  for  offning 
traineeships  with  the  grant  funds  and 
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the  criteria  to  be  used  in  awarding 
traineeships.  A  minimum  of  two-thirds 
of  the  fun^  shall  be  used  for 
traineeships. 

•  Provide  assurances  that  at  least  one 
key  staff  person  from  the  xmiversity  and 
one  key  staff  person  from  the  public 
child  welfare  agency  would  jointly 
attend  a  one-day  annual  meeting  in  the 
HHS  Regional  Office  shortly  after  the 
award  of  the  grant  as  well  as  a  two-  to 
three-day  annual  grantee  meeting  in 
Washington,  E)C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$75,000  per  12-month  budget  period.  A 
traineeship  may  not  exceed  $7,500  per 
student,  per  budget  year. 

Matching  or  Cost  Sharing 
Requirement:  No  matching  funds  are 
required  for  the  portion  of  the  budget 
which  pays  for  traineeships.  Grantees 
must  provide  at  least  25  percent  of  the 
total  cost  of  grant  activities  other  than 
traineeships.  The  total  approved  cost  of 
these  activities  is  the  sum  of  the  ACYF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $75,000  in  Federal  funds  for 
non-traineeship  activities  (based  on  an 
award  of  $25,000  per  budget  period) 
must  include  a  match  of  at  least  $25,000 
(25  percent  of  the  total  cost  for  these 
activities).  Because  this  is  a  training 
grant,  indirect  costs  for  these  training 
projects  shall  not  exceed  8  percent. 

Anticipated  Number  of  Projects  To  Be 
Funded:  It  is  anticipated  that  nine 
projects  will  be  funded. 

CFDA:  93.648  Child  Welfare  Services 
Training  Grants:  Section  426  of  the 
Social  Security  Act.  as  amended. 

1.08A  Temporary  Child  Care  for 
Children  Wi&  Disabilities  and 
Chronically  Ill  Children,  and  1.08B 
Crisis  Nurseries 

Enable  Applicants:  State  agencies 
designated  by  the  Governor  of  the  State 
to  carry  out  programs  funded  under  the 
Temporary  ^ild  Care  for  Children  With 
Disabilities  and  Crisis  Nurseries  Act  of 
1986,  as  amended  (42  U.S.C.  5117a  and 
5117b).  Other  State  agencies  carrying 
out  similar  promms  are  ineligible. 

States,  including  those  currently 
receiving  financial  assistance  under 
these  programs,  may  apply  under  one  or 
both  priority  areas  descril^  below.  A 
separate  application,  however,  must  be 
suWitted  under  each  priority  area. 
Applications  must  clearly  indicate 
whether  they  are  being  submitted  imder 


1.08A.  Temporary  Child  Care  for 
Children  With  Disabilities  and 
Chronically  Ill  Children,  or  1.08B,  Crisis 
Nurseries. 

Purpose:  To  support  States  in  their 
efforts  to  assist  private  and  public 
agencies  in  developing  two  types  of 
services: 

•  In-home  or  out-of-home  temporary 
non-medical  child  care  (respite  care)  for 
children  with  disabilities  and  children 
with  chronic  or  terminal  illnesses, 
including  children  with  AIDS  or  AIDS- 
related  conditions  (priority  area  1.08A); 
and 

•  Crisis  nurseries  for  abused  and 
neglected  children,  children  at  risk  of 
abuse  and  neglect,  or  children  in 
families  receiving  protective  services 
(priority  area  1.08B). 

•  Special  attention  should  be  paid  in 
both  priority  areas  to  the  needs  of  drug- 
affected  infants. 

Background  Information:  The 
Temporary  Child  Care  for  Children  With 
Disabilities  and  Crisis  Nurseries  Act  of 
1986  (the  Act)  authorizes  grants  to 
States  to  assist  public  and  private 
agencies  in  developing  temporary  child 
care  or  respite  care  services  for  children 
with  disabilities  and  crisis  nurseries  for 
children  who  are  abused  or  neglected,  at 
risk  of  abuse  and  neglect,  or  in  families 
receiving  protective  services.  These 
programs  are  intended  to  maintain  and 
support  the  family  unit  and  strengthen 
the  parent-child  Irond.  Programs  were 
funded  under  this  Act  in  fiscal  years 
1988, 1989, 1990  and  1991.  Additional 
funding  was  appropriated  in  FY  1990 
for  the  support  of  temporary  child  care 
and  crisis  nurseries  programs  which 
place  special  emphasis  on  serving  drug 
affected  children  and  families.  Also,  in 
FY  1992,  ACYF  funded,  throu^  a 
limited  competition,  final  continuation 
grants  for  projects  originally  funded  in 
FY1990. 

42  U.S.C.  Section  5117a:  Temporary 
Child  Care  for  Children  With  Disabilities 
and  Chronically  III  Children  (Priority 
Area  1.08A) 

The  purpose  of  establishing  a 
temporary  child  care  program  (also 
known  as  respite  care)  for  children  with 
disabilities  or  who  are  chronically  or 
terminally  ill  is  to  alleviate  social, 
economic,  and  financial  stress  among 
the  families  of  such  children.  Such  care 
provides  the  families  or  primary 
caregivers  with  periods  of  temporary 
relief  from  the  pressures  of  the 
demanding  child  care  routine,  thus 
preventing  severe  femily  stress. 

The  Act  authorizes  temporary  child 
care  programs  for  children  with 
disabilities  and  requires  applicants 
seeking  temporary  child  care  funds  to 
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define  disabilities  using  the  definition 
in  the  Individuals  with  Disabilities 
Education  Act; 

•  *  *  The  term  children  with  disabilities 
means  children — (A)(i)  with  mental 
retardation,  hearing  impairments  including 
deafness,  sp>eech  or  language  impairment, 
visual  impairments  including  blindness, 
serious  emotional  disturbance,  orthopedic 
impairments,  autism,  traumatic  brain  injury, 
other  health  impairments,  or  specific 
learning  disabilities;  and  who  by  reason 
thereof. 

(ii)  Need  special  education  and 
related  services. 

(B)  The  term  children  with  disabilities 
for  children  aged  3  to  5,  inclusive,  may 
at  a  State's  discretion,  include 
children — 

(i)  Experiencing  developmental 
delays,  as  defined  by  the  state  and  as 
measured  by  appropriate  diagnostic 
instruments  and  procedures,  in  one  or 
more  of  the  following  areas:  physical 
development,  comitive  development, 
communication  development,  social  or 
emotional  development,  or  adaptive 
development;  and 

(ii)  Who,  by  reason  thereof;  need 
special  education  and  related  services 
*  *  *  (Pub.  L.  102-119). 

The  following  components  may  be 
included  in  temporary  child  care  or 
respite  care  projects: 

•  24-hoiu:  services; 

•  Access  to  primary  medical  services; 

•  Referral  to  counseling/therapy 
services; 

•  Staff  training,  including  child 
abuse/neglect  reporting  responsibilities; 
and 

•  Public  awareness  programs. 

42  U.S.C.  5117b:  Crisis  Nurseries 
(Priority  Area  1.08B) 

A  crisis  nursery  is  defined  in  section 
42  U.S.C.  section  5117c(d)  to  mean  a 
center  providing  temporary  emergency 
services  and  care  for  childron.  Crisis 
nurseries  are  child  care  facilities  which 
protect  children  by  providing  a  safe 
environment  at  a  time  when  the  chances 
of  neglect  or  abuse  in  the  home  are 
increased. 

The  programs  ofier  parents  the  option 
of  time  out  as  a  preventive  measure  in 
reducing  the  incidence  of  child 
maltreatment.  They  are  designed  to:  (1) 
Develop  a  safe  environment  as  a 
resource  for  children  at  risk  of  abuse;  (2) 
deliver  nonpimitive,  nonthreatening 
services  as  a  resource  to  caregivers  of  at- 
risk  children:  and  (3)  utilize  existing 
commimity-based  services  to  further 
diminish  the  potential  for  the 
maltreatment  of  children  in  families 
experiencing  crisis.  Services  funded 
under  42  U.S.C.  section  5117b  must  be 
provided  without  fee  and  may  be 


provided  for  a  maximum  of  30  days  in 
any  year. 

Crisis  nurseries  must  also  provide 
referral  to  support  services. 

The  following  components  may  be 
included  in  crisis  nursery  programs: 

•  24-hour  services; 

•  Referral  to  counseling/therapy 
services,  including  out-of-home 
placement  (when  appropriate); 

•  Access  to  primary  medical  services; 

•  Staff  training,  including  child 
abuse/neglect  reporting  responsibilities; 
and 

•  Public  awareness  programs. 

Minimum  Requirements  for  Project 

Design:  In  order  to  successfully  compete 
under  one  or  both  of  these  priority 
areas,  the  applicant  should: 

•  Provide  a  letter  addressed  to  the 
Commissioner.  Administration  on 
Children,  Youth  and  Families  and 
signed  by  the  Governor,  which  certifies 
that  the  State  agency  applying  for 
funding  is  the  State  agency  designated 
to  carry  out  programs  funded  under  42 
U.S.C.  5117a  and  5117b,  Temporary 
Child  Care  for  Children  With 
Disabilities  tod  Crisis  Nurseries  Act. 

•  Provide  documentation  of  the 
State’s  commitment  to  develop  a  State 
plan  for  coordination  among  agencies 
carrying  out  programs  and  activities 
provided  by  the  State  pursuant  to  a 
temporary  child  care  grant  under  42 
U.S.C.  5117a.  (Section  5117c(a)(l)(A)(v)) 

•  Describe  collaborative  efforts  with 
programs  funded  through  the  Child  Care 
and  Development  Block  Grant. 

•  DescriM  the  proposed  State 
program  to  assist  private  and  public 
agencies  or  organizations  in  providing 
in-home  or  out-of-home  temporary, 
nonmedical  care  to  children  with 
disabilities  and  children  with  chronic  or 
terminal  illnesses,  including  drug- 
related  conditions  and  chil^n  with 
AIDS  or  AIDS-related  conditions,  or 
crisis  nurseries  for  abused  and  neglected 
children. 

(1)  If  the  State  has  previously  received 
an  award  under  this  statute,  describe  the 
types  of  services  provided  and  the 
geographical  sites  served  utilizing  these 
funds. 

(2)  If  the  funds  being  requested  would 
be  used  to  enhance  services  previously 
or  currently  supported  under  this 
statute,  su^tantial  detailed 
documentation  must  be  provided  such 
as  the  existence  of  waiting  lists  or  an 
increase  in  the  population  of  the 
geographical  area. 

(3)  It  the  funds  being  requested  would 
be  used  to  expand  services  to 
geographical  sites  not  previously  or 
currently  supported  under  this  statute, 
describe  the  process  that  was  used  or 
will  be  used  to  select  the  sites. 


Particularly  encouraged  are  sites  which 
would  serve  homeless  families,  families 
living  in  public  bousing  projects  or 
American  Indian  commimities  and/or 
other  minority  families. 

•  Describe  the  services  to  be 
provided,  the  agencies  and 
organizations  that  would  provide  the 
services  and  the  criteria  that  would  be 
employed  in  the  selection  of  children 
and  families  for  participation  in  the 
project.  (42  U.S.C.  5117c(a)(l)(A)(i)) 

•  Describe  State  plans  for  the 
submission  of  an  annual  report  to  the 
Secretary  evaluating  the  programs  that 
are  funded,  including  information  on 
costs,  number  of  participants,  impact  on 
family  stability,  incidence  of  child 
abuse  and  neglect  and  such  other 
information  as  the  Secretary  may 
require.  Describe  fully  how  this 
requirement  would  be  met  and 
specifically  describe  bow  the  data 
required  to  provide  this  evaluation  and 
information  would  be  collected.  (42 
U.S.C.  5117c(C)) 

•  Describe  a  plan  for  dissemination  of 
the  results  of  the  programs  and  projects 
funded  under  the  Act.  (42  U.S.C. 
5117c(a)(l)(A)(iii)) 

•  Discuss  plans  for  continuation  of 
the  program  after  the  federally  funded 
project  period  has  ended. 

•  Provide  assurances  and  adequate 
budget  funds  to  support  at  least  one  key 
person  from  the  State  agency  and  one 
key  person  fiom  each  service  provider 
site  receiving  funds  from  the  grant  to 
attend  an  annual  2-3  day  conference  in 
Washington,  DC. 

•  Provide  assurances  that  travel  to 
these  conferences  will  not  be  subject  to 
any  limitations  on  travel  which  may  be 
imposed  by  the  State  on  its  employees. 

•  Provide  the  following  assurances  as 
reouired  by  statute: 

(1)  That  not  more  than  5  percent  of 
the  funds  made  available  under  each 
section  of  the  Act  would  be  used  for 
State  administrative  costs. 

(2)  That  projects  funded  by  the  State 
would  be  of  sufficient  size,  scope  and 
quality  to  achieve  the  objectives  of  the 
pro^m. 

(^  That,  in  the  distribution  of  funds 
under  the  Temporary  Child  Care, 
program,  the  State  would  give  priority 
consideration  to  agencies  and 
organizations  which  have  experience  in 
working  with  disabled,  terminally  ill, 
and  chronically  ill  children  and  their 
families  and  which  serve  communities 
which  demonstrate  the  greatest  need  for 
such  services. 

(4)  That,  in  the  distribution  of  funds 
under  the  Crisis  Nurseries  program,  the 
State  would  give  priority  consideration 
to  agencies  and  organizations  with 
experience  in  working  with  abused  or 
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neglected  children  and  their  fomilies;  in 
working  with  diildren  at  high  risk  of 
abuse  and  neglect  and  their  families; 
and  in  serving  communities  which 
demonstrate  the  greatest  need  for  such 
services. 

(5)  That  Federal  funds  made  available 
under  these  programs  would  be  used  to 
supplement  and,  to  the  extent 
practicable,  increase  the  amount  of  State 
and  local  funds  available  for  these 
purposes,  and  in  no  case  supplant  sudi 
State  or  local  funds. 

(6)  That  the  State  would  use  the 
definition  of  children  with  disabilities 
foimd  in  Public  Law  102-119,  the 
Individuals  with  Disabilities  Education 
Act,  in  implementing  programs  under 
the  Temporary  Child  Care  program. 

(7)  That  all  agencies  and  organisations 
funded  imder  the  Temporary  Child  Care 
program  would  provide  child  care  only 
on  a  sliding  fee  scale  with  hourly  and 
daily  rates. 

(8)  That  the  services  provided  under 
the  Crisis  Nurseries  program  would  be 
provided  without  fee  and  for  a 
maximum  of  30  days  in  any  year. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$200,000  for  the  first  12-raonth  budget 
period  or  a  maximum  of  $600,000  for  a 
3-year  project  period. 

Matching  or  Cost  Sharing 
Requirement:  Oantees  must  pnxmde  at 
least  25  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACYF  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  cash  or  in-kind 
contributions,  although  appUcants  are 
encouraged  to  meet  their  matdi 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $600,000  in  Federal  funds 
must  include  a  match  of  at  least 
$200,000  (25  percent  of  the  total  project 
cost  of  $800,000). 

Anticipated  Number  of  Projects  to  be 
Funded:  It  is  anticipated  that 
approximately  24  projects,  12  imder 
each  priority  area,  1.08A  and  1.08B.  trill 
be  funded. 

CDFA:  93.656  Temporary  Child  Care 
for  Children  With  Disabilities  and  Crisis 
Nurseries  Act  of  1986,  as  amended.  Title 
n.  Public  Law  102-295.  42  U.SJ:.  5117a, 
5117b,  5117c. 

Part  111 — laatnictkMiB  fv  the 
Desefopmant  and  SnhmiMioo  td 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  m.<-ponse  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 


application  package.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  under  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  part  II. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

The  Adoption  Opportunities  Program 
and  the  Temporary  Child  Care  for 
Children  vrith  Disunities  and  Crisis 
Nurseries  Program  are  covered  imder 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order,  States  may  design  their  own  * 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except, 
Alabama,  Alaska,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Nebraska, 
Oklahoma.  Oregon.  Virginia. 
Pennsylvania,  Washington,  American 
Samoa  and  Palau,  have  elected  to 
participate  in  the  Executive  Order 
process  and  have  established  State 
Single  Point  of  Contact  (SPOCs). 
Applicants  from  these  14  jurisdictions 
ne^  take  no  action  regarding  E.O. 

12372.  Applicants  for  projects  to  be 
administered  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.0. 12372..0therwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicrat  submit  all  required  materials, 
if  any,  to  the  9POC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  fiom  the  application  deadline  to 
comment  on  propos^  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  radorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  difierentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  accommodate  or  explain 
rule. 


When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to;  Department  of  Health  and 
Human  Servioes,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  Room  341-F, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Appendix  B  of  this  announcement. 

B.  Deadline  for  Submission  of 
Applications 

Deadline:  Applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  either: 

1.  Recmved  on  or  before  the  deadline 
date  at:  Department  of  Health  and 
Human  Services  Administration  for 
Children  and  Families  Division  of 
Discretionary  Grants,  Room  341-F, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue.  SW., 
Washington,  DC  20201. 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  in^pendent  review  imder 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dat^  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  mxieptable  as  proof  of 
timely  mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  stated 
above  are  considered  late  applications. 
The  granting  agency  riiall  notify  each 
late  applicant  ffiat  its  application  will 
not  be  considered  in  ttm  current 
competition. 

Extension  of  Deadlines:  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  sudi 
as  floods,  hurricanes,  etc,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

C.  Instructions  far  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424, 424A.  424B.  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  See  Appent^  A.  You 
should  reproduce  single-sided  copies  of 
these  forms  from  the  reprinted  forms  in 
the  announcement,  typing  your 
information  onto  the  copies.  Please  do 
not  use  forms  directly  from  the  Federal 
Register  annmmcement,  as  they  are 
printed  on  both  sides  of  the  page. 
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Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
application  should  be  submitted  under 
only  one  priority  area. 

Item  1.  Type  of  Submission — 
Preprinted  on  the  form. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — ^Date  application  is 
submitted  to  ACYF  and  applicant’s  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  by  State — State 
use  only  (if  applicable). 

Item  4.  Date  Received  by  Federal 
Agency — ^Leave  blank. 

Item  5.  AppUcant  Information — Legal 
Name — ^Enter  the  legal  name  of  the 
applicant  organization.  For  appHcations 
developed  jointly,  enter  the  name  of  the 
lead  organization  only.  There  must  be  a 
single  applicant  for  each  application. 

Organizational  Unit— Enter  the  name 
of  the  primary  imit  within  the  applicant 
organization  which  will  actually  carry 
out  the  project  activity.  Do  not  use  the 
name  of  an  individual  as  the  applicant. 
If  this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

Address — ^Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Do  not  include  both  street  address  and 
P.O.  box  number  unless  both  must  be 
used  in  mailing. 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code) — ^Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  almut  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  Employer  Identification 
Number  (EIN) — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  induding,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  Type  of  Applicant — Self- 
explanatory. 

Item  8.  Type  of  Application — 
Preprinted  on  the  form. 


Item  9.  Name  of  Federal  Agency — 
Preprinted  on  the  form. 

Item  10.  Catalog  of  Federal  Domestic 
Assistance  fivaaher  and  Title — Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  assigned  to  the  program 
under  which  assistance  is  requested  and 
its  title,  as  indicated  in  the  relevant 
priority  area  description. 

Item  11.  Descriptive  Title  of 
Applicant’s  Projed — ^Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

hern  12.  Areas  Afiected  by  Project — 
Enter  the  governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  ^e  largest  unit  or 
units  affected,  such  as  State,  county,  or 
dty.  If  an  entire  unit  is  afiected,  list  it 
rather  than  subunits. 

Item  13.  Proposed  Project — ^Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  Congressional  District  of 
Applicant/Project — ^Enter  the  number  of 
the  Congressional  district  where  the 
applicant’s  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00. 

Item  15.  Estimated  Funding  Levels — 
In  completing  15a  through  15f,  the 
dollar  amoimts  entered  should  reflect, 
for  a  17  month  or  less  project  period,  the 
total  amoimt  requested.  If  the  proposed 
project  period  exceeds  17  months,  enter 
only  those  dollar  amounts  needed  for 
the  first  12  months  of  the  proposed 
project. 

Item  15a.  Enter  the  amoimt  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Items  15b-e.  Enter  the  amo\mt(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  h-e  are  considered  cost¬ 
sharing  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  II,  Sections  E  and 
•F,  and  the  specific  priority  area 
description. 

Item  15f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  finm  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  imder  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 


Item  16a.  Is  Application  Subject  to 
Review  By  State  ^ecutive  Order  12372 
Process?- Yes. — ^Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
tUs  application.  Select  the  appropriate 
SPOC  from  the  listing  provid^  at  the 
end  of  Part  III.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application.  If  there  is  a 
discrepancy  in  dates,  the  SPOC  may 
request  that  the  Federal  agency  delay 
any  proposed  funding  until  SeptemW 
1993. 

Item  16b.  Is  Application  Subject  to 
Review  By  State  ^ecutive  Order  12372 
Process?  No. — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.0. 12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.18  the  Applicant  Delinquent 
on  any  Federal  Debt? — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded. — ^To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body’s  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant’s  office,  and  may  be 
requested  from  the  applicant. 

item  18a-c.  Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number — ^Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  Signatme  of  Authorized 
Representative— Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signatiire  is  easily  identified. 

Item  18e.  Date  Signed — ^Enter  the  date 
the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A — Budget  Information — Non- 
Construction  Programs 
This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B.  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

S^tions  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
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funding  for  the  pro]>osed  project 
covering  (1)  the  total  project  period  of 
17  months  or  iess  or  (2)  the  nret  year 
budget  period,  if  the  proposed  project 
period  exceeds  17  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  induding  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (d. 

Section  B — Budget  Categories.  This 
budget,  which  indudes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  if  the  proposed  project 
period  is  17  months  or  less  or  (2)  the 
first  year  budget  period  if  the  proposed 
project  period  exceeds  17  months.  It 
should  relate  to  hem  15g,  total  funding, 
on  the  SF  424.  Under  coliunn  (5),  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  itemized  budget 
justiflcation  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
page  of  the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  ^e  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  cost  of  hinge  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant’s  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  Other. 

Justification:  Include  the  name(sj  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 


Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  equipment  is 
non-expendable  tangible  personal 
property  having  a  useful  life  of  more 
than  two  years  and  an  acquisition  cost 
of  $5,000  or  more  per  unit.  For  all  other 
applicants,  the  threshold  for  equipment 
is  $500  or  more  per  unit  The  higher 
threshold  fm  State  and  local 
governments  became  effective  October 
1. 1988,  through  the  implementation  of 
45  CFR  Part  92,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Govaniments. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  eouipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  Other. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
upplicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  eunount 
shown  on  Lina  6f.  Provide  backup 
docrumentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements.  Applicants  who 
anticipate  procurements  that  will 
exceed  $5,000  (non-governmental 


entities)  or  $25,000  (governmental 
entities)  and  are  requesting  an  award 
without  competition  should  include  a 
sole  source  justification  in  the  proposal 
which  at  a  minimum  should  include  the 
basis  for  contractor’s  selection, 
justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price. 

(Note:  Previous  or  past  experience  with  a 
contractor  is  not  sufficient  justification  for 
sole  source.) 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other^Une  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  hot  limited 
to:  instirance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  (Charges — 6/.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  none. 
Generally,  this  line  ^ould  be  used 
when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements..  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 

Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
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indirect  costs  being  charged  to  the 
project.  The  Feder^  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
applicant’s  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a)  by  applying  the  applicant’s 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b)  at  8  pwcent  of  the 
amoiuit  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post¬ 
doctoral  training  allowances, 
contractual  items,  and  alterations  and  ' 
renovations. 

(c)  Subtract  (b)  firom  (a).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement  Applicants 
subject  to  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Totcu—Line  6k.  Enter  the  total 
amoimts  of  lines  6i  and  6j. 

Progmm  Income — Line  7.  Enter  the 
estimated  amoimt  of  income,  if  any, 
ex{>ected  to  be  generated  firom  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amoimt. 

Justification:  Describe  tne  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C— Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR,  Part  74.51  and  45  CFR  Part  92.3, 
as  property  or  services  which  benefit  a 
grant-supported  project  or  program  and 
which  are  contributed  by  non-Federal 
third  parties  without  charge  to  the 
grantee,  the  subgrantee,  or  a  cost-type 
contractor  under  the  grant  or  subgrant. 

Justification:  Descrme  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Nut  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  (c)  Second. 


Columns  (d)  and  (e)  are  not  applicable 
in  most  inrtances,  since  ACF- fading  is 
almost  always  limited  to  a  three-year 
maximum  project  period.  Columns  (d) 
and  (e)  would  be  used  in  the  case  of  a 
60  month  project 

Section  F— -Other  Budget  Information. 

Direc  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
pr^etermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  t«se  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-F^eral  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  whidx  accurately 
and  concisely  reflects  the  proposal.  It 
should  descdbe  the  objectives  of  the 
projects,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  softweue 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  pagei  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval 
for  specific  types  of  funded  projects. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  cmd  address 
the  specific  requirements  mentioned 


under  the  priority  area  description  in 
part  II. 

The  narrative  should  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
(see  section  C.  part  II),  using  the 
followring  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benoits  Expected, 

(c)  Approach;  tmd 

(d)  Staff  Background  and 
Organization's  Experience. 

The  specific  information  to  be  included 
undffl'  each  of  these  headings  is 
described  in  section  C  of  part  D, 
Evaluation  CritiHia. 

The  narrative  should  be  typed  double¬ 
spaced  on  a  single-side  of  an  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(including  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
Objectives  and  Need  for  Assistance  as 
page  niunber  one.  Appticants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  singfe  side  of  an  8V^ 

X  11"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  materials 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  wrill  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  unit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 
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6.  Part  IV — Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — ^Non-Construction 
Programs  and  the  Certification 
Regi^ing  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliemce  with:  (1) 
Drug-Free  Workplace  Requirements:  and 
(2)  l^barment  and  Other 
Responsibilities.  Copies  of  these 
assurances/certifications  are  reprinted  at 
the  end  of  this  announcement  and 
should  be  reproduced,  as  necessary.  A 
duly  authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signatiue  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debannent  and  Other  Responsibilities 
certifications. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assiirance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 


— One  original,  signed  and  dated 
application,  plus  two  copies. 
Applications  for  different  priority 
areas  are  packaged  separately;  '' 

— Application  is  from  an  organization 
which  is  eligible  under  the  eligibility 
requirements  defined  in  the  priority 
area  description  (screening 
requirement); 

— Application  length  does  not  exceed  60 
pages,  unless  otherwise  specified  in 
the  priority  area  description. 

A  complete  application  consists  of  the 

following  items  in  this  order: 

— Application  for  Federal  Assistance 
(SF  424,  REV  4-88); 

— Budget  Information — ^Non- 
Construction  Programs  (SF  424A,  REV 
4-88); 

— Budget  justification  for  Section  B — 
Budget  Categories; 

— ^Tabie  of  Contents: 

— Letter  from  the  Internal  Revenue 
Service  to  prove  non-profit  status,  if 
necessary: 

— Copy  of  the  applicant’s  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

— ^Project  summary  description  and 
listing  of  key  words; 

— ^Program  Narrative  Statement  (See  Part 
n,  S^ion  C); 

— Organizational  capability  statement, 
including  an  organization  chart; 

— Any  appendices/attachments; 

— Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV 
4-88): 


— Certification  Regarding  Lobbying;  and 

— Certification  of  Protection  of  Human 

Subjects,  if  necessary. 

E.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  Complete  application.  Each  copy 
should  be  stapled  securely  (frnnt  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
1  extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  automatically 
about  the  receipt  of  their  application.  If 
acknowledgment  of  receipt  of  your 
application  is  not  received  wi^in  eight 
weeks  after  the  deadline  date,  please 
notify  ACYF  by  telephone  at  (202)  690- 
7016. 

Dated:  July  8, 1993. 

Joseph  A.  Mottola, 

Acting  Commissioner.  Administration  on 
Children,  Youth  and  Families. 

BILUNQ  CODE  41S4-01-P 
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FEDERAL  ASSISTANCE 
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ASSiiTANCC  NUMKIt 


II.  AMAS  AmCTEO  Vt  MOICCT  (Ciemt.  COuntpa.  tttlM.  tc  ): 


IS.  moroaio  MOJCCT: 


EndingOato  I 


If.  earwurao  ruNoiNQ: 


a.  Fadarai 


b.  Applicant 


c.  State 


d.  Local 


a  Othar 


f.  Progtam  Inconw 


g  TOTAL 


ta»  APrUCATIONSUSJCCTTOAEVIfW«VlTATCD(ECIfTIVCOM)Cllin7a  MOCCSST 
a  YES  THIS  PREAPPUCA'nONlAPPUCATION  WAS  UAOE  AVAILABLE  TO  THE 
STATE  EXECUTIVE  OROER  12372  PROCESS  FOR  REVIEW  ON: 


b  NO  □  PROGRAM  IS  NOT  COVERED  BY  E  O.  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


.00  I  17.  MTMCArPUCAHTOCUNQUCNTONANVFEOCIIALOaTT 
r~i  Yaa  M  'Yal*  attach  an  aaplanatioa 


la  TOTmBg»TOrilVKNOaiLB)OKAMDgBJP.AU.OATAINTHt>A»ruCAnOtoai«AmiCAT10WAWiTIIUCAMO  OOItltICT.TI«DOCUMBITHAOBCtNOULV 
AtmiOlWZEOSY  THE  OOVtltWINObOOV  or  TMtArmCANTANOlMgArrUCAlifr  WILL  COMPLY  WtniTHtATTACMeDAaaumWCtf»TWKAS8ISTAIICg»AWAAOgD 


a  Typed  Name  ol  Authoniad  Rapraaantattva 


d.  Signatura  o*  Authoriaad  Rapraaantativa 


•.  Om  Signsd 
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InstructioiM  Car  the  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  Cacesbeet  for  preapplications 
and  applications  submittea  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant’s  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 

revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank.  ' 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  numter  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letteifs)  in  the  space(s)  provided; 
— "New”  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision”  means  any  change  in  the 
Federal  Govenunent’s  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  ofiicial  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNG  CODE  4184-01-P 


BUDGET  INFORMATION  —  Non-Construction  Programs 
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INSTRUCTIONS  FOR  THE  SF-424A 
General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 
Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b) — For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  ^dget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  CdJumn  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  Brst  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) — For 
new  applications,  leave  Columns  (c)  and  (d) 
blank.  For  each  line  entry  in  Columns  (a)  and 
(b),  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amounts  of  ^nds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 


For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 

(d) .  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 

(e)  and  (f).  The  amount(s]  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  frnm  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-11 — ^Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant.. 

Colunrn  (c)-— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  frnm  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  IS — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles  submit  additional 
schedules  as  necessary. 

Lice  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  flnal  or  fixed) 
that  will  be  in  efiect  during  the  funding 
period,  the  estimated  amount  of  the  bam  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  Duly  Authorized  Representative  of  the 
Applicant  1  Certify  That  the  Applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  saiaguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  persoiul  gain. 

4.  Will  Initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  ^ency. 

5.  Will  comply  with  the  Intergovernmental 
Persotmel  Act  of  1970  (42  U.S.C.  §§  4728- 
4763)  relating  to  {nesciibed  standards  for 
merit  systems  for  pcograms  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specihed  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  Syst^  of  Persoimel 
Administration  (S  CLF.R  000,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  86-352)  which 
prohibits  discrimiiution  on  the  basis  of  race, 
color  or  national  ori^;  (b)  Utle  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  §S  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  $  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 

§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  conhdentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
hnancing  of  housing;  (i)  any  other 
nondiscriminatioo  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  dispiaoed  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  aoquir^  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  fund^  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  278a-7),  the  Copeland  Act  (40 

u  s  e.  §276c  and  18  U.S.C.  §§674),  and  the 


Contract  Work  Hoius  and  Saf^  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  tl^  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  envirorunental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11736;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coast^  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c] 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L  89-544,  as 
amended,  7  U.S.C.,  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED 
CERTIFYING  OFFIQAL 

TITLE 

APPLICANT  ORGANIZATION 
DATE  SUBMriTED 

State  Single  Points  of  Contact 
Arizona 

Mrs.  Janice  Drum,  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602) 280-1315 
Arkansas 

Mr.  Joseph  Gillesbie,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  371- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 
Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Government,  1313  Sherman  Street,  Room 
520,  Denver,  Colorado  80203,  Telephone 
(303)  866-2156 
Connecticut 

Under  Secretary,  ATTN:  Intergovernmental 
Review  Coordinator,  Comprehensive 
Planning  Division,  Office  of  Policy  and 
Management,  80  Washington  Street, 
Hartford,  Connecticut  06106-4459, 
Telephone (203) 566-3410 
Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone (302)  736-3326 
District  of  Columbia 
Ms.  Lovetta  Davis,  State  Single  Point  of 
Contact,  Executive  Office  of  the  Mayor, 
Office  of  Intergovernmental  Relations, 
Room  416,  District  Building,  1350 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20004,  Telephone  (202)  727-9111 

Florida 

Ms.  Karen  McFarland,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor,  Office  of  Planning  and 
Budgeting,  The  Capitol,  Tallahassee, 
Florida  32399-0001,  Telephone  (904)  488- 
8114 

Georgia 

Mr.  Charles  H.  Badger,  Administrator. 
Georgia  State  Clearinghouse,  270 
Washington  Street,  S.W.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 
Hawaii 

Mr.  Harold  S.  Masumoto,  Acting  Director. 
Office  of  State  Planning,  Department  of 
Planning  and  Economic  Development, 
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Office  of  the  GoverDW,  State  Capiti^ — 
Room  406  Honolulu,  Hawaii  96613, 
Telephone  (808)  548-5893,  FAX  (308)  548- 
8172 

Illinois 

Mr.  Tom  Berkshire,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  State  of 
Illinois,  Springfield,  Illinois  62706, 
Telephone  (217)  782-8639 
Indiana 

Mr.  Frank  Sullivan,  Budget  Director,  State 
Budget  Agency.  212  State  House, 
Indianapolis,  faidiana  46204,  Telephone 
(317) 232-5610 
Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  &st  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 
Kentucky 

Ms.  Debbie  Anglin,  State  Single  Point  of 
Contact,  Kentucl^  State  Clearinghouse, 

2nd  Floor,  Capital  Plaza  To%ver,  Frankfort, 
Kentucky  40601,  Telephone  (502)  564- 
2382 
Maine 

State  Single  Point  of  Contact,  ATTN:  Ms. 
Joyce  Benson,  State  Planning  Office,  State 
House  Station  #38,  Augusta,  Maine  04333. 
Telephone  (207)  289-3261 
Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 
Massachusetts 

State  Single  Pmnt  of  Contact,  ATTN:  Ms. 
Beverly  Boyle,  Executive  Office  of 
Commimities  and  Development,  100 
Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Tel^>hone  (617) 
727-7001 
Michigan 

Mr.  Milton  O.  Waters,  Director  of  Operations, 
Michigan  Neighborhood  Builders  Alliance. 
Michigan  Department  of  Commerce, 
Lansing,  Michigan  48909,  Telephone  (517) 
373-7111 

Please  direct  correspoiulenoe  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Allianoe,  P.O.  Box 
30242,  Lansing,  Michigan  48909,  Telej^one 
(517)  373-6223. 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  Office  of  Policy 
Development,  421  West  Pascagoula  Street, 
Jackson,  Mississippi  39203,  Telephone 
(601)  950-4260 
Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration, 
Division  of  General  Services,  P.O.  Box  809, 
Rocun  430,  Truman  Building,  Jefferson 
City,  Missixni  65102,  Telephone (344) 
751-4834 


Montana 

Ms.  Deborah  Stanton,  State  Single  Point  of 
Contact,  Intergovernmental  Review 
Clearinghouse,  do  Office  of  Budget  and 
Program  Planning,  Capitol  Station,  Room 
202 — State  Capitol,  Helena,  Montana 
59620,  Telephone  (406)  444-5522 

Nevada 

Department  of  Administration,  State 
Cloaringboose,  Capitol  Complex,  Carson 
City,  Nevada  89710,  ATTN:  Mr.  John  B. 
Walker,  Clearinghouse  Coordinator, 
Telephone  (702)  687-4420 
New  Hampshire 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning.  ATTN: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2’A  Beacon  Street,  Conct^,  New 
Hampshire  03301,  Telephone  (€03)  271- 
2155 

New  Jersey 

Mr.  Barry  Skokowski,  Director,  Division  of 
Local  Government  Services,  Department  of 
Community  Affairs,  CN  803,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
6613. 

Please  direct  correspondence  and 
questions  to:  Nelson  S.  Silver,  State  Review 
Process,  Division  of  Local  Government 
Services,  CN  803,  Trenton,  New  Jersey 
08625-0803.  Telephone  (609)  292-9025. 

New  Mexico 

Aurelia  M.  Sandoval,  State  Budget  Division, 
Department  of  Finance  &  Administration, 
Room  190,  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87503.  Telephone 
(505)  827-3640,  FAX  (505)  827-3006 
New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
YOTk  12224,  Telephrme  (518)  474-1605 

North  Carolina 
Mrs.  Chrys  Baggett,  Director, 
Intergovernmental  Relations,  N.C. 
Departmmt  of  Administration,  116  W. 
Jones  Street,  Raleigh,  North  Carolina 
27611,  Telephone  (919)  733-0499 

North  Dakota 

Mr.  William  Robinson.  State  Single  Point  of 
Contact,  Office  of  Intergovernmental 
Affairs,  Office  of  Management  and  Budget, 
14th  Floor,  State  Capitol,  Bismarck,  Nt^ 
Dakota  58505,  Tela^one  (701)  224-2094 

Ohio 

Mr.  Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  (%io  43266-0411, 
Telephone  (614)  466-0698 
Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Dhrieion  of  Planning, 
2^  Melrose  Street,  I^ovidence,  Rhode 
Island  02907,  Telephone  (401)  277-2658 
Please  direct  correspondence  and 
questions  to:  Review  Coostlmator,  Office  of 
Strategic  Planning. 


South  Carolina 

Mr.  Danny  L.  Cromer,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0493 
South  Dakota 

Ms.  Susan  Comer,  State  Clearinghouse 
Coordinator.  Office  of  the  Covemor,  500 
East  Capitol,  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 
Texas 

Mr.  Thomas  Adams,  Governor’s  Offict>  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouee,  Office  of  Planning 
and  Budget,  ATTN:  Ms.  Carolyn  Wright, 
Room  116  State  Capitol,  Salt  Lake  City, 
Utah  84114,  Telephcme  (801)  538-1535 
Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Researdi  ft  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephroe 
(802)  828-3326 
West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  Governor’s  Office 
of  Community  and  Industrial 
Development,  Building  #6.  Room  553. 
Charleston,  West  Virginia  25305, 
Telephone (304) 348-4010 

Wisconsin 

Mr.  William  C  Carey,  Federal/State 
Relations,  IGA  Relations,  101  South 
Webster  Street,  P.O.  Box  7864,  Milwiokae, 
Wisconsin  53707,  Telephone  (608)  268- 
1741 

Please  direct  correspondence  and 
questions  to:  Mr.  William  C  Carey,  Sectfon 
Chief,  Federal-State  Relations  Office, 
Wisconsin  Department  of  Administration, 
Telephone  (608)  266-0267. 

Wyoming 

Ms.  Ann  Redman,  State  Single  Point  of 
Contact,  Wyoming  State  Clearinghouse. 
State  Planning  Coordinatcn'‘8  Office, 
Capitol  Building,  Cheyenne,  Wyoming 
82002,  Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Covemor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 
State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM.  Norffiera  Mariana  Islands 
96950 
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Puerto  Rico 

Patria  Custodio/Israel  Soto  Marrero, 
Chairman/Director,  Puerto  Rico  Planning 
Board,  Minillas  Government  Center.  P.O. 
Box  41118,  San  juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444 
Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  No.  32  k  33 
Kongens  Gade,  Charlotte  Amalie,  V.I. 

00802,  Telephone  (809)  774-0750 

Certification  Regarding  Lobbying 

Certification  for  Contracts.  Grants, 

Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  vdll  oe  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Con^ss,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  (ingress  in 
coimection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  fimds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Ciongress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobb3dng,”  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
include  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certi^  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  impost  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 


State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

Title 

Organization 

Date 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  Ineligible,  or  voluntarily 
excluded  firom  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  b^n  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  firaud  or 
a  criminal  ofiense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property: 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 

.by  a  governmental  entity  (Federal,  State 
of  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification:  and 


(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — ^Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Indigibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
susjiended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension.  Ineligibility, 
and  Voluntary  delusion — Lower  Tier 
Covered  Transactions,  "without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

BILUNO  COOC 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Reqardinq  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  end/or  submitting  this  appKcstion  or  grant  agreement,  the  grantee  is  providing  the  certitication 
set  out  below. 

This  certificatioB  is  required  by  regulations  \  mplcmenting  the  Drug-Free  Workplace  Act  of  1968, 45 CFk  P3rt76,Suhpart 
F.  The  regulations,  published  in  the  May  2S,  1990  Federal  Register,  require  certification  by  grantees  that  they  nail  mai.uain 
a  drug-free  workplaa.  The  certification  set  out  below  is  a  material  represeidation  of  fact  upon  which  reiianoc  will  be  placed 
when  the  Department  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certirication,  or  othervdse  violates  the  requirements  of  the  Drug-Free  Workplace 
Act.  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  violation  of  the  certification  shaQ  be  grounds  for  suspenskm  of  payments, 
suspension  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  i^atified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workpiace(s)  on  file  in  its  of^  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  the  ^antec’s 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
hi^way  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studi^) 

If  the  workplace  identified  to  HHS  diangcs  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees’  attention  is  called,  in  particular,  to  the  following  definitions  from  these 
rules: 

’’Controlled  substance*  means  a  controlled  substanee  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

’Conviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

’Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

’Employee*  means  the  employee  o(a  grantee  directly  engaged  m  the  performance  of  work  under  a  grant,  including:  (i) 
All  ’direct  charge*  employees;  (ii)  all  ’indirect  charge’  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee’s  payroll.  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee’s  payroll;  or  employees  of  subrecipients  or  subcontractors  in  covered  workplaces). 

The  grantee  certifies  that  H  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  noting  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee’s  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee’s  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  dn^  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  activity  the  convict^  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  numbei^s)  of  each  affected  grant; 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Description  of  Procedures  Governing 
Disqualification  and  Nonuse  of 
Carriers  of  DOD  Traffic 

AGENCY:  Military  Traffic  Management 
Command  (MTMC),  DOD. 

ACTION:  Notice  of  revised  procedures. 

SUMMARY:  This  submission  incorporates 
revisions  to  MTMC  Regulation  No.  15- 
1,  Cl.  12  December  1984,  Procedure  for 
Disqualifying  and  Placing  Carriers  in 
Nonuse. 

EFFECTIVE  DATE:  Written  comments  must 
be  received  on  or  before  August  16, 

1993. 

FOR  FURTHER  MFORMATXM  CONTACT:  Ms. 
Robbie  Randolph  or  Mr.  Cullen 
Hutchinson,  Headquarters,  Military 
Traffic  Management  Command, 

Assistant  Deputy  Chief  of  Staff  for 
Operations-t^ality,  ATTN:  MTOE-QE, 
5611  Columbia  Pike,  Falls  Church,  VA 
22041-5050,  telephone  (703)  756-1292. 
SUPPLEMENTARY  MFORMATION:  This 
notice  if  given  for  the  purpose  of 
informing  of  revisions  to  MTMC 
Regulation  No.  1  5-1  which  prescribes 
MIMC  procediues  governing 
disqualification  or  nonuse  of  carriers, 
agents,  company/corporate  officers  or 
affiliates  contracting  with  MTMC  for 
transportation  of  DOD  sponsored 
fieight,  personal  property  or  passragers 
and  providing  the  opportimity  for 
public  comment.  Piquant  to  the 
authority  of  section  302  of  the  Small 
Business  and  Federal  Procurement 
Competition  Enhancement  Act  of  1984, 
41  U.S.C.  4 18b,  MTMC  has  determined 
that,  because  of  urgent  and  compelling 
drcumstffiDces,  the  proposed  revised 
regulation  will  be  implemented  on  a 
temporary  basis  pending  final  approval. 

Proposed  Regulation 

Department  of  the  Army,  Headquarters, 
Military  Traffic  Management 
Command,  5611  Columbia  Pike,  Falls 
Church,  VA  22041-5050 
MTMC  Regulation  15-1,  C2 

Procedure  for  Disqualifying  and  Placing 
Carriers  in  Nonuse 

Supplementation  of  this  regulation  is 
prohibited.  Comments  and  suggested 
improvements  may  be  submitted  to 
HQMTMC  (ADCSOPS-Quality)  on  DA 
Form  2028.  (Recommended  Qianges  to 
Publications  and  Blank  Forms) 
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This  regulation  supersedes  MTMCR  15-1, 
Cl,  12  December  1984. 


1.  Purpose 

This  regulation  prescribes  Military 
Traffic  Mlwagement  Command  (MTMC) 
procedures  governing  disqualification  or 
nonuse  of  carriers,  agMits,  company/ 
corporate  officers  or  affiliates 
contracting  with  MTMC  for 
transportation  of  Department  of  Defense 
(DOD)  sponsored  fieight,  personal 
property  or  passengers.  These 
procedmes  will  be  followed  vdien 
HQMTMC  decides  to  take  action  to 
disqualify  or  place  a  carrier  in  nonuse, 
or  s^en  MTti^  Area  Commanders,  or 
designated  MTMC  representatives,  act 
to  disqualify  or  place  a  carrier  in  nonuse 
or  recommend  to  an  area  commander  or 
HQMTMC  that  such  action  be  taken. 

2.  Authority 

The  provisions  of  this  regulation  are 
based  on  the  auffiority  contained  in  5 
use  301  and  10  USC  2311  as  they  relate 
to  the  handling  of  DOD  transportation 
requirements  by  qualified  carriers  and 
DOD  Directives  5158.4, 4500.9, 4500.34, 
DOD  Regulation  4500.34-R,  and  United 
States  Trimsportation  Command 
Regulation  75-1.  The  military  and 
public  contracts  exceptions  of  section 
553(a)(l)(2)  of  5  USC  apply  to  ffiis 
regulation.  This  regulation  is  separate 
and  distinct  from  ffie  authority  of 
installation  Commanders  and 
Installation  Transportation  Officers 
(rrO)  to  place  carriers  in  a  nonuse  status 
pursuant  to  the  Defense  Traffic 
Management  Regulation,  DTMR,  AR  55- 
355,  and  the  Personal  Property  Traffic 
Management  Regulation,  PPTMR,  DOD 
4500.34-R.  Pursuant  to  DOD  Directive 
4500.9,  it  is  the  policy  of  DOD  to  obtain 
transportation  services  fi'om  responsive, 
responsible,  commercial  carries 
providing  satisfactory  service  to  meet 
the  needs  of  the  DOD  which  include 
optimum  responsiveness,  effideiK^, 
and  economy  at  the  overall  best  vehie  to 
the  Government.  The  procedures 
contained  herein  are  designed  to  ensure 


that  the  Government's  best  interests  are 
served  and  that  this  policy  is  achieved. 

3.  Definitions 

a.  Disqualification  is  the  act,  as  a 
result  of  a  Carrier  Review  Board  (CRB), 
of  excluding  a  carrier  firom  participating 
in  transporting  DOD  fieight,  personal 
property,  or  passengers  b^ause  of 
unsatisfactory  service.  Disqualification 
may  be  for  specific  services  or  routes  or 
for  all  services  or  routes.  It  will 
normally  not  exceed  a  maximmn  period 
of  2  years.  MTMC  Area  commanders' 
authority  to  disqualify  is  limited  to  a 
180-day  period. 

b.  A  CRB  is  a  proceeding  which 
affords  carriers  an  opportimity  to 
present  information  and  rebut 
information,  resulting  in  a  decision 
based  on  the  administrative  record. 

c.  Nonuse,  as  used  in  this  regulation, 
is  the  act  of  excluding  a  carrier  fiom 
participating  in  the  DOD  freight, 
personal  property,  or  passenger 
transportation  programs  for  reasons 
such  as  those  found  in  paragraph  5.b. 
which  indicate  operational  or 
administrative  deficiencies  or  violations 
pertaining  to  requirements  necessary  to 
participate  in  DOD  transportation 
programs  (e.g.,  issues  involving  safety, 
security,  ethics,  regulatory  and  statutory 
compliance,  etc.),  as  opposed  to  specific 
incidences  of  unsatisfactory 
performance.  The  period  of  nonuse  will 
last  until  the  carrier  furnishes  evidence 
that  the  conditions  causing  the  nonuse 
status  have  been  remedied  or  removed. 

d.  Temporary  non-use  means  placing 
a  carrier  in  immediate  nonuse  pending 
a  decision  by  a  CRB  convened  in 
accordance  with  this  regulation. 
Temporary  non-use  shall  terminate  with 
the  decision  of  the  review  board  which 
will  normally  be  held  within  30  days 
after  the  carrier  was  placed  in  a 
temporary  non-use  status. 

e.  Affiliate.  Business  concerns, 
organizations,  or  individuals  are 
affiliates  of  each  other  if,  directly  or 
indirectly,  (a)  either  one  controls  or  has 
the  power  to  control  the  other,  or  (b)  a 
third  party  controls  or  has  the  power  to 
control  both.  Indicia  of  control  include, 
but  are  not  limited  to,  interlocking 
management  or  ownership,  identity  of 
interests  among  family  members,  wared 
facilities  and  equipment,  common  use 
of  employees,  or  a  business  entity 
organized  following  the  disqualification, 
nonme,  suspension,  debarment,  or 
propued  debarment  of  a  carrier  which 
has  the  same  or  similar  management, 
ownership,  or  principal  employees  as 
the  carrier  that  was  disqualified,  placed 
in  nonuse,  suspended,  debarred  or 
proposed  for  debarment. 
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f.  Carrier,  as  used  in  this  regulation, 
means  any  individual  or  legal  entity 
offering  or  providing  transportation 
services  to  DOD/MTTvlC,  directly  or 
indirectly.  All  references  in  this 
regulation  to  “carrier”  shall  be  given 
broad  application  and  shall 
automatically  include  transportation 
companies,  agents,  height  forwarders, 
holding  companies,  company /corporate 
officers,  individuals  and  affiliates. 

4.  General 

The  following  paragraphs  explain 
MTMC  procedures  for  excluding 
carriers  from  participating  in  the 
transportation  of  DOD  shipments  or 
passengers  imder  negotiated 
agreements,  tariffs,  tenders  of  service. 
Government  transportation  requests, 
rate  and  service  proposals,  commercial 
or  Government  bills  of  lading,  and 
similar  arrangements.  To  ensure  that  the 
Government  receives  full  and  free 
competition  benefits  from  carriers, 
disqualification  or  nonuse  will  not 
apply  for  longer  than  necessary  to 
protect  the  interests  of  the  Government. 
MTMC  may  continue  to  honor 
Government  bills  of  lading.  Government 
transportation  requests,  contracts,  or 
similar  transportation  arrangements  that 
are  in  existence  at  the  time  the  carrier 
was  disqualified,  or  placed  in  nonuse, 
unless  a  review  board  determines 
otherwise.  Disqualification  or  nonuse 
may  include  a  prohibition  against 
bidding,  during  the  disqualification  or 
nonuse  period,  on  services  to  be 
performed  subsequent  to  the 
disqualification  or  nonuse  period. 

5.  Causes  and  Conditions  for 
Disqualification  or  Nonuse 

The  causes  and  conditions  for 
disqualifying  or  placing  a  carrier  in 
nonuse  are  listed  below: 

a.  Disqualification.  Disqualification 
action,  as  a  result  of  a  CRB,  may  be 
taken  for  a  record  of  failure  to  perform 
or  unsatisfactory  performance  according 
to  the  terms  of  negotiated  agreements, 
tariffs,  tenders  of  services,  commercial 
or  Government  bills  of  lading,  contracts 
or  other  similar  arrangements.  Examples 
of  such  failures  or  violations  include, 
but  are  not  limited  to,  the  following: 

(1)  Failure  to  meet  ordered  packing/ 
pickup  dates  for  freight/personal 
property  shipments;  failure  to  meet 
scheduled  departure/arrival  times  for 
passenger  movements;  failure  to  accept 
freight/personal  property  shipments. 

(2)  Exceeding  established  time-in¬ 
transit  standards. 

(3)  Failure  to  meet  required  delivery 
dates  on  Government  or  commercial 
bills  of  lading. 


(4)  Mishandling  of  freight^personal 
property  shipments;  e.g.,  damaged  or 
missing  transportation  seals,  improper 
loading,  blocUng,  packing,  or  bracing, 
or  failure  to  adequately  protect  a  DOD 
shipment. 

(5)  Loss  or  damage. 

(6)  Improper  routing. 

(7)  Failure  to  furnish  proper  or 
adequate  equipment  (e.g.,  seat  space, 
supplies,  meals,  etc.)  or  facilities. 

(s)  Retention  of  employees  who  in  the 
performance  of  DOD  related  duties:  (a) 
Use  intemperate,  vulgar  or  abusive 
language:  (b)  exhibit  evidence  of  drug  or 
alcohol  use;  or  (c)  engage  in  other 
offensive  conduct. 

(9)  Failure  to  pay  just  debts  so  as  to 
subject  Government  passengers  to  delay 
and  shipments  to  possible  ^stration, 
seizure,  or  detention. 

(10)  Failure  to  settle  claims  promptly. 

(11)  Affiliation  with  a  carrier  which 
has  been  or  is  being  disqualified,  placed 
in  nonuse,  suspended,  debarred  or 
proposed  for  debarment  under  any 
appropriate  authority,  when  action  is 
determined  to  be  necessary  to  protect 
the  interests  of  the  Government. 

b.  Nonuse.  Nonuse  action  may  be 
taken  for  operational  or  administrative 
deficiencies  or  violations  pertaining  to 
requirements  necessary  to  participate  in 
DOD  transportation  programs  as 
opposed  to  specific  incidences  of 
unsatisfactory  performance.  Examples  of 
such  failures  or  violations  include,  but 
are  not  limited  to,  the  following: 

(1)  Use  of  equipment,  facilities,  or 
personnel  that  fail  to  meet  safety 
standards  required  by  the  proper 
Government  agency  or  DOD. 

(2)  Failure  to  maintain  required 
insurance  coverage. 

(3)  Failure  to  provide  required 
administrative  documents. 

(4)  Expiration  of,  or  failure  to  timely 
acquire,  carrier  exemption,  permits,  or 
auffiorities  from  federal,  state  or  local 
authorities. 

(5)  Inclusion  in  a  list  issued  by  the 
Comptroller  General  (as  provided  in 
part  5,  section  56(b)  of  the  regulation 
issued  by  the  Secretary  of  Labor  under 
the  authority  of  Reorganization  Plan  14 
of  1950),  and  found  by  the  Secretary  of 
Labor  to  be  an  aggravated  or  willful 
violation  of  the  prevailing  wage  or 
overtime  pay  provisions  of  the 
reflations  or  statutes  which  apply. 

(6)  A  finding  by  the  Director,  Office  of 
Federal  Contract  Compliance, 
Department  of  Labor,  of  noncompliance 
with  the  equal  employment  opportunity 
clause  provisions. 

(7)  Suspension,  debarment  or 
proposed  for  debarment  by  any  federal 
agency  under  the  authority  of  FAR  9.4, 
DFAR  209.4  or  inclusion  in  a  listing 


issued  by  the  Comptroller  General 
entitled  “List  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs”. 

(8)  Lack  of  financial  responsibility. 

(9)  Violations  of  Federal  Statutes/ 

Executive  Orders  such  as  Interstate 
Commerce  Act,  Shipping  Act,  Federal 
Aviation  Act.  Elkins  Act,  Buy  American 
Act,  and  Equal  Employment 
Opportunity  Executive  Order  11246,  as 
amended  or  federal/state  anti-trust 
statutes.  i 

(10)  Failure  to  comply  with 
Department  of  Transportation.  Interstate 
Commerce  Commission,  Federal 
Aviation  Administration,  State  and  local 
governments  (if  applicable).  Department 
of  Defense,  or  any  other  regulatory 
agency  regulations. 

(11)  An  indictment,  conviction,  or  j 

civil  judgment  for  commission  of  a  I 

criminal  offense  incident  to  obtaining, 
attempting  to  obtain,  or  performing  a  I 

public  or  private  contract  or  j 

subcontract.  j 

(12)  An  indictment  or  conviction  > 

under  the  Organized  Crime  Control  Act 
of  1970,  or  an  indictment,  conviction,  or 
civil  judgment  for  commission  of 
embezzlement,  theft,  foi^ery,  bribery,  | 

falsification  or  destruction  of  records,  | 

making  false  statements,  receiving  j 

stolen  property,  or  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  which  affects  the 
responsibility  of  the  carrier.  j 

(13)  Any  other  cause  or  condition  of  1 

a  serious  or  compelling  nature  (e.g., 
suspension,  debarment  or  proposed  for 
debarment  from  contracting  with  the  | 

executive  branch  of  the  Government  j 

under  the  provisions  of  FAR  9.4) 
affecting  the  present  responsibility  of  a  ' 
carrier  of  Government  property  or 
passengers.  j 

6.  Disqualification  and  Nonuse  j 

Procedures  j 

a.  Disqualification.  On  receipt  of  a  I 

recommendation  by  a  transportation 
officer,  port  commander,  MTMC 
representative,  service  headquarters 
representative  or  a  Federal  agency,  the  j 

Assistant  Deputy  Chief  of  Staff  for 
Operations  (ADCSOPS)  for  Quality, 
HQMTMC,  tu-ea  command 
representative,  or  designee  involved 
will  review  the  facts  and/or 
recommendation  to  determine  if  a  CRB  ! 
should  be  convened  to  consider  if  any  i 
action  is  necessary  to  protect  the  1 

Government.  If  it  is  determined  that  a  i 
board  should  be  convened  they  will,  | 

with  the  concurrence  of  the  Staff  Judge 
Advocate,  promptly  notify  the  carrier  of 
such  determination.  A  carrier  will  not 
be  disqualified  without  a  board  hearing. 
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Prior  to  convening  a  CRB.  the  carrier 
must  be  provided  the  followinn: 

(1)  Notice  of  CRB.  MTMC  wul 
forward  to  the  carrier  a  notice  of  a  CRB  ' 
hearing,  along  with  a  copy  of  this 
regulation,  by  certified  mail,  express  air 
carrier,  or  similar  means  with  receipt 
verification.  The  notice  will  state: 

(a)  That  disqualification  is  being 
considered. 

(b)  The  date  and  time  the  review 
board  will  convene. 

(c)  The  reason  disqualification  is 
being  considered. 

(df  That  the  carrier  will  have  10 
calender  days  from  the  date  the  notice 
letter  is  received  in  vdiich  to  respond  by 
telephone  or  in  writing  to  the  proprased 
disqualification  (for  good  cause,  the 
notice  may  specify  a  lesser  period  in 
which  to  respond),  request  addHional 
time,  if  necessary,  fin*  presmiting 
information,  notify  the  MTMC  officials 
concerned  of  a  desireto  present 
information  to  the  QIB  in  person  or  by 
telephone  conference,  and  submit  six 
copies  of  all  the  information  they  want 
the  board  to  consider. 

(e)  That  failure  to  respond  to  a  board 
notice  letter  will  result  in  automatic 
disqualification. 

(fj  If  applicable,  the  notice  may  also 
state  that  the  carrier  must  provide 
information  identifying  all  affiliates. 

(g)  The  conditions  of  any  previously 
imposed  or  pending  nonuse  (paragraph 
6.b.  below). 

(2)  Any  cause  or  condition  supporting 
disqualification  which  comes  to  me 
attention  of  the  board  after  notice  and 
scheduling  of  a  review  board  may  be 
joined  wim  the  pending  review  board  if 

(a)  the  carrier  is  provided  written 
notification  of  the  additional  allegations 
and  (h)  the  carrier  is  provided  a 
minimum  of  10  days  to  respond  to  the 
additional  allegations  prior  to  the 
commencement  of  the  review  board. 

b.  Nonuse.  On  receipt  of  information 
as  to  existing  conditions  described  in 
paragraph  5.b.,  MTMC  may,  by  written 
notice  citing  the  reasons  therefore  and 
referring  to  this  regulation,  place  the 
carrier  in  question  in  a  nonuse  status 
until  (1)  corrective  action  by  the  carrier 
has  been  taken,  (2)  evidence  of  such 
action  has  been  submitted  to  the 
authority  responsible  for  placing  the 
carrier  in  nonuse,  and  (3)  notice  has 
been  sent  to  the  carrier  that  the  nonuse 
status  has  been  vacated.  A  CRB  is  not 
required,  but  may  be  convened  if 
requested  by  the  carrier  or  deemed 
necessary  by  MTMC,  for  any  nonuse 
cause  or  condition  discussed  in 
paragraph  5.b.  Any  noniise  status  shall 
be  effective  immediately. 

c.  Temporary  non-use;  Consideration 
will  be  given  to  placing  a  carrier  in 


temporary  non-use  once  a  decision  has 
been  made  to  hold  a  CRB  pursuant  to 
pwagraph  6.a.  above,  but  shall  be 
reserved  fierthose  instances  where  the 
circumstances  indicate  that  immediate 
action  is  necessary  to  protect  the 
Government’s  interest,  a  board  is 
convened  by  a  carrier’s  30tfa  day  of 
temporary  non-use,  but  ia  continued  to 
a  further  data,  temporary  non-use  shall 
be  extended  throng  the  completion  of 
the  board  and  may  exceed  30  days. 

7.  Review  Boards 

a.  The  following  CRB  is  established 
with  HC^ITMC  to  consider,  investigate, 
and  determine  whether  disqualification 
action  is  warranted  against  a  carrier: 

(1)  Voting  Members: 

(a)  Assistant  Deputy  Chief  of  Staff  for 
Operations  (ADCSOPS)  for  Quality, 
Primmy,  Deputy  ADCSOPS  for  Qu^ty. 
Alternate.  Chairperson. 

(b)  Deputy  ADCSOPS  for 
Transportation  Services,  Primary, 
ADC^PS  for  Transportation  Services, 
Alternate. 

(c)  Deputy  ADCSOPS  for  Operations, 
Primary,  ADCSOPS  for  Operations, 
Alternate. 

(d)  Chief  of  Evaluation  Division, 
ADCSOPS  for  Quality  or  Alternate. 

(e)  Deputy  ADCSOPS  for  Safety  and 
Seoirityr Primary,  ADCSOPS  for  Safety 
and  Security,  Alternate,  on  boards 
involving  safety  and/or  security  issues. 
Chief  of  NMotiations  Division, 
ADCSOPS  ^  Transportation  Services, 
Primary,  Deputy  Chief  of  Negotiations. 
ADCSOPS  for  Transportation  Services, 
Alternate,  on  all  other  boards. 

(2)  Advisory  members  (non-voting): 

(a)  Representative  of  the  Staff  Judge 
Advocate. 

(b)  Representative  of  the  ADCSOPS 
for  Safety  and  Security. 

(c)  Principal  Assistant  Responsible  for 
Contracting  (PARC)  or  alternate,  as 
applicable. 

(d)  Mode/vendor  expert/action  officer. 

(e)  Additional  advisory  members  may 
be  added  to  the  board  as  deemed 
necessary  bv  the  Chairperson. 

b.  The  following  CRB  is  established 
within  MTMC  area  commands  to 
consider,  investigate,  and  determine 
whether  disqualification  action  is 
warranted  against  a  carrier: 

(Area  command  CRBs  will  be  similar  in 
composition  and  structure  to  the 
HQMTMC  CRB  outlined  above). 

c.  Board  Meetings  and  Records.  The 
board  will  meet  at  the  call  of.  and  at  a 
place  designated  by.  the  Board 
Chairperson.  The  board  secretary/ 
recorder  will  be  provided  by  the 
Evaluation  Division,  ADCSOPS  for 
Quality,  and  will  be  responsible  for 
recording  the  minutes  of  board  hearings 


and  keeping  necessary  records.  Records 
may  be  summarized  (non-vwbathn)  and 
should  be  maintained  in  an  8V^  x  11 
loose  leaf  binder  in  chronological  order 
with  an  alphabetical  case  index  at  the 
front.  These  case  summaries  will  be  * 
maintained  for  3  years  by  each  activity 
holding  boards  and  will  be  available  to 
the  public  under  the  provisions  of 
existing  Freedom  of  Information  Act 
(FOIA)  regulations.  Cases  which  are 
determined  by  the  Staff  Judge  Advocate 
to  establish  a  significant  precedent  will 
be  permanently  retained. 

(1)  Verbatim  Records.  A  verbatim 
record  of  the  review  board  hearing  may 
be  taken  at  MTMC’s  discretion  and 
expense.  However,  it  is  not  MTMC’s 
normal  business  practice  to  record 
board  proceedings  or  to  transcribe  those 
board  proceedings  which  are  recorded. 

If  a  vei^tim  record  is  taken  it  will  be 
maintained  in  the  appropriate  case  file. 

A  copy  of  the  verbatim  record  sboll  be 
provided  to  the  carrier  upon  request.  A 
verbatim  record  of  the  review  board 
hearing  may  be  taken  at  the  carriw’s 
expense  by  carrier  provided  personnel. 
Carrier  shall  notify  MTMC  of  its  intent 
to  take  a  verbatim  record  of  the  hearing 
not  less  than  72  hours  prior  to  the 
convening  of  the  review  board.  Requests 
for  the  verbatim  record  by  someone  who 
is  not  a  party  to  the  hearing  shall  be 
processed  in  accordance  with  the  FOIA. 

(2)  Access.  CRBs  consistently 
consider  detailed  information  regarding 
a  carrier’s  business  operations  and 
business  relationship  with  MTMC 
Board  hearings  shall  therefore  be  closed 
to  persons  not  present  as  either  (1)  a 
representative  of  MTMC  or  the  military 
service/agency  affected;  (2)  a 
representative  of  the  carrier;  (3)  a 
witness  in  the  hearing;  or  (4)  a  person 
present  with  the  consent  of  the  carrier. 

d.  Board  Determination. 

(1)  If  the  carrier  presents  data  within 
the  prescribed  lO-calendar-day  period 
(or  approved  extension),  the 
determination  of  whether  to  disqualify 
the  carrier  will  be  made  at  the 
conclusion  of  the  board  proceedings, 
unless  the  evidence  presented  requires 
further  investigation,  in  which  case  the 
carrier  will  be  informed  of  when  to 
expect  a  determination. 

(2)  If,  within  the  10-calendar-day 
period  specified  in  the  initial  notice  of 
a  CRB,  or  any  extension,  the  carrier 
neither  disputes  the  information  nor 
requests  additional  time  to  present  new 
information,  a  determination  on 
whether  to  disqualify  the  carrier  may  be 
made  on  the  next  working  day  after  the 
last  day  of  the  10-calendar-day  period, 
including  my  extension  thereof,  and 
will  be  made  based  upon  the 
information  held  by  the  board  at  that 
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time.  Such  failiire  to  respond  to  a  board 
notice  may  result  in  automatic 
disqualification  of  the  carrier. 

(3)  The  existence  of  a  cause  of 
condition  for  nonuse  or  disqualification 
does  not  necessarily  require  the 
placement  of  the  cmrier  in  a  nonuse  or 
disqualified  status.  The  board  may 
consider  the  following  factors  prior  to 
making  a  determination: 

(a)  Existing  investigative  reports  (e.g., 
police,  safety.  Defense  Investigative 
Service,  or  Criminal  Investigation 
Command).  Discrepancies  involving 
classified  shipments  will  be  investigated 
through  the  Office  of  Safety,  Security 
and  Intelligence  in  coOTdination  with 
the  cognizant  Director,  Defense  Contract 
Management  Command. 

(b)  Carrier’s  written  and  oral 
presentation  to  the  board,  to  include 
whether  the  carrier  has  fully 
investigated  the  circumstances 
surrounding  the  case  for  nonuse  or  a 
carrier  review  board  and  if  so,  made  the 
results  of  its  investigation  available  to 
the  board. 

(c)  Carrier’s  past  performance. 

(d)  Special  services  provided  by  the 
carrier  which  may  bo  unavailable 
elsewhere. 

(e)  Corrective  action  taken  by  the 
carrier  to  preclude  similar  incidents 
from  recurring,  to  include  whether  the 
carrier  has  taken  appropriate 
disciplinary  action  against  the 
individuals  responsible  for  the  activity 
which  resulted  in  placing  the  carrier  in 
nonuse  or  convening  a  CRB. 

(f)  Carrier’s  responsiveness  to  the 
command  investigation. 

(g)  Whether  the  carrier  has  instituted, 
or  agreed  to  institute,  new  or  revised 
review  and  control  procedures,  if 
warranted. 

(h)  Whether  the  carrier  has  had 
adequate  time  to  eliminate  the 
circumstances  within  the  carrier’s 
organization  that  led  to  the  cause  for 
nonuse  action  or  convening  a  CRB. 

(i)  The  financial  condition  of  the 
carrier  and  the  economic  impact  of 
nonuse  or  disqualification  on  its  future. 

(j)  Whether  the  ceirrier’s  management 
recognizes  and  understands  the 
seriousness  of  the  misconduct  giving 
rise  to  the  cause  for  nonuse  action  or 
convening  a  CRB  and  has  implemented 
programs  to  prevent  recurrence. 

(k)  Whether  the  carrier  has 
implemented,  or  agreed  to  implement, 
remedial  measmes  including  any 
identified  by  the  board. 

(l)  Whether  the  carrier  has  paid  or 
agreed  to  pay  all  criminal,  civil,  and 
administrative  liability  for  the  improper 
activity,  including  any  investigative  or 
administrative  costs  incvirred  by  the 


Government,  and  has  agreed  to  make 
full  restitution. 

(m)  Whether  the  carrier  brought  the 
activity  cited  for  nonuse  or  a  C^  to  the 
attention  of  the  appropriate  Government 
agency  in  a  timely  manner. 

(n)  Whether  the  carrier  had  effective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  of 
the  activity  which  constituted  cause  for 
nonuse  or  convening  a  CRB  or  has 
adopted  such  procedures  since 
Government  investigaticm  of  the  activity 
which  constituted  cause  for  nonuse  or  a 
CRB. 

(o)  Whether  the  carrier,  as  a  corrective 
measure,  has  agreed  to  make  restitution 
to  or  reimburse  the  Government  for 
performance  failures. 

(4)  The  board,  when  imposing 
disqualification,  will  determine  the  time 
fiame  involved  on  case-by-case  basis 
(area  commands  not  to  exceed  180 
calendar  days).  Any  board 
determination  shall  be  by  majority  vote. 

(5)  At  the  time  the  board  determines 
a  period  of  disqualification,  they  may 
suspend  for  a  stated  period  of  time,  the 
execution  of  all  or  any  part  of  the  period 
of  disqualification.  The  period  of 
suspension  should  not  1^  unreasonably 
long  and  should  not  extend  beyond  the 
period  of  disqualification.  The  purpose 
of  suspending  the  execution  of  the 
period  of  disqualification  is  to  give  the 
carrier  a  probationary  period  within 
which  to  demonstrate  that  cited 
differences  have  been  corrected  and  the 
carrier  is  fit,  willing,  and  able  to 
transport  DOD  passengers  and 
shipments.  Additional  instances  of 
failure  to  perform  or  unsatisfactory 
service  provide  the  basis  for  vacating 
the  suspension  of  the  disqualification 
without  further  hearing.  Upon  vacation, 
the  entire  period  of  a  suspended 
disqualification  will  become  effective. 
Such  incidents  also  give  rise  to  a  new 
basis  for  an  additional  board  proceeding 
which  could  lead  to  additional 
disqualification  action.  A  period  of 
suspended  disqualification,  unless 
sooner  vacated,  will  automatically 
expire  at  2400  hours  on  the  last  day  of 
the  stated  period  of  time  for  the  period 
of  suspension. 

(6)  Upon  making  a  determination,  the 
area  command  board  will  immediately 
notify  the  area  command  chief  of  staff 
who  will,  in  turn,  notify  the  Deputy 
Chief  of  Staff  for  Operations  (DCSOPS), 
HQMTMC.  The  HQMTMC  board 
chairperson  will,  upon  a  board 
determination,  notify  the  DCSOPS  who 
will,  in  turn,  notify  the  Commander. 

The  area  command  will,  when 
requested,  forweird  all  documentation 
used  in  reviewing  a  controversial  case  to 
the  ADCSOPS  for  Quality  at  HQMTMC. 


(7)  In  accordance  with  DOD 
Regulation  4500.34-R,  AR  55-355,  or 
under  the  following  conditions,  the  area 
commands  will  forward  all  information 
and/or  recommendations  pertaining  to  a 
carrier’s  service  to  the  Commander, 
MTMC,  prior  to  initiating  any  action: 

(a)  When  it  appears  that  a 
disqualification  period  exceeding  180 
days  may  be  warranted. 

(b)  When  it  appears  that  nationwide 
disqualification  of  the  carrier  may  be  in 
order. 

(c)  Other  instances  as  deemed 
necessary  by  the  cognizant  area 
commander. 

(8)  The  Chairperson  of  the  board  will 
ensure  that  the  carrier  shall  verify 
previously  requested  information  and 
provide  any  additionally  requested 
information  sufficient  for  the  board  to 
determine  the  name,  address  and 
relationship  of  all  carrier  affiliates  and 
individuals  with  whom  the  carrier  has 
developed  a  business  relationship  for 
the  purpose  of  providing  transportation 
services  for  DOD  shipments.  This 
information  shall  include  the  previous 
24  months  and  be  current  up  to  the  date 
of  the  scheduled  CRB.  The  board  will 
consider  the  need  to  protect  DOD 
interests  when  determining  whether  to 
initiate  action  against  known  affiliates 
or  individuals. 

(9)  A  board  hearing  may  be  cancelled 
by  the  board  chairperson  if  receipt  of 
information  negating  the  necessity  to 
convene  a  board  is  received  during  the 
10  calendar-day  period  specified  in  the 
notice  letter. 

8.  Carrier  Notification  of 
Disqualification  Determination 

MTMC  will  notify  the  carrier  by 
certified  mail,  express  air  carrier,  or 
similar  means  with  receipt  verification, 
of  the  CRB  decision.  The  notice  will 
specify  the  reasons  for,  as  well  as  the 
period  of,  disqualification. 

9.  Period  of  Disqualification 

A  period  of  disqualification  will  begin 
on  the  date  specified  by  the  board  and 
will  end  automatically  at  2400  hours  on 
the  last  day  of  the  period,  unless  the 
carrier  is  sooner  reinstated  or  the 
disqualification  was  suspended  and 
then  vacated  in  which  case  it  will  end 
at  2400  hours  on  the  last  day  of  a  period 
beginning  on  the  day  the  suspension  is 
vacated  and  continuing  for  the  original 
number  of  days  of  the  period  of 
disqualification.  Generally,  a 
disqualification  period  should  not 
exceed  2  years. 

10.  Appeal  of  Determination 

a.  A  carrier  placed  in  a 
disqualification  status  will  be  afforded 
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an  opportunity  to  appeal  an  area 
command  board  disqualification  to  the 
appropriate  area  commander  or  a 
HQMTMC  board  disqualification  to  the 
DCSOPS,  Military  Traffic  Management 
Command,  Nassif  Building,  room  602, 
5611  Columbia  Pike.  Falls  Church, 
Virginia  22041-5050.  A  carrier  may 
appeal  only  to  the  authority  designated 
as  the  appellate  authority  for  the  case 
and  shajf  submit  its  appeal  in  writing. 
The  disqualification  status  will  become 
efiective  when  specified  by  the  board 
and  will  not  be  stayed  pending  appeal 
imless  for  good  cause  as  determined  by 
the  board.  An  appeal,  if  any,  must  be 
submitted  within  15  working  days  after 
receipt  of  the  CRB  decision.  A  carrier 
may,  within  the  15  day  period,  request 
additional  time  to  appeal.  If  the  carrier 
appeals  a  disqualification  which  has 
b^n  stayed  and  it  is  denied,  the 
effective  date  of  disqualification  will  be 
the  dw  of  the  appeal  denial. 

b.  The  appeal  will  fully  document  the 
reasons  for  requesting  relief  which  may 


include,  hut  are  not  limited  to,  the 
submission  of  new  material,  the  reversal 
of  a  conviction,  or  a  bona  fide  change 
of  management.  The  disqualification 
period  may  be  terminated,  suspended  or 
reduced,  upon  presentation  of  proper 
evidence  that  the  causes  and  conditions 
resulting  in  the  initial  disqualification 
have  been  eliminated  or  corrected. 

Upon  receipt  of  a  written  appeal,  the 
appropriate  area  commander  or  the 
IXSOPS  will  determine  whether  the 
appeal  should  be  granted  or  denied. 
Such  determination  will  be  considered 
administratively  final.  The  carrier  will 
be  notified  of  this  decision  by  certified 
mail,  express  air  carrier,  or  similar 
means  with  receipt  verification. 

11.  Notice  to  DOD  and  Other 
Government  Agencies 

The  board  chairperson  will  notify 
DOD  shippers  and  other  Government 
agencies  of  any  determination  to 
disqualify  or  place  a  carrier  in  nonuse 
status. 


12.  Referral  to  Other  Agencies 

When  one  or  more  of  the  causes  for 
debarment  or  suspension  action 
specified  in  FAR  Subpart  9.4  are 
present,  the  Office  of  the  Staff  Judge 
Advocate,  HQMTMC.  will  coordinate 
with  the  Procurement  Fraud  Division, 
Office  of  The  Judge  Advocate  General, 
for  consideration  of  Government-wide 
debarment  or  suspension  action.  In  such 
cases,  nonuse  action  may  be  taken  by 
the  HQMTMC  board  chairperson  for  a 
period  not  to  exceed  30  days,  pending 
initiation  of  debarment  proceedings  or 
imposition  of  a  suspension.  Once 
debarment  proceedings  have  been 
initiated  or  a  suspension  imposed,  the 
board  chairperson  will  place  the  carrier 
in  nonuse. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
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6578  . 36585 

6579  . 36839 

5  CFR 

230 . 36119 

250 . 36119 

581 . - . 35845 

1201„ . 36345 

1209.... . 36345 


212 . 

245 . 

. 38045 

9  CFR 

78 . 

. 36593 

91 . 

. 37639 

92 . 

. 37641,  37642 

94 . 

. 36593,  36594 

98 . 

. 37642 

317 . 

. . 38046 

381 . . . 38046 


Proposed  Rutee: 


78 . 

. 37665 

85 . 

. 37666 

91 . 

. 37667 

92 . 

. 37878 

94 . 

. 36624 

95 . 

. 37669 

98 . 

. 36625 

113 . 

. 37670 

381 . 

. 36090 

10  CFR 

Proposed  Rules: 

50 . 

. 37884 

60 . . 

36902 

11  CFR 

Proposed  Rules: 

4 . 

. 36764 

5 . 

. 36764 

7 . 

. 36764 

102 . 

. 36764 

Ill . 

. 36764 

7  CFR 

2 . 

226 . 

246 . 

. 35359 

. 37847 

. 37633 

301.. . . 

..36589,  36590,  36591 

400 

. . .:. . 36592 

79a 

.a8A.>»,  36857 

906 . 

. 37635 

981 . 

. 37636 

987 . 

. 37638 

1097 . 

. 34359 

1098 

.  . . .35361 

1099 _ 

.  . 3436? 

1108 . 

. 36859 

1464 . 

. 36857,  36861 

1435 _ 

_ 36120 

1755 _ _ _ 36252 


Proposed  Rules: 


55 . - . 

. 37872 

56 . 

. 37872 

59 . 

. 37872 

70 . 

. 37872 

400  _ _ 

. 37874 

1468 . 

. 37876 

8  CFR 

100 . 

. 38045 

12  CFR 


710 . 35363 

Proposed  Rules: 

614 . 38091 

14  CFR 

25 . 36345 

36^,  36^!  36352 

39 . 35860, 

36130,  36131,  36863,  36865 

71  . 36596 

72  . 36298 

108 . 36802 

Proposed  Rutee; 

Ch.  1 . 36626 

1 . 36738 

23 . 38028 

25 . 36116,36738 

29..  . 35411 

3g . . . 35413 

368^,  3^,  35^!  35902! 
35904,  359(»,  36627 

71 .. .. _ 38157,  36158,  36628 

91 . 36738 

121 . . . 36116,  38738 

135. . 36116,  36738 

1272 . 36159 
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15CFR 


770 . 36353 

775 . 36353 

777 . 36353 

785 . 36353 

787  . 36353 

788  . 36353 

790 . 36353 

921 . 38214 

16CFR 

1145 . 37554 

1210 . 37557 

PropoMd  RuIm: 

244 . 35414 

412 . 35907 

17CFR 

1.. .... . 37644 

239  . 35367 

240  _ 36866.  37413.  37655 

249 . 35367 

PfopOMd  RmIm* 

240  . 37445.  38092 

270 . 38095 

18  CFR 
PropoMd  RidM: 

35 . 36172 

284 . 37447 

341  . 37671 

342  . 37671 

343  . .37671 

344  . 37671 

345  . .....37671 

347 . 37671 

352 . .....37671 

360  . .......37671 

361  . 37671 

375 . .^^.36415.  37671 

19  CFR 

148 . 36862.  38167 

151.. .... . 37853 

PropoMd  RuIm: 

12 . 37884 

24 . 37884 

133 . 37884 

178 . 37884 

20  CFR 

404 . 36006. 36133 

416 . 36059 

21  CFR 

73 . 36134 

178 . 37854 

510 . 36134.  37855 

520 . 36134 

PfopoMd  RuImi 

870 . 36290 

876 . 35416 

22  CFR 

126 . 35864 

24  CFR 

203 . 35369 

236 . 37802 

241  . ^.37802 

248 . 37802 

572 . 36518,  36546 

FropoMd  RuIm: 

16 . 37698 


207 . 

213 . 

220 . 

. 35724 

. 35724 

. 35724 

221 . 

. 35724 

232 . 

. 35724 

234 . 

. 35724 

241 . 

. 35724 

244 . 

. 35724 

880 . 

. 35416 

881 . 

. 35416 

883 . 

. 35416 

884 . 

. 35416 

886 . 

. 35416 

888 . 

. 36175 

3500 . 

. 36176 

26  CFR 

PropoMd  RuIm: 
31 . 

. 35419 

27  CFR 

9 . 

.35865,  35877 

PropoMd  RuIm: 

4 . 

. 35908 

5 . 

.35908,  36516 

28  CFR 

0 . 

. .-35371 

5 . 

. 37417 

14 . . . 

. 36867 

55 . 

. 35371 

PropoMd  RuIm: 
36 . 

. 37052 

29  CFR 

1400 . 

. 35377 

1915 . 

. 35512 

2606 . 

..35377,  37991 

2610 . 

. ..38049 

2612 . 

2615 . 

. 35377 

2616 . 

. 35377 

2619 . 

. 38050 

2622  _ 35377,  37991,  38049 

2623 . 

..35377,  37991 

2644 . 

. '38051 

2676 . 

. 380S2 

30  CFR 

202 . . 

37d90 

206 . 

. 37420 

920 . 

. 36135 

938 . 

. 36139 

PropoMd  RuIm: 
916 . 

. 37447 

934 . 

. 37449 

935 . 

..36177,  36178 

31  CFR 

203 . 

. 35395 

585 . 

. 35828 

32  CFR 

199 . 

. 35400 

706 . 

. 36867 

PropoMd  RuIm: 
501 . 

. 37770 

552 . 

. 37774 

33  CFR 

100 . 36355, 

38053, 38054, 38055 


110 . 

. 36356 

117 . 

. 36357, 38056 

164 . . 

. 36141 

165 . 

. . . 36357, 

36597,  36868,  38056 

334 . 

. .37606.  37889 

Propoood  RuIm: 

110 . 

. 38100,  38101 

117 . 

. 36629,  38102 

334 . 

. 37889 

34  CFR 

12 . 

. 36869 

74 . 

. 36869 

75 . 

. 36869 

76 . 

. 36869 

77 . 

. 36869 

81 . 

. 36869 

86 . 

. 36869 

99 . 

. 36869 

200 . 

. 36869 

201 . 

. 36869 

206 . 

. 36869 

208 . 

. 36869 

212 . 

. 36869 

218 _ 

. 36869 

221 . 

. 36869 

222 

. 

230 . 

. 36869 

231 . 

. 36869 

23fi . 

. 36869 

237 . 

. 36869 

238 

. 36869 

263 . 

. 36869 

280 . 

. 36869 

282 . 

. 36869 

300 . 

. 36869 

301 . 

. 36869 

.303 . 

. 36869 

305 . 

. 36869 

307 . 

. 36869 

309 . 

. 36869 

315 

. 36869 

316 _ 

. 36869 

.318 . 

. 36869 

319 . 

. 36869 

324 . 

. 36869 

327 . 

. 36869 

356 . 

. 36869 

361 . 

. 36869 

363 . 

. 36869 

376 . 

. 36869 

378 . 

. 35762 

380 . 

. 36869 

400 . 

. 36869 

401 . 

. 36869 

402 . 

. 36869 

403 . 

. 36869 

405 . 

. 36869 

406 . 

. 36869 

407 . 

. 36869 

408 _ 

. 36869 

409 

. . . . 36869 

410. 

. . 36869 

411 . 

. 36869 

412 . 

. 36869 

413 . 

. 36869 

414 . 

. 36869 

415 . 

. 36869 

416 . 

. 36869 

417 . 

. 36869 

418 . 

. 36869 

419 . 

. 36869 

421 . 

. 36869 

422 . 

. 36869 

423 . 

. 36869 

424 . 

. 36869 

425 . 

. 

426 . 

. 36869 

427  . 36869 

428  . 36869 

431  . 36869 

432  . 36869 

433  . 36869 

434  . 36869 

435  . 36869 

436  . 36869 

437  . 36869 

438  . 36869 

441 . 36869 

460  . 36869 

461  . 36869 

462  . 36869 

463  . 36869 

464  . 36869 

471  . 36869 

472  . 36869 

473  . 36869 

474  . 36869 

475  . 36869 

476  . 36869 

477  . 36869 

489  . 36869 

490  . 36869 

491  . 36869 

555 . 36869 

562 . . U~~. . 36869 

581 . 36869 

600 . . ; _ 36869 

612 - 36869 

617 . 36869 

624  . 36869 

625  . 36869 

626  . 36869 

627  . 36869 

628.. .. . 36869 

630 . 36869 

636  . 36869 

637  . 36869 

639 . 36869 

648 . 36869 

653  . 36869 

654  . . .; . 36869 

664 . .........................36869 

668 _ 36869 

671 . 36869 

674  . 36869 

675  . 36869 

676  . .36869 

682 . 36869 

685.. „ . 36008 

690 . 36869 

755 . ..36869 

757 . 36869 

753 . 36869 

762 . ;. . 36869 

769  . 36869 

770  . 36869 

PropoMd  RuIm: 

650 . 37890 

692 . 36110 

36  CFR 

51 . ,....36598 

PropoMd  RuIm: 

1191 . 37052.  38204 

38  CFR 

3..  . 37856 

21 . 38057 

36 . 37857 

PropoMd  RuIm: 

3 . 38104,  38106 

21 . 38106 
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39CFR 


233 . 36596 

40CFR 

52 . 37421. 

37423.  37426.  37658.  38058. 

38060 

82 . 36516 

85 . 36871 

131 . 36141 

180 _ 36356.  36359.  37861 

185  . 36358.  37862 

186  . 37867 

228 . 35684 

414 . 36872 

PropoMd  RuIm: 

Ch.  I . . . 37450.  37991 

52 . 36905. 

37450.  37453.  36108 

63 . 37778 

81 _ 36908,37453.38108 

88 . 35420 

180 . 36366.  37893 

186 . 36366 

261 . 36367 

372 . 36180 

300 . 37693 


42CFR 
PropoMd  RuIm: 

405 _ _ 

414 . . . 

417 . . 

PropoMd  RuIm: 

417 . 

43CFR 

3730 . 38186 


.37994 

.38062 

.38170 


3820 . . . 38186 


3830 . 

. 38186 

3850 . 

_ 38186 

Public  Land  Orders: 

6986 . 

. 35408 

6988 . 

. 35409 

6989 . 

. 38083 

44CFR 

67 . 

. 38083 

354 . 

. 35770 

45CFR 

Proposed  RuIm: 

1602 . 

. 36910 

46CFR 

170 . 

. 36601 

Propoeed  Rules: 

15 . 

. 36914 

171 . 

. 36374 

47CFR 

1 . 

.36142,  37867 

2 . . . 

. 37429 

15 . 

. 37429 

34 . 

36ia? 

35 . . 

. 36142 

43 . 

. 36142 

61 . 

.36143,  36145 

64 . 

. 36143 

65 . 

. 36145 

69 . 

.36143,  36145 

73 . 

. 35409, 

35410,  37431, 

,  38087,  38088 

76 . 

.36604,  38088 

90 . 

. !.36362 

Proposed  RuIm: 

Ch.  1 . 

. 36630 

61 . 37894 

73 . 35420. 

35421,  36184,  36374,  36375. 
36376,  37455,  37696,  38111 

48CFR 

2 . 37868 

935 . 37868 

904 . 36363 

906 . 36363 

913 . 36363 

915  . 36363 

916  . 36363 

919 . 36363 

922 . 36149,  36363 

937 . 36149 

952 . 36149, 36363 

970 . 36149,  36363 

PropoMd  RuIm: 

917  . 36918 

1823 . 37697 

1852 . 37697 

49CFR 

37 . 38204 

218 . 36605 

229 . 36605 

541 . 36376 

571 . 36152,36615 

604 . 36894 

PropoMd  RuIm: 

37 . 37052 

171  . 36920.37612.  38111 

172  . 37612 

173  . 37612 

174  . 37612 

177 . 37612 

179 . 37612 

390 . 37895 


392 . 37900 

393....'. . 37900 

543 . 35422 

50CFR 

17 . 35887,  37432 

85 . 36619 

285 . 36154 

611 . 38167 

625 . . 35891 

630 . 37443 

646 . 35895,  36155 

658  . 35897 

671  . 36900 

672  . 35897, 

37660.  37870,  37871,  38167 

675 . 35897,  37660 

Proposwl  RuIm: 

17 . 36184, 

36379,  36387,  36924,  37699 
20 . 37828 

23  . 38112 

24  . 36925 

642 . 36632 

659  . 37456 


UST  OF  PUBUC  LAWS 


Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  IrKlusion 
in  toda/s  List  of  Public 
Laws. 

Last  List  July  8,  1993 


FEDERAL  REGISTER  SUBSCRIBERS: 
IMPORTANT  INFORMATION 
ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE — Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  RegulatioRS  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE — ^With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  w'ill  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 
or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LS  A 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J  DEC  92  R . 

JOHN  SMITH 
212  MAIN  ST 

FORESTVILLE  MD  20747 


Document 

Drafting 

Handb^k 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 


Order  processing  code:  *5133 


YES, 


please  send  me  the  following  indicated  publications: 


Charge  your  order. 

tfa  easy! 


To  fax  your  orders  and  Inquiries— (202)  512-2250 


_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $  _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Ty^pe  or  Print 


2 _ 

'  (Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 

(  ) _ 

(Daytime  phone  including  area  code) 

4.  Mai)  To:  New  Orders,  Superintendent  of  Documents.  P.O. 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  111111  u-a 

□  VISA  or  MasterCard  Account 


_  Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Signature)  (Rax  12/91) 

371954,  Pittsburgh,  PA  15250-7954 


I 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE;  Revised  January  1.  1992 
SUPPLEMENT:  Revised  January  1,  1993 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed 
to  assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (Ij  what  records  must  be  ke[A,  (2J  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFRJ  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration 


Superintendent  of  Documents  Publications  Order  Form 

Oicfet  ProcMSMg  Code:  n 


□  YES,  please  send  me  the  following: 


Charge  your  order. 

It’s  Easy! 


To  fax  your  orders  (202)  512-2250 


copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


copies  of  the  1993  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-001-00052-1  at  $4.50  each. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/atiention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 


May  wc  make  your  name/address  avaiiaMc  to  other  mailers?  EH  EH 


Please  Choose  Method  of  Payment: 

EH  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deoosit  Account  { _ 1 _ 1 _ 1 _ 1 _ 1 _ 1 _ 1“EH 

EH  VISA  or  MasterCard  Account 

1  1  1  1  1  M  1  1  1  M  1  1  1 

TTTTT1 

1  1  1  1  1  (Credit  card  expiration  dale) 

Thank  you  for 
your  order! 

(Authorizing  Signature) 

(5/V9) 

Mail  To;  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pitt«»burgh,  PA  15250-7954 


Printed  on  recycled  paper 
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/ 


